NORMATIVE DIMENSIONS OF THE RIGHT
OF ABORIGINAL SELF-GOVERNMENT

by Patrick Macklem

Contents

EXECUTIVE SUMMARY

INTRODUCTION

METHODOLOGY

PRIOR OCCUPANCY

PRIOR SOVEREIGNTY

TREATIES

SELF-DETERMINATION

PRESERVATION OF MINORITY CULTURE
TOWARD A NORMATIVE SYNTHESIS
CONCLUSION

NOTES

13
17
23
31
37
40
41



EXECUTIVE SUMMARY
This paper describes and assesses five perspectives in support of the right of Aboriginal self-

government: prior occupancy, prior sovereignty, treaties, self-determination, and preservation of
minority culture. It cautions against sole reliance on positive law to justify recognition of the right of
Aboriginal self-government, but recognizes the limitations of normative argument in the face of the
contingency of social thought. The paper argues that each perspective expresses unique truths about
the nature of Aboriginal rights, but that reliance on one perspective to the exclusion of others does not
provide a full picture of the importance of Aboriginal rights in general and of a right of self-
government in particular.

A claim of prior occupancy, i.e., that Aboriginal peoples lived on and occupied the North
American continent before European contact, justifies some aspects of jurisdictional authority, but
weakens as a justification for recognizing Aboriginal governmental power not directly connected to
land use. A claim of prior sovereignty, i.e., that Aboriginal peoples exercised sovereign authority over
territory and persons before European contact, is at the heart of Aboriginal self-government, but there
is more to the claim than a retrospective glance at history. Treaties entered into by First Nations and
the Crown speak to the fact that First Nations were regarded by the Crown as self-governing entities,
but not all Aboriginal people are covered by treaty, and the language of some treaties is less than
suggestive of Aboriginal jurisdictional authority. The right of self-determination, i.e., the right of a
people to decide whether to be self-governing, is also at the heart of the right of self-government, but
itisan unwieldy justification of continued Aboriginal participation in Canadian political institutions.
The protection of minority culture, another justification often offered in support of Aboriginal self--
government, is surely one of the purposes of the right of self-government, but Aboriginal people in
many ways are different from other racial or cultural minorities in Canada.

The right of Aboriginal self-government thus possesses complex normative dimensions.
Supported by a number of distinct but intersecting normative justifications, the right of self-
government is best defended by a combination of arguments, each supporting a different dimension
of the nature of the right. Such astance blunts critiques based on the contingency of normative thought
by consciously refusing to ground the right of self-government in a single normative principle. The
paper advances the view that the Royal Commission ought to consider a plurality of arguments

housed in principles of equality when defending any recommendations it may propose on the subject.



NORMATIVE DIMENSIONS OF THE RIGHT
OF ABORIGINAL SELF-GOVERNMENT

BY PATRICK MACKLEM

INTRODUCTION

In this paper I hope to provide some insight into "the philosophical bases upon which the right of
self-government rests™ in order to assist in determining whether it is "a right of peoples, of
treaties, of indigeneity, of nationhood, of race and/or ethnicity, of occupation of land, and/or [of]
politics." Philosophical foundations of the right of Aboriginal self-government depend in no
small measure on normative justification.” What are the normative justifications of the right of
Aboriginal self-government? Why should Canadian citizens and Canadian institutions recognize
a right of Aboriginal self-government? Canadians deserve answers to these questions, and, to this
end, I outline, describe, analyze and assess five perspectives in support of the right of Aboriginal
self-government: prior occupancy, prior sovereignty, treaties, self-determination, and
preservation of minority culture. | argue that each perspective expresses unique truths about the
nature of Aboriginal rights, and reliance on one perspective to the exclusion of others does not
provide a full picture of the importance of Aboriginal rights in general and of a right of self-
government in particular. I advance the view that the Commission ought to consider a plurality
of arguments housed in principles of equality when defending any recommendations it may
propose on the subject.

In addition to reviewing the strengths and weaknesses of several justifications of the right
of Aboriginal self-government, | also address the extent to which such justifications are at
variance with western liberal-democratic political values. That is, | hope to examine how "the
principles underlying the right of Aboriginal self-government relate to non-Aboriginal traditions
of governance."ii Liberal-democratic political theory, generally speaking, is hostile to rights that
attach to persons on the basis of racial or cultural difference. In this paper I outline ways in
which at least some of the principles underlying an Aboriginal right of self-government are more

compatible with liberal-democratic political theory than they may appear.



METHODOLOGY

Normative justifications of rights in general invariably make reference to legal sources, and
normative justifications of a right of Aboriginal self-government are no different in this respect.
Because law and morality are deeply intertwined in questions concerning the nature of rights, it
is easy to slip into a mode of justification that has been described as legal positivism: namely, the
view that rights are simply the product of positive legislative or judicial action.” A right of
Aboriginal self-government can be justified, for example, as an expression of a more general
international right of self-determination,” or by reference to section 35(1) of the Constitution Act,
1982 and jurisprudence on "existing Aboriginal and treaty rights."v! A positivist justification of a
right of Aboriginal self-government would simply point to international or domestic legal
sources as support for its recognition and would not seek to provide philosophical or normative
reasons why such a right ought to be recognized.

The drawbacks of positivism in this regard are threefold. First, positivist justifications of
rights obscure, but do not eliminate, normative or philosophical concerns. In positivist
justifications of rights, normative concerns invariably re-emerge, but are rarely addressed, in
relation to the legal source invoked as the foundation of the right under scrutiny. If an
international right of self-determination is held up as a legal source of a right of Aboriginal self-
government, for example, normative concerns surrounding the right of Aboriginal self-
government tend to resurface in relation to the right of self-determination, e.g., why should
peoples have a right of self-determination? Positivist justifications too often appear to be
question-begging; law is justified by the fact that it is the law.

Second, positivist justifications of rights tend to assume a degree of determinacy in law
that, on many occasions, does not exist." Legal indeterminacy in this context exists both in
relation to the choice of governing legal norm and in relation to the legal norm chosen. With
respect to the former, international law, for example, both underpins and undercuts a right of
Aboriginal self-government. Article 27 of the International Covenant on Civil and Political
Rights provides that "persons belonging to [ethnic] minorities shall not be denied the right, in
community with the other members of their group, to enjoy their own culture,"V whereas the
Universal Declaration of Human Rights recognizes equality before the law.™ A positivist
assessment of a right of Aboriginal self-government will be influenced by whether one relies on

Article 27 or the Universal Declaration, and the law itself offers little guidance in relation to the



choice. Moreover, the legal norm chosen to guide the inquiry often turns out to be a highly
abstract principle that logically could be used to support and criticize the specific proposition
under scrutiny. Does an international right of self-determination, for example, attach to
Canadians, or to Aboriginal people who live in Canada? Abstract legal norms often turn out to be
contested sites of interpretation, and normative stances are necessary to render them useful in
particular circumstances.

Third, positivist modes of reasoning often trap one into thinking that the right in question
does not or should not exist if it cannot be justified by reference to legal sources. For example,
international law governing a right of self-determination has yet to embrace openly its
application to Indigenous peoples.x In light of international law's apparent reluctance to extend
the right to Indigenous peoples, it is tempting to conclude that self-determination discourse is of
secondary importance. Where there are few or no legal sources in support of recognizing a right,
an undue emphasis on positivist modes of reasoning may terminate the inquiry prematurely. In
such cases, positivism tends to have a conservative effect on inquiries into the foundation of
rights and obfuscates the fact that the inquiry is not into whether the law recognizes, but instead
whether the law ought to recognize, the right in question.

Nonetheless, law is deeply implicated in the formation and conceptualization of the right
of Aboriginal self-government and contains a number of justifications in support of its
recognition. Reference to legal sources is virtually unavoidable in assessing normative and
philosophical perspectives on the right. This paper makes extensive reference to legal sources,
although it attempts to avoid the pitfalls of positivism by not viewing legal support as either a
necessary or a sufficient condition for the right's existence.

Having sown seeds of doubt on legal positivism, I must also express reservations at the
outset about the ability of normative or philosophical thought to provide secure foundations for
rights. In an age marked by "vigorous denunciation of abstract reason and a deep aversion to any
project that [seeks] universal human emancipation through mobilization of the powers
of...reason" ¥ any attempt to explain, ground, secure, justify, rationalize or simply expound on the
nature of rights immediately falls prey to the charge of contingency. Theories once thought to
provide normative foundations that transcend cultural difference are viewed increasingly as

local, temporal, and embedded in convention and history .x



In the face of claims asserting the contingent "nature' of post-modern life, it is tempting to
see contingency itself as providing a justification of rights. Yet attempts to ground rights in
contingency — as a means of protecting, for example, cultural difference — are not immune to
critique. Cultural difference, as a foundation of a theory of rights, is as suspect a candidate for a
basis of rights as any theory that alleges universal appeal, if only because its alleged beneficiary
— culture itself — is not a monolithic object that can be preserved by imposing a legal grid of
right and duty. Instead, culture is an active web of interlocking and intersecting allegiances that
continually cut across and frustrate efforts at legal definition, ¥ as demonstrated by debates over
gender and aboriginality in relation to the Canadian Charter of Rights and Freedoms and recent
efforts at constitutional reform.*"

Neither legal indeterminacy nor the contingency of modern life disarms normative
justification. In fact, acceptance of indeterminacy and contingency can have a liberating effect on
normative thought. What was once thought to be fixed and immutable is now open to challenge,
transformation and reform. Nonetheless, normative justifications that take indeterminacy and
contingency seriously are necessarily tentative and incomplete. Instead of attempting to provide
ahistorical, acultural and universal foundations of rights, such justifications attempt instead to
provide normative reasons that seek to persuade and convince people to recognize certain
interests as more important than others and, in the case of an Aboriginal right of self-
government, to recognize certain interests as worthy of the mantle of constitutional right.

What follows is an unabashedly tentative attempt to cast in normative terms several
justifications of an Aboriginal right of self-government. Each justification makes a moral claim,
by which | mean that each provides a normative reason for recognizing a right of self-
government. The nature of the appeal varies from justification to justification. Some rest on little
more than an intuitive sense of fairness; others appeal to deeper and admittedly contested values
such as equality and contractual freedom. What all of them share, I hope, is some degree of
acceptance among Aboriginal and non-Aboriginal people. In the face of contingency, all we can

aim for is some measure of common purpose.x

PRIOR OCCUPANCY

Perhaps the most common claim in relation to Aboriginal rights in general is that Aboriginal

people ought to enjoy Aboriginal rights because they lived on and occupied portions of the North



American continent before European contact. A claim of prior occupancy corresponds to a
relatively straightforward conception of fairness that suggests that, all other things being equal, a
prior occupant of land possesses a stronger claim to that land than subsequent arrivals.x Prior
occupancy arguments are commonly found in doctrinal justifications of Aboriginal rights with
respect to land. The common law of Aboriginal title is heavily influenced by the fact that
Aboriginal people occupied the continent from time immemorial *i The common law recognizes
that Aboriginal people enjoy common law usufructuary rights of use and enjoyment of land if
they can demonstrate that they and their ancestors were members of an organized society that
occupied the specific territory over which rights are asserted to the exclusion of other organized
societies at the time sovereignty was asserted by England i

Discourse surrounding Aboriginal rights has begun recently to shift from a focus on
property entitlements toward an emphasis on rights of governance. Although prior occupancy is
typically relied on as a justification for recognizing Aboriginal title at common law, a claim of
prior occupancy can be and has been stretched to justify not only differential property
entitlements but also certain aspects of self-governance. Prior occupancy, in other words, can
also be used to support arguments with respect to the right of Aboriginal self-government, at
least in relation to decisions about land and resource use

One advantage to a claim of prior occupancy in this context is that it enjoys normative
significance for non-Aboriginal and Aboriginal people alike. A claim of prior occupancy
conforms to a relatively straightforward non-Aboriginal philosophical and legal conception of
just holdings with respect to land, namely, all other things being equal, prior occupants of land
have a stronger claim to use and enjoyment than newcomers.* Jean-Jacques Rousseau, for
example, traced the origin of property to the "first claimant” x> Similarly, Sir William Blackstone,
in his Commentaries on the Laws of England, wrote that "occupancy is the thing by which the
title was in fact originally gained; every man seising to his own continued use such spots of
ground as he found most agreeable to his own convenience, provided he found them unoccupied
by any one else."* More recently, the libertarian philosopher Robert Nozick has constructed an
entire theory of justice based on property entitlements. In his view, state action that does not
respect just acquisitions or transfers of property is itself unjust.

Claims of prior occupancy also have particular resonance and appeal to Aboriginal

people, in so far as Aboriginal use and enjoyment of land is often spoken of by Aboriginal people



as possessing a profound spiritual dimension. Aboriginal people often refer to a uniquely
Aboriginal conception of land, where land is viewed not simply as a commodity but as
something to which Aboriginal people are spiritually connected. Testimony by Gitksan chiefs in
1884 provides a powerful illustration of Aboriginal conceptions of land:

We liken this district to an animal, and our village, which is situated in it, to its heart.
Lorne Creek, which is almost at one end of it may be likened to one of the animal’s feet.
We know that an animal may live without one foot, or even without both feet; but we also
know that every such loss renders him more helpless, and we have no wish to remain
inactive until we are almost or quite inactive.xv

As stated succinctly by Chief James Gosnell in his testimony before the 1983 First

Ministers' Conference on Aboriginal Constitutional Matters:

It has always been our belief...that when God created this whole world he gave pieces of
land to all races of people throughout this world, the Chinese people, Germans and you
name them, including Indians. So at one time our land was this whole continent right
from the tip of South America to the North pole...

It has always been our belief that God gave us this land...and we say that no one can take
our title away except He who gave it to us to begin with.
Similarly, Oren Lyons has stated:

What are aboriginal rights? They are the law of the Creator. That is why we are here; he
put us in this land. He did not put the white people here; he put us here with our families,
and by that | mean the bears, the deer, and the other animals. We are the aboriginal people
and we have the right to look after all life on this earth. We share land in common, not
only among ourselves but with the animals and everything that lives in our land. It is our
responsibility. Each generation must fulfil its responsibility under the law of the Creator.
Our forefathers did their part, and now we have to do ours. Aboriginal rights means
aboriginal responsibility, and we were put here to fulfil that responsibility.»vi

Justifying the right of Aboriginal self-government by reference to the fact that Aboriginal

people lived on and occupied portions of the continent prior to European contact conforms
closely to the subjective experiences of many Aboriginal people in relation to land.

A second advantage of grounding a right of Aboriginal self-government by reference to
prior occupancy is that this mode of justification corresponds with the dominant legal framework
surrounding the assertion of Aboriginal rights in Canada. Jurisprudence on section 35(1) of the
Constitution Act, 1982 provides that Aboriginal practices "integral" to the definition of an
Aboriginal community that were not extinguished by law before 1982 can be asserted as
constitutional rights. Vi It is not a far leap from protecting a right to fish, for example, as an
incident of Aboriginal title, to protecting rights to decide where, when and by whom fishing can

occur. The latter set of protected activities involves elements of jurisdiction over land and



persons and can thus be described as incidents of a more general right of Aboriginal self-
government. A claim of prior occupancy in support of the right of Aboriginal self-government, in
other words, has the advantage of conforming closely to traditional legal modes of
conceptualizing Aboriginal rights.

The strength of prior occupancy as a justification begins to weaken, however, once the
right of self-government is asserted in contexts other than land use. Prior occupancy of land may
justify recognizing some degree of jurisdictional control over how land is to be used and by
whom — control that could be viewed as instances of a right of self-government. It is less clear
why or how prior occupancy of land justifies, for example, Aboriginal authority to regulate
assault against the person. A claim stronger than prior occupancy is needed to provide normative
support for the differential treatment of persons based on indigenous difference entailed by the
right of Aboriginal self-government. Supporting a general right of Aboriginal self-government by
reference to claims of prior occupancy of land, although familiar to now-traditional Canadian
legal understandings of Aboriginal title, justifies only some types of Aboriginal jurisdictional

authority.

PRIOR SOVEREIGNTY

A variation on the claim of prior occupancy is a claim of prior sovereignty. More specifically,
Aboriginal people ought to be entitled to exercise jurisdiction over their lands and people
because they exercised sovereign authority over their lands and people before European contact.
In the words of Georges Erasmus and Joe Sanders, "[i]t is a matter of historical record that before
the arrival of Europeans,...First Nations possessed and exercised absolute sovereignty over what
is now called the North American continent."vii A prior sovereignty claim posits that inherent
Aboriginal sovereignty should not be viewed as surrendered or extinguished by the establishment
of western-style nation-states or by treaty with the Crown. Instead, pre-existing Aboriginal
sovereignty ought to be recognized in the form of an Aboriginal right of self-government within
the Canadian federation. In this context, a right of self-government recognizes a compromise of
sorts between an idealistic desire to turn back the clock to preserve complete Aboriginal
sovereignty in the face of the Canadian state, and a resigned acceptance of Aboriginal
assimilation. Recognition of a right of self-government would restore at least some of the

sovereign authority Aboriginal people enjoyed prior to contact. It would provide Aboriginal



nations with a measure of jurisdictional authority over matters central to their indigenous
difference, while at the same time permit Aboriginal people to participate and be represented in
Canadian political institutions.

The normative force behind a claim of prior sovereignty lies in its implicit criticism of
the justice of British and French assertions of sovereignty over Aboriginal peoples. International
legal principles governing claims of sovereignty at the time of European contact recognized
assertions of sovereignty in the event of conquest and, in the context of Indigenous peoples,
settlement. Criticizing the justice of legal principles of conquest in this context involves claims
that Indian nations were not conguered, that they should not have been conquered, or that
conquest should not result in the eradication of pre-existing Aboriginal sovereignty. Criticizing
the justice of principles of settlement involves claims that settlement of North America, in itself,
should not permit the eradication of prior Aboriginal sovereignty. While British sovereignty
perhaps ought to follow and govern settlers of the continent, there is no acceptable reason why it
ought to have applied to Aboriginal nations as well, to the exclusion of Aboriginal forms of
government.

There are legal reasons why international law permitted the assertion of British and
French sovereignty over Aboriginal people and seemingly authorized the denial of a right of
Aboriginal self-government. However, those legal reasons can and ought to be subjected to
normative scrutiny. As is well known, international law at the time of European contact,
according to the doctrine of discovery, viewed Aboriginal nations as inferior to European nations
and therefore did not recognize the fact of Aboriginal sovereignty in North America. As a result,
mere settlement, as opposed to conquest or treaty, was sufficient to assert sovereignty over
Aboriginal people on the continent> As is also well known, the justification offered by
international law in support of this conclusion rested on racist premises; as a result it is
normatively unacceptable by Aboriginal and non-Aboriginal standards alike as a reason to deny
Aboriginal people a right of self-government.

One advantage of grounding the right of Aboriginal self-government in the fact of prior
indigenous sovereignty is that an analogy can be drawn with Quebec. After the conquest of the
French, Quebec's laws and institutions, indeed the right to self-government, continued in force
until they were expressly overruled by the British Parliament. Recognition of prior sovereignty

informed British, and continues to inform Canadian, treatment of the French population. It is true



that British sovereignty over Quebec was acquired by conquest, whereas British and French
sovereignty over Aboriginal people, in the eyes of international law, was acquired by the mere
fact of settlement. However, one would have thought that the case for the recognition of prior
sovereignty is normatively more compelling in the event of settlement than it is in the event of
conquest. Nonetheless, even accounting for some difference in principle between conquest and
settlement, British and Canadian treatment of Quebec is an indication that continued recognition
of the prior sovereignty of a colony or nation is not foreign to basic political principles of the
Canadian state.

There are several drawbacks to emphasizing prior sovereignty in a normative defence of
the right of Aboriginal self-government. Although the assertion of European sovereignty over
Indigenous peoples was clearly based on racist assumptions about indigenous difference, can it
be said that the assertion of Canadian sovereignty over Aboriginal people today is based on racist
principles? That is, the assertion of sovereignty by one nation over another nation is not per se
normatively illegitimate; its legitimacy depends on the reasons that can be offered in its defence.
One reason will no doubt be the actual historical reason for the initial assertion of sovereignty;
however, other reasons, unrelated to the historical justification, may emerge over time
independently to support the assertion of sovereignty. Demonstrating the moral bankruptcy of the
historical justification may not end the inquiry.

For example, it may be that, regardless of the historical reasons behind its existence, there
are pragmatic reasons to continue to respect Canadian sovereign authority over Aboriginal
people. Chief Justice John Marshall of the United States Supreme Court, speaking of the doctrine
of discovery, stated that "if the principle has been asserted in the first instance, and afterward
sustained; if a country has been acquired and held under it; if the property of the great mass of
the community originates in it, it becomes the law of the land, and cannot be questioned."* An
argument that looks backward in time to right past wrongs tends to lose normative force over
time. Valid non-Aboriginal and Aboriginal interests arising subsequent to the assertion of
sovereignty over Aboriginal people may deserve protection in the form of continued respect for
Canadian sovereignty and attendant legislation, despite the fact that initial justifications of the
assertion of sovereignty itself are suspect.

A similar pragmatic stance marks international law's reluctance to second-guess the

legitimacy of state borders. In the words of James Anaya, there exists



a normative trend within international legal process toward stability through pragmatism
over instability, even at the expense of traditional principle. Sociologists estimate that
today there are around 5,000 discrete ethnic or national groupings in the world, and each
of these groups is defined — and defines itself — in significant part by reference to
history. This figure dwarfs the number of the independent states in the world today,
approximately 176. Further, of the numerous stateless cultural groupings that have been
deprived of something like sovereignty at some point in their history, many have likewise
deprived other groups of autonomy at some point in time. If international law were to
fully embrace ethnic autonomy claims on the basis of the historical sovereignty approach,
the number of potential challenges to existing state boundaries, along with the likely
uncertainties of having to assess competing sovereignty claims over time, could bring the
international system into a condition of legal flux and make international law an agent of
instability rather than stability.

This objection can be met with the rejoinder that recognition of a right of Aboriginal self-

government need not constitute a wholesale rejection of Canadian sovereignty over Aboriginal
people. Recognition of a right of Aboriginal self-government is driven by a desire to recognize
inherent Aboriginal sovereignty in light of the existence of the Canadian state. Interests that have
arisen in light of the establishment of Canadian laws and institutions are not automatically
threatened by recognition of a right of Aboriginal self-government. Whether such interests ought
to be threatened will depend on the scope of the right, which in turn will likely be defined by an
open (and indeed pragmatic) assessment of all the relevant interests at stake.

Another disadvantage of relying on a claim of prior sovereignty, however, is that it seems
incomplete. That is, the fact that European assertions of sovereignty were based on racist
justifications is not the only reason why Canada ought to recognize a right of Aboriginal self-
government. A claim of prior sovereignty tends to dilute other purposes furthered by a right of
Aboriginal self-government. Such purposes include the protection of Aboriginal difference and
the amelioration of Aboriginal disadvantage. It is clear that any normative defence of a right of
Aboriginal self-government is likely and ought to make reference to prior Aboriginal
sovereignty. However, the right of Aboriginal self-government means more than the partial
restoration of prior Aboriginal sovereignty, and a complete normative defence of the right ought

to reflect this fact.

TREATIES

Treaties between the Crown or colonial authorities and Aboriginal nations are often offered as

justification for recognizing a right of self-government on behalf of Aboriginal peoples.



Aboriginal peoples signalled early on that they were distinct and autonomous by collectively
negotiating the terms on which non-Aboriginal settlement and development could occur on the
continent. In the words of Francis Bruno, an Aboriginal elder, commenting on Treaty 8, "what |
do understand is that we were to share the land with other people who were the white people.
That was the purpose of the treaty, I think, since there were going to be more white people, to
share the land with them.™i A treaty-based perspective in favour of the right of Aboriginal self-
government argues that the relationship between Aboriginal nations and Canada ought to be
modelled after the treaty-making process, which recognized rights of self-government on behalf
of Aboriginal people and a relationship of equality and mutual respect between Aboriginal
nations and the Crown.

One advocate of this perspective is Robert Clinton, who argues that Aboriginal nations
located in the United States are entitled to claim certain collective rights of groups by virtue of
treaty promises made by the United States government to provide political autonomy. > In part,
Clinton is attempting to show that rights that attach to Indian nations, "while initially appearing
foreign to Anglo-American jurisprudence, may share more in common with existing
western...legal doctrines than first suspected."™ He writes the following:

Indian tribes and other indigenous peoples also have legitimate claims to group rights. In
the United States, for example, the tribes of the southeastern states ceded large portions
of their land in exchange for explicit treaty promises. These treaties, made under the
solemn authority of the United States, promised that the tribes would remove to an area
outside of state or federal governance and once there exclusively govern themselves
under their laws, rather than being governed by any state or federal territory....Similarly,
most tribes agreed to cede lands, end hostilities, or otherwise remove to those Indian
islands that we call Indian reservations based on explicit or implicit guarantees that these
islands would provide group sanctuary. These agreements envisioned that tribal
reservations would allow the tribes to continue some of their culture, their way of life,
and their political autonomy, without influence from the dominant colonial society which
rapidly was encroaching on and eroding important components of that culture.... All of
these rights involved demands for the Indians' rights of group autonomy, not individual
freedoms. Indeed, the treaties were negotiated with the tribes, as separate domestic
dependent nations, not with individuals.

Clinton points to a treaty between the United States and the Cherokee nation as an

illustration of his claims:

The United States hereby covenant and agree that the lands ceded to the Cherokee nation
in the foregoing article shall, in no future time without their consent, be included within
the territorial limits or jurisdiction of any State or Territory. But they shall secure to the
Cherokee nation the right by their national councils to make and carry into effect all such



laws as they may deem necessary for the government and protection of the persons and
property within their own country belonging to their people or such persons as have
connected themselves with them... v

Reflected in the terms of this treaty is a powerful claim of self-government, perhaps best

articulated by the Cherokee nation's appeal to Congress in 1830 that the Cherokee people be
allowed to remain on their ancestral homelands:

We wish to remain on the lands of our fathers. We have a perfect and original right to
remain without interruption or molestation. The treaties with us, and the laws of the
United States made in pursuance of treaties, guaranty our residence and privileges, and
secure us against intruders. Our only request is, that these treaties may be fulfilled, and
these laws executed x>

John Danley combines a focus on prior occupancy with a treaty-based argument in favour

of Aboriginal autonomy. He writes that, unlike Aboriginal people, "who were here first and...may
count as a people with whom treaties have been signed”, individuals who immigrated recently to
the United States

cannot appeal to doctrinal nationalism because they have voluntarily consented to
become part of the political community of the United States. They negotiated not as
groups but as individuals with the government of the United States. No treaties were
signed or ought to have been signed with their representatives. i

Aboriginal nations are entitled to their own distinctive forms of government because, unlike

other groups whose members consented to American political values, Indigenous people were
here first, and they negotiated their political relationship with the non-indigenous government on
a collective, as opposed to an individual, basis.

Perhaps the most well known advocates of a treaty-based approach to the relationship
between Aboriginal nations and settler states are Russell Lawrence Barsh and James Youngblood
Henderson, who argue that traditional American jurisprudence on the inherent right of self-
government assumes erroneously that Aboriginal nations were conquered by the United States
and, as a result, they are entitled to govern themselves according to their own laws only until
Congress passes a law to the contrary > Barsh and Henderson argue that common law
principles governing conquest have skewed understandings of treaties, so that they are wrongly
viewed as documents that outline the consequences of conquest and that can be overridden by
Congress if circumstances so require. In their view, the application of the law of conquest to
Aboriginal nations "has no historical foundation™¥ Aboriginal nations should not be viewed as
simply entitled to govern themselves until Congress decides the contrary. Treaties ought to be

viewed instead as a source of federal power, as spelling out the terms on which federal power



can be exercised in the United States: that "Treaties are a form of political recognition and a
measure of the consensual distribution of powers between tribes and the United States." ! Like
the compact among American states that created the federal government, treaties reserve to the
tribe those powers not expressly delegated to Congress.

The normative significance of the process of treaty making lies in principles of consent,
and the process suggests mutual recognition of the respective political authority of the parties.
Moreover, several contemporary land claims agreements in Canada with the Crees and other
nations have made provision for some measure of Indian government and could serve to ground
an Aboriginal right of self-government. i However, a treaty-based defence suffers from several
weaknesses. First, a treaty-based defence of an Aboriginal right of self-government is only as
powerful as the treaty language upon which it rests. The language in the treaty negotiated by the
Cherokee nation cited by Clinton is extremely supportive of rights of self-governance, shielding
the Cherokee nation from state law and authorizing the promulgation of Cherokee law. However,
many Aboriginal nations in Canada negotiated treaties with the Crown that stripped their people
of any special rights to land and forced their relocation to unproductive parcels of land. In such
cases, additional argument on how to interpret apparently restrictive treaty language as providing
for rights of self-government would be necessary in order to extend a treaty-based right of self-
government to those nations under the legacy of truncated treaty rights. Other treaties in Canada,
especially those negotiated early in the history of British settlement, do provide for a
continuation of Aboriginal autonomy and could serve as foundations for rights of self-
government¥v However, if rights of self-government are based exclusively on treaty language,
the nature and scope of such a right would vary dramatically from Aboriginal nation to
Aboriginal nation. It would result in checkerboard justice, with the nature and scope of
Aboriginal autonomy dependent on the extent of bargaining power enjoyed by one's ancestors at
a particular moment in the distant past.

Second, many Aboriginal nations have not entered into any form of treaty with Canadian
or Crown authorities. The Wet'suwet'en people of interior British Columbia, for example, are not
party to any treaty with either the provincial or the federal Crown. If the right of self-government
is based on the treaty-making process, what type of right can the Wet'suwet'en claim? If they also
enjoy a right of self-government, then the source of the right cannot be the treaty-making

process. A treaty-based justification of an Aboriginal right of self-government, to be applicable to



all Aboriginal nations in the country, must be supplemented with other justifications.

Third, the logic of a treaty-based justification drives one to conclude that absent the
existence of a treaty, Canada enjoys no sovereign authority over Aboriginal people at all. While
this position is certainly defensible, assuming that one concludes that principles of conquest and
settlement justifying assertions of sovereignty are themselves unjust, it leaves one in the
precarious position of arguing for complete Aboriginal independence, which then denies
Aboriginal people the right to enjoy benefits associated with Canadian citizenship in addition to
rights of self-governance. A treaty-based justification of a right of self-government, when applied
to Aboriginal people not party to a treaty, does not provide for a comprehensible defence of their
participation in Canadian governmental institutions or of their right to govern themselves.

What is useful and important to retain from scholarship that emphasizes the importance
of the treaty process is not so much that treaties are the source of an Aboriginal right of self-
government. Treaties may or may not serve as a foundation of a right of self-government for
Aboriginal people. As stated above, this will depend on the language of the particular treaty and
on whether the Aboriginal nation has entered into a treaty with the Crown. Instead, the
importance of treaties and the treaty-making process lies in the fact that the process of
negotiating treaties serves as evidence that the Crown historically treated Aboriginal nations as
sufficiently autonomous to warrant treaties. Moreover, the process suggests that the Crown
viewed treaties as necessary or desirable agreements to obtain before subjecting Aboriginal
people to foreign law. In other words, the treaty-making process is evidentiary support of the fact
that Aboriginal nations were (and were regarded by the Crown as) self-governing communities
and entitled to govern themselves until they suggest an intent to the contrary. The treaty-making
process signals that Aboriginal nations enjoy a right of self-government and that the Crown has
long recognized this fact.

SELF-DETERMINATION

Another normative argument in favour of a right of Aboriginal self-government is one that
focuses on the right of a people or a nation to self-determination. International legal principles
concerning a right of self-determination are often invoked in support of the normative
proposition that all peoples, or nations, ought to be able to determine their own political future or

destiny free of external interference ™ The right of self-determination, in the words of James



Anaya, has arisen "within international law's expanding lexicon of human rights concerns and
accordingly is posited as a fundamental right that attaches collectively to groups of living human
beings."™i In this light, the right of Aboriginal self-government can be portrayed as a domestic,
constitutional expression of the normative ideal of self-determination.

International legal sources supporting a right of self-determination include Article 1(2) of
the United Nations Charter, which lists the principle of self-determination as one of the purposes
of the United Nations.¥Vii Article 55 of the Charter calls for the promotion of a number of social
and economic goals, "[w]ith a view to the creation of conditions of stability and well-being
which are necessary for peaceful and friendly relations among nations based on respect for the
principle of equal rights and self-determination of peoples."™x Similarly, the International
Covenant on Civil and Political Rights provides that "[a]ll peoples have the right of self-
determination....[and to] freely determine their political status and freely pursue their economic,
social and cultural development.™ Self-determination has also been described as a right by the
International Court of Justice."

Initially, the principle of self-determination was invoked primarily in the international
sphere as a justification for the liberation of nations in Eastern Europe under the yoke of foreign
domination in the early twentieth century.'" It then served increasingly as a clarion call for
colonies seeking to shed imperial shackles and assume independent statehood status. In the
1950s, Belgium attempted to extend the principle of self-determination not only to colonies that
wished to rid themselves of their imperial masters, but also to populations within independent
states, so that indigenous populations and cultural minorities could assert a right of self-
determination under international law."i The Belgian initiative was unsuccessful; in passing the
Declaration on the Granting of Independence to Colonial Territories," the General Assembly of
the United Nations decided expressly to restrict the application of the principle of self-
determination to peoples who lived on territories geographically separate from their political
masters. The Declaration stated that "[a]ny attempt aimed at the partial or total disruption of the
national unity and the territorial integrity of a country is incompatible with the Purposes and
Principles of the Charter of the United Nations."" In the words of Patrick Thornberry,

The effect is that colonial boundaries function as the boundaries of the emerging States.
Minorities, therefore, may not secede from States, at least, international law gives them
no right to do so. The logic of the resolution is relatively simple: peoples hold the right of
self-determination; a people is the whole people of a territory; a people exercises its right



through the achievement of independence."
Little has changed since the passage of the Declaration: international law has yet to extend the

right of self-determination to Indigenous peoples who live within the confines of a nation-state.

Current limitations of the principle of self-determination under international law should
not obscure its normative dimensionslvii or the possibility that international law will begin to
accommodate indigenous demands under the rubric of self-determination.lviii Certainly,
indigenous organizations themselves describe their objectives in terms of self-determination. The
World Council of Indigenous Peoples, at its second general assembly, described self-
determination as one of the "irrevocable and inborn rights which are due to us in our capacity as
Aboriginals."lix The International Indian Treaty Council described indigenous populations as
"composed of nations and peoples, which are collective entities entitled to and requiring self-
determination™, which in turn is described as including external and internal features.Ix External
self-determination presumably involves all the features of independent statehood, whereas
internal self-determination includes rights to maintain and promote indigenous cultural
difference through independent political institutions.Ixi

One promising development on the international law front is the Draft Declaration on the
Rights of Indigenous Peoples, prepared by a sub-commission of the UN Commission on Human
Rights, which proposes to recognize that "Indigenous peoples have the right to self-
determination in accordance with international law, subject to the same criteria and limitations as
applied to other peoples in accordance with the Charter of the United Nations."™" Accordingly,
the Draft Declaration proposes to recognize infer alia indigenous rights of autonomy and self-
government, the right to manifest, practise and teach spiritual and religious traditions, rights to
territory, education, language and cultural property, and the right to maintain and develop
indigenous economic and social systems.” An explanatory note accompanying the Draft
Declaration draws the aforementioned distinction between “external' and “internal' self-
determination. An indigenous right of external self-determination is contingent upon the failure
of the state in which Indigenous peoples are located to accommodate indigenous aspirations for
internal self-determination:

Once an independent State has been established and recognized, its constituent peoples
must try to express their aspirations through the national political system, and not through
the creation of new States. This requirement continues unless the national political system
becomes so exclusive and non-democratic that it no longer can be said to be
"representing the whole people.” At that point, and if all international and diplomatic



measures fail to protect the peoples concerned from the State, they may perhaps be
justified in creating a new State .
Acceptance by the world community of the Draft Declaration would usher in a new

international legal order, wherein Indigenous peoples would not longer be denied the right of
self-determination simply because of their indigeneity.

Despite the current lack of international legal recognition, the principle of self-
determination can stand as a normative foundation of the right of Aboriginal self-government.
The right of Aboriginal self-government could easily be conceptualized as a domestic,
constitutional expression of the right of Aboriginal peoples to self-determination. For self-
determination to serve as a stable foundation of the right of self-government, its normative value
or importance would have to be articulated clearly. Avishai Margalit and Joseph Raz argue that
there are two possible normative approaches to the right of self-determination: one that
emphasizes the intrinsic value of self-government, and another that emphasizes self-
government's instrumental value.lxv Each is sketched out below.

An argument in favour of the right of self-determination based on the intrinsic value of
self-government emphasizes the fact that cultural and national membership is an important
aspect of individual identity and thus deserves full expression in community life. Full expression
of cultural and national membership includes rights of political participation, because political
participation is an essential component of community life. Self-government, "the value of
entrusting the general political power over a group and its members to the group”, is thus an
intrinsically valuable component of political participation.Ixvi Members of the group thus ought
to enjoy a right to determine whether to be self-governing, i.e., a right of self-determination.Ixvii

Margalit and Raz argue that viewing self-government as intrinsically valuable wrongly
assumes that political participation must occur "in a framework exclusive to one's group or
dominated by it".Ixviii They acknowledge that "peaceful and equitable sharing of the political
arena" by different communities or nations may be impossible in light of historical hostilities,
prejudice, or other factors, but they argue that there is nothing inherent in the value of political
participation that requires separate political institutions.Ixix Instead, self-government is
instrumentally valuable to realize group identity. Sometimes it is a necessary instrument; other
times it is not necessary at all. Whether it is in fact necessary will depend on a host of historically
and politically contingent factors specific to the group in question and its relation to the broader

political community in which it is located.



Viewing self-government instrumentally does not mean that the right to determine
whether to be self-governing, the right of self-determination, attaches only in circumstances
where self-government is necessary to realize group identity. According to Margalit and Raz, a
group possesses a right of self-determination even where a case for self-government does not
exist, i.e., where a group can realize its identity in political institutions not limited to the group
itself. A group has the right to be wrong about the necessity of self-government. However, the
right of self-determination must be exercised only for the right reason, i.e., to secure conditions
necessary for the realization of group identity. Moreover, it extends only to groups likely to
respect the basic rights of all inhabitants of the territory, and its exercise must be accompanied by
measures designed to prevent fundamental endangerment of interests of inhabitants of other
countries.

One advantage to a defence of the right of Aboriginal self-government based on self-
determination is that the principle of self-determination, as described by Margalit and Raz,
speaks directly to, and attempts to protect, the profound influence of community on individual
identity. Qualified groups ought to be free to determine their collective political future, and if a
particular group is of the view that separate political institutions are necessary to protect
communal difference, it ought to be free to design institutional arrangements that attempt to
secure such a result. Viewing the right of Aboriginal self-government in these terms involves a
recognition that Aboriginal forms of government are necessary to secure conditions required for
the expression of group identity. This in turn involves an implicit acknowledgement that
Canadian political institutions have failed and will continue to fail Aboriginal people in this
regard, despite any possible future reforms that seek to ensure greater Aboriginal inclusion.

However, an instrumental conception of the value of self-government does not capture
the full dimensions of the right of Aboriginal self-government. Aboriginal self-government is not
premised on the failure of Canadian political and legal institutions to accommodate Aboriginal
difference; its sources are independent of the machinations of the Canadian state, rooted, at least
in part, in the fact of prior indigenous sovereignty. Aboriginal people were self-governing before
European contact; at that time, self-government's value was intrinsic or inherent, not simply
instrumental, to individual and collective Aboriginal identity. An instrumental theory of the right
must provide convincing reasons why extraneous factors, such as the establishment of the

Canadian state, transformed self-government into an instrumental value.



This requires an assessment of the justice of the assertion of European sovereignty over
Aboriginal people. Viewing the assertion of European sovereignty as just enables one to
construct the value of self-government as instrumental, i.e., as premised on the failure of
Canadian political and legal institutions to secure conditions necessary for the protection of
Aboriginal identity. However, as discussed in the previous section, the justice of European
assertions of sovereignty is far from certain.Ixx One could make pragmatic arguments in favour
of accepting Canadian sovereignty over Aboriginal people (presumably to the extent that it
provides conditions necessary for the protection of Aboriginal difference), but it is not clear why
pragmatism ought to dictate whether self-government is of intrinsic or instrumental value to
Aboriginal people. If Canadian political institutions cannot secure conditions necessary for the
protection of Aboriginal difference, then this is all the more reason to recognize Aboriginal forms
of government. However, rights of self-governance should not be seen as premised solely on the
relative capacity of the Canadian state to accommodate Aboriginal difference, unless further
argument is provided on the normative legitimacy of Canadian sovereignty over Aboriginal
people itself.

Nonetheless, one can adopt an intrinsic theory of the value of Aboriginal self-government
and argue that Aboriginal people ought to possess the right of self-determination, i.e., the right to
determine whether to be self-governing. The collective right of Aboriginal people to determine
whether to be self-governing is surely at the core of a right of Aboriginal self-government.
Defining this “core' as a right of self-determination will likely widen the scope of the right of
self-government, in that it would inevitably be interpreted through the prism of international
legal discourse on self-determination. It would suggest support for the view that international law
ought to recognize a right of Indigenous peoples who live within the confines of particular
nation-states, under certain circumstances at least, to claim independent statehood, a position that
has yet to be adopted in international law.Ixxi

Grounding the right of Aboriginal self-government in an intrinsic theory of the right of
self-determination would thus carry weighty international repercussions. Whether such
repercussions are desirable is beyond the scope of this paper. However, this discussion points to
one drawback of relying on the principle of self-determination in support of the right of
Aboriginal self-government. The discourse of self-determination is cumbersome in the context of

a reform agenda that seeks to justify and provide Aboriginal political institutions that would



operate alongside Canadian institutions. That is, self-determination discourse is difficult to adapt
to the objective of allowing Aboriginal people to participate in their own, as well as Canadian,
forms of government. The principle of self-determination, from a normative if not a legal
perspective, justifies the recognition of Aboriginal governmental authority, but it is not clear
why, having exercised rights of self-determination, Aboriginal people also ought to possess the
right to continue to enjoy benefits associated with Canadian citizenship. The principle of self-
determination, i.e., the right of a group to decide to be self-governing, does not appear to confer
as well on the group in question a right to decide unilaterally the extent to which it is entitled to
participate in the polity from which it seeks a measure of distance. If a group exercises its right
to exclude others from its political institutions, on what basis can it demand representation in the
political institutions of those it has excluded? There may well be normative reasons in support of
continued representation, but the principle of self-determination, standing alone, does not appear

to provide them.Ixxii

PRESERVATION OF MINORITY CULTURE

Aboriginal rights in general and a right of self-government in particular have also been defended
as a means of protecting Aboriginal cultural differences from assimilative tendencies of more
dominant cultures. The right of Aboriginal self-government can be seen as a collective right
exercisable within the confines of the Canadian political system. In this light, Aboriginal rights
can be viewed as part of broader national and international efforts to preserve not only the
cultural integrity of Aboriginal people, but also the cultural integrity of other peoples otherwise
threatened by dominant assimilative forces in modern nation-states.

Protection of minority cultures is not alien to Canadian constitutional traditions. In
addition to the protection that Canadian law currently provides to Aboriginal peoples, there are
several constitutional provisions that express respect for cultural difference. The federal structure
of Canadian government was designed in part "to minimize ethnic competition between French
and English by separating the united province of Canada into two provinces, Quebec and
Ontario, to be dominated by French and English majorities respectively."Ixxiii Section 133 of the
Constitution Act, 1867 provides for minority language protection in federal and Quebec political
institutions.Ixxiv Section 93 of the Constitution Act, 1867 provides certain safeguards in the area

religious education.Ixxv The Canadian Charter of Rights and Freedoms expresses commitment to



the preservation of minority culture, including provisions for minority language educational
rights and an interpretive clause that emphasizes "the preservation and enhancement of the
multicultural heritage of Canadians".Ixxvi Recognition of Aboriginal rights, including a right of
self-government, conforms to a Canadian constitutional tradition of acknowledging and
accommodating cultural difference.

Moreover, several international legal norms support claims of cultural integrity of
minorities within nation-states. Numerous articles of the United Nations Charter, for example,
affirm cultural co-operation and cultural development.Ixxvii Article 27 of the International
Covenant on Civil and Political Rights recognizes rights of members of “ethnic, religious or
linguistic minorities...to enjoy their own culture, to profess and practise their own religion [and]
to use their own language.” The un Convention Against Genocide provides added support for the
concept of cultural autonomy,Ixxviii as does the unesco Declaration of Cultural Co-operation,
which affirms a right and duty of all peoples to protect and develop minority cultures throughout
the world.Ixxix The un Convention on Racial Discrimination calls for positive governmental
action to "ensure the adequate development and protection of certain racial groups or individuals
belonging to them."Ixxx

There are several international documents that refer specifically to indigenous
populations when speaking of the need to protect minority cultures within nation-states. For
example, Convention 107 of the International Labour Organization,Ixxxi adopted in 1957, while
advocating the "integration™ of indigenous populations into national communities, also calls
upon governments to develop co-ordinated and systematic action to protect indigenous
populations and to promote their social, economic and cultural development.Ixxxii While the ilo
Convention may now appear somewhat dated in its emphasis on integration,Ixxxiii its existence
suggests some degree of support at the level of international customary law for a right of
Aboriginal self-government.

The International Labour Organization recently circulated a proposed revision of
Convention 107, entitled a Proposed Convention Concerning Indigenous and Tribal Peoples in
Independent Countries.Ixxxiv While conspicuously avoiding reference to the principle of self-
determination,Ixxxv it nonetheless recognizes "the aspirations of [indigenous] peoples to
exercise control over their own institutions, ways of life and economic development and to

maintain and develop their identities, languages and religions, within the frameworks of the



States in which they live."Ixxxvi It then lists an impressive range of rights that attach to
Aboriginal people and responsibilities that attach to governments in relation to Aboriginal people
that would facilitate the protection of Aboriginal ways of life.

Both the un Draft Declaration and the ilo Convention provide rich sources of content for
the right of Aboriginal self-government. Standing alone, however, they illustrate more than
justify the right of Aboriginal self-government. If ratified, the draft Declaration and the
Convention would simply form part of customary international law and would obtain normative
legitimacy from the fact that the documents provide an indication of what a majority of states
view as appropriate domestic treatment of Indigenous peoples. The utility of international legal
principles in this context should not be discounted.Ixxxvii However, it should be emphasized
that, unless one sides with the positivist view that a law obtains legitimacy by its very
enactment, Ixxxviii the possibility of an International Declaration on the Rights of Indigenous
Peoples or the existence of a Convention Concerning Indigenous and Tribal Peoples in
Independent Countries will not end normative inquiry. While the right of Aboriginal self-
government can be characterized as the domestic expression of international rights of Indigenous
peoples, questions surrounding normative justifications of the right of Aboriginal self-
government are simply deflected to the international sphere: why should Indigenous peoples
possess special collective rights of cultural preservation?

Several authors have offered detailed arguments as to why preservation of cultural
difference is normatively desirable within a modern democratic state. Will Kymlicka is perhaps
the leading proponent of such a view. Kymlicka argues that cultural membership in some cases
may justify unequal distributions of political rights and responsibilities within a political
community otherwise committed to equality of individuals.Ixxxix In his view, equality of
individuals does not demand equality of result and an equal weighting of the interests and
preferences of everyone. An individual ought to bear the costs of those choices she makes to give
meaning and purpose to her life. However, an individual makes choices from a cultural backdrop
of available options, and, in Kymlicka's view, one's cultural history is not a matter of choice but
rather a function of circumstance. An individual should not be responsible for the costs
associated with coming from one cultural background as opposed to another cultural
background. Such differences are, in the language of John Rawls, morally arbitrary.xc

Unequal distributions of political rights and responsibilities to Aboriginal people can be



defended, according to Kymlicka, "as a response, not to shared choices, but to unequal
circumstances."xci Those unequal circumstances include differences in cultural background and
the fact that, unlike non-Indigenous people, Aboriginal people must expend enormous resources
simply trying to protect their cultural history and heritage from encroachment by majority
cultures. Aboriginal rights are a means by which Indigenous people can be spared the cost of
trying to keep their culture alive. Aboriginal rights are therefore a means by which Indigenous
people can be placed on an equal footing with non-Indigenous people by relieving Indigenous
people of the costs associated with maintaining a responsibility that, although valuable and
necessary, is not of their own making or choice.

One weakness associated with invoking the value of minority cultural protection in
relation to the right of Aboriginal self-government is that this strategy runs the risk of reducing
Aboriginal claims to those of minority claims. In the forceful words of the International Indian
Treaty Council, "[t]he ultimate goal of their colonizers would be achieved by referring to
indigenous people as minorities."xcii Grounding the right of self-government in international
principles respecting rights of minorities would ignore important historical and contemporary
differences between Aboriginal people and other cultural minorities in Canada, namely, that
Aboriginal people lived on, occupied, and exercised sovereign authority over, the North
American continent before European contact.

On the other hand, it cannot be denied that existing international principles addressing
cultural minorities are extremely useful tools for the protection of Aboriginal people. The risk
associated with viewing Aboriginal peoples in Canada as constituting “minorities' deserving of
minority rights protection can be lessened significantly by tailoring the definition of "minority’ so
that it does not assume away important differences between the Aboriginal population and other
minority populations in the country.xciii More fundamental than whether the label "minority'
ought to attach to Aboriginal peoples is the question of what rights Aboriginal people will be
entitled to exercise if the right of Aboriginal self-government is viewed as a right of a minority. If
the rights that attach to Aboriginal people are those catalogued in the ilo Convention, for
example, then important differences between Aboriginal peoples and other cultural minorities
presumably will be acknowledged, despite the minority description. Invoking of the label of
“minority' should not necessarily mean that Aboriginal people are entitled only to rights and

liberties accorded to other minority cultures, but that Aboriginal people are entitled to at least



those rights that attach to other cultural minorities. Whether Aboriginal people ought to be
entitled to further legal protection by virtue of their indigeneity is a separate question.

Another drawback of viewing a right of Aboriginal selfgovernment as a collective
minority right is that it does not do justice to the nature of Aboriginal claims. The right of self-
government involves more than freedom to engage in cultural practices otherwise threatened by
assimilative tendencies; it includes the freedom to exercise a measure of governmental authority
over lands and peoples. While the discourse of collective rights can be stretched to accommodate
jurisdictional concerns, the right of Aboriginal self-government requires a certain amount of
political and constitutional restructuring of Canadian governmental institutions. Properly
understood, a right of Aboriginal self-government does not take the Canadian state as a given;
while it does not demand separate Aboriginal statehood, it also challenges the distribution of
legislative authority between Parliament and provincial legislatures as well as current
administrative structures of justice. The discourse of collective cultural rights of minorities does
not capture fully the constitutional, institutional and jurisdictional dimensions of the right.
Nonetheless, it is true that part of the purpose of a right of Aboriginal self-government is to
enable Aboriginal communities to exercise greater control over their distinct collective identities,
and to this extent, a right of self-government is a collective right of Aboriginal peoples to
preserve their distinctive cultures. However, the right involves more than the preservation of

Aboriginal cultures, and a normative justification ought to acknowledge this fact.

TOWARD A NORMATIVE SYNTHESIS

Perhaps what all the normative justifications of a right of Aboriginal self-government just
discussed share is a measure of incompleteness. Prior occupancy arguments justify some aspects
of jurisdictional authority, but they weaken in relation to Aboriginal governmental power not
directly connected to land use. Claims of prior sovereignty are at the heart of Aboriginal self-
government, but there is more to the claim than a retrospective glance at history. Treaties entered
into by First Nations and the Crown speak to the fact that First Nations were regarded by the
Crown as self-governing entities, but not all Aboriginal people are covered by treaty, and the
language of some treaties is less than suggestive of Aboriginal jurisdictional authority. The right
of selfdetermination, i.e., the right of a people to decide whether to be self-governing, is also at

the heart of the right of self-government, but it is an unwieldy justification of continued



Aboriginal participation in Canadian political institutions. And the protection of minority culture
is surely one of the purposes of the right of self-government, but Aboriginal people are different
in many ways from other racial or cultural minorities in Canada.

One means of unifying these claims is to begin with the value of self-government, which
infuses claims of self-determination and preservation of cultural difference with normative
significance, and then assess claims of self-government by reference to principles of
equality.xciv Above all, it is the fundamental value that people attach to self-government that
renders self-government worthy of the status of a right. Self-government is valuable because it
permits the political expression of individual and collective identities. Participation in Aboriginal
forms of government is essential to individual and collective Aboriginal identities. At the core of
the right of Aboriginal self-government is self-government's value, as well as a right to determine
whether in fact to be self-governing.

Given an apparent desire on the part of most Aboriginal people to couple self-government
with continued Canadian citizenship status, however, mere emphasis on the value of self-
government and a right of self-determination is insufficient justification of rights of self-
governance. Normatively, if not legally, all peoples possess a right of self-determination,
regardless of the vagaries of colonial boundaries. Yet a normative justification of rights of self-
governance that fall short of independent statehood must refer to more than the value of self-
government and the right of self-determination. The broader political community presumably is
entitled to refuse continued association with the minority in question and to demand that the right
of self-determination be exercised in its entirety.

It is at this point where reference to principles of equality bolster the normative force of
Aboriginal claims of a right of self-government. Equality principles are doubly useful in that
they possess normative significance to Aboriginal and non-Aboriginal people alike. The
normative impulse behind claims of equality is a powerful claim of justice, namely, that equals
ought to be treated equally and unequals unequally.xcv In determining whether and the extent to
which the value of self-government ought to be recognized in the form of a right short of
independent statehood, potential beneficiaries of self-government ought to be treated as formally
equal to other potential claimants unless there is a good, i.e., normatively justifiable, reason to
the contrary.

Before European contact, First Nations were self-governing societies. While Crown



practice in negotiating treaties with First Nations suggests Crown recognition and acceptance of
Aboriginal selfgovernment, Aboriginal authority to continue to be self-governing was ultimately
denied by the assertion of sovereignty by settling nations and the establishment of nation-states
on the continent. Thus, First Nations were treated in formally unequal terms by European nations
under international law and practice. The reasons offered in defence of such formal inequality
were not normatively justifiable reasons, in that they were based on unacceptable notions of
Aboriginal inferiority. Formal equality supports the recognition of a right of Aboriginal self-
government, in that it would seek to place Aboriginal people in the position they would have
been in had they been treated as formally equal to European nations at the time of contact.
Formal equality underlies normative arguments in favour of a right of self-government based on
the fact of prior sovereignty of Aboriginal people.

However, a right of self-government involves more than placing Aboriginal people in the
position they would have been in had they been treated as formal equals. It is also a means by
which adverse social and economic conditions of Aboriginal people can be alleviated. Many of
the debilitating social and economic conditions of Aboriginal people are direct results of
historical refusals by Canadian authorities to allow Aboriginal people to make political decisions
according to their own political practices concerning matters central to Aboriginal difference. A
right of self-government can be viewed as possessing a remedial dimension, in that recognition
of the right would permit Aboriginal people to exercise greater control over matters essential to
their distinct individual and collective identities, thereby alleviating their disadvantaged
economic and social position in Canadian society.

This aspect of the right can also be viewed in terms of equality, namely, principles of
substantive equality. Substantive equality refers to the moral ideal of ameliorating adverse
economic and social conditions of individuals and groups in order to achieve greater equality
among individuals and groups in society.* Recognition of a right of Aboriginal self-government
can be justified as a measure that will, it is hoped, improve the condition of Aboriginal people in
Canada. Thus, substantive equality of peoples supports a right of self-government as a means of
ameliorating Aboriginal social and economic disadvantage.

Grounding the right of Aboriginal self-government in its underlying value and principles

of equality acknowledges and expresses truths of traditional justifications of the right, but does



not elevate one or more of them to the status of exclusive justification. Treaty-based claims relate
to equality principles, in that the treaty-making process evinces a commitment to equality of
peoples. Underlying a claim of prior sovereignty is a deeper moral claim concerning the justice
of international legal principles legitimating the assertion of European sovereignty on the
continent, i.e., that First Nations were not treated as equals to European nations. The moral force
of self-determination discourse and normative claims regarding the protection of minority culture
lies in their recognition of the profound value of self-government. Even claims of prior
occupancy, related only loosely to normative justifications of the right of self-government,
express equality concerns, in that equal treatment demands the recognition of Aboriginal
property entitlements. This is not to suggest that framing the right in terms of equality is the only
way of conceptualizing its underlying normative dimensions.xi However, equality offers a
useful and, in my view, compelling framework for assessing the right of Aboriginal self-

government, for it speaks to moral values shared by Aboriginal and nonAboriginal people alike.

CONCLUSION

Under the cover of positive law, the right of Aboriginal self-government possesses complex
normative dimensions. Supported by a number of distinct but intersecting normative
justifications, the right of selfgovernment is best defended by a combination of arguments, each
supporting a different dimension of the nature of the right. Such a stance blunts critiques based
on the contingency of normative thought by consciously refusing to ground the right of self-
government in a single normative principle. Prior Aboriginal sovereignty and the injustice of
legal principles governing conquest, settlement and sovereignty, together with a more general
right of self-determination, are at the core of the right of Aboriginal self-government. Prior
occupancy of land provides further support for Aboriginal rights of land management and land
use. Treaties entered into by First Nations and the Crown serve as evidence that Aboriginal
peoples were self-governing and were treated as such by England and France. Rationales
underlying minority cultural rights are also useful in their emphasis on cultural autonomy. When
housed in principles of formal and substantive equality of peoples, these perspectives represent a
convincing, if not solid, set of normative foundations for the right of Aboriginal self-government.
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