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PREFACE

It is the purpose of this thesis to report on anid
evaluate anti-combines enforcement in the period 1945-58,
This period has been chosen for two reasons. First, in no
period of similar duration has so much serious effort been
directed to the problem of dealing with restrictive and mono-
polistlic trade practices. Second, and of necessary lmportance
to the writer of a thesis, it has not been adequately covered
in other writings. |

It is believed that in a ﬁhesis of thié‘kind, the
main emphasis should be on reporting. That is, full coverage
6f the legislation, its background, published reports of in-
vestigations, and prosecutions should be provided. However,
it is also felt that the more dangerous task of evaluation
should not be avoided. This view 1s held with »pnarticular
conviction with regard to the period under review. It 1s
necessary that the legislation and enforcement »nrocedures be
‘subjected to review and criticism before some of tﬁeir less

desirable features are generally accepted and are thus more
difficult to change. In keeping with this view, criticism
has been freely made wherelt was felt to be necessary.

The major part of fhis thesis was written during

the summer of 1958. Only developments until that time have



been dealt withe. Thus, at the time when the thesls is sub-
mitted, April, 1959, many of the figures dealing with the
number of reports and similar matters will be somewhat out
of date. I trust that the reader will apvreciate the difficult
task one faces in tryinz to keep apace of the swift march of
" events in the area of combines enforcement.

I would like to acknowledge several debts of gratitude.
The foremost debt I owe is to my thesis advisor, Professor
I. Brecher, who willingly gave of his time when he was already
burdened with work from other quarters and was never falling
in his patience and encouragement. To Mr. J. J. Quinlan,
‘Gombines Officer, who never refused a request for assistance,
I am also gratéful. Whatever apvreciation I have acquired
of the legal point of view is largely due to Professor
M. Cohen of the Faculty of Law and the students who attended
his seminar in the spring of 1958. To the list of creditors
must be added the library staff at Purvis Hall, MeGill
University, whose efficiency and co-operation contributed in

no small way to the completion of this thesis.
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CHAPTER I
INTRODUCTION

The word "combines™ when used in the term combines
enforcement has a much broéder meaﬁing than one would
ordinarily derive from a dictionary definition. However,
such was not always the case. The earliest Canadian legislation
in this field limited itself to prohibiting two or more companies
or lndividuals from combining to agree on price or other matters.
Thus, in the beginning, the area coming under the heading combines
enforcement could be readily understood. Through the years,
however, a number of changes were made, until, at the present,
monopolles, mergers, discriminatory pricing and resale price
maintenance, as well as combinations, all fall under the heading
of combines enforcement.

This area is of interest to both the lawyer and the
economist. The interest of the former may be readily appreciated.
Although the combines laws may have a different rationale from
that of other areas of leglslation, they are, nevertheless, laws;
as such, the lawyer must be prepared to know and understand them.
The economist, on the other hand, finds interest in the combines
laws only insofar as they affect the working of the economy.

Thus, the statutes relatimg to banking, old age pensions,

unemployment benefits, public utilities and transportation, are
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to name a few, of concern to the economist. In some instances,
the laws are of a more or less direct result of the application
of economiec reasoning, as is the case with public utilities
where regulation is based on the rationale that they are
"natural monopolies™, Similarly, the rationale behind the
éreation of a centrél bank may be traced to the reasoning
of economists. Other statutes, such as those relating to old
age and unemployment assistance, owe their existence almost
solely to humanitarian reasons. Nevertheless, they may assume
importance in problems that are studied by the economist --
e.g. unemployment.

The passing of laws involves value judgments, almost
by definition. This fact 1s in no way changed because the
legislators look to economlsts or their theories for guldances
Implicit or explicit, every law has as its basis certain social
or moral aims. However, this is not to say that they are always
achieved. Faulty analysis or an incomplete or incorrect know-
ledge of the facts, may lead to results very different from
that intended by the legislators. Or, just as likely, the
effects may not be readily perceived, and the leglslators may
not be sure whether thelr course of action was wisely taken.
The economist clearly has a role to play in the instances where
confusion or misconceptions arise because of faulty economic
analysis. However, this role should be limited to economlc

analysis unless it is made clear that other judgments are

involved.
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The area of combines enforcement is an excellent example
of a subtle mixture of political value judgments and economic
analysis. It is unfortunate that it 1s not always made clear
that there are these two facets to the "monopoly problem".
But it must be recognized that not all barts of combine
leglslation are equally affected by political considerations;
some aspects of the legislation are almost purely the result
of economic reasoning, as, for example, the prohibition of
resale price maintenance (See Chapter III), However, no
matter what the extent of political considerations, the
importance of the economlst's volce in combines enforcement
cannot be easily overestimafed.

Economic theory has played an important role in setting
standards by whlich the varlous forms of market structure and

behaviour may be Judged as social or antisocial., The message
handed down by Adam Smith that monopoly was undesirable and
competition desirable, was and is, generally accepted. How=-
ever, there has been much important change in economic theory
as regards the concepts of competition and monopolye. Since
Chamberlin and others made their move to destroy the simple
dichotomy of competition and monopoly, there has been a host

of attempts to redefine and explain what types of market

structure and behaviour are necessary to preserve a sound free
enterprise economy. The second chapter discusses some of these

attempts. The area covered includes the theories of monopolistic
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competition, workable competition, creative destruction and
countervailing power,

Chapter III deals with the legislation and its enforce-
ment. The emphasié is placed on the changes which took place
during 1945-58. However, the progress in legislation since
1889 is provided as a background. This chapter is intended to
provide, along with Chapter II, some of the necessary inform-
ation against which the detailed discussion of enforcement
experience in the followling three chapters may be carried oute

Combines legislation is divided into three parts for
purposes of the thesis. Resale price maintenance and dis-
criminatory pricing are placed together to form one division
and are discussed in Chapter IV. Chapter V is concerned with
combinations, and Chapter VI contains a discussion of mergers
and monopolies. Each of the three chapters‘concerns itself
with the working of the legislation, its interpretation by
the courts and the Restrictive Tradé Practices Commission and
its economic rationale (or lack of it). The amount of attention
given to individual cases varies widely. The merger and
monopoly cases are discussed rather extensively because of
their importance to the search for the legal definition of

these offences. Although the reports on resale price maintenance

by the Restrictive Trade Practices Commlssion are also discussed

individually, the amount of gpace devoted 1s relatively shorte.
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In Chapter V, on combines, a case by case appraisal is com@letely
abandoned. As should be clear in each of the chapters, the
approach adopted was dictated by the material, and it is be-
lieved that the three chapters, along with Chapter III, provides
a fairly comprehensive review of enforcement experience over

the period under discussion.



CHAPTER II

AN OUTLINE OF ECONOMIG THEORY PERTINENT TO
ANTI-COMBINES POLICY

A brief review of some economic writings is presentede.
An attempt has been made to demonstrate that economic theorizing
as regards the various market structures and their performance
has been less uniform in recent years. The various theories
that have been put forward have pointed to the difficulties
facing those responsible for anti-combines policy.

The markets in the economy, until fairly recently, have

been viewed as either monopolistic or freely competitive. How-

ever, although monopoly was clearly defihed -= one seller in
the market -- free competition was explained more by way of

exclusion, markets that were not monopolistic were taken to

be competitive.t

The fhamberlin aporoach. Chamberlin, in destfoying the

economists! rellance on free competition and monopoly theories
as adequate tools with which to analyzé and explain the work=-
ings of the markets in the economy, also destroyed much of the

economists?! ability to make Jjudgments on the workings of these

lAdam Smith, The Wealth of Nations, (5th edition edited by
Edwin Cannan; New York; Random House, 1937), pe 3L2.




markets. As long as it was accepted that the majority of
industries in the economy were perfectly competitive, the
econoﬁist was in a position to make some reassuring statements
about these industries. Two important a priori predictions
could be made gbout industries in equilibrium:

(1) That firms were producing at the optimum scale;
and |

(2) Firms were not making‘excessive profits.2

Whether industries ever reached equilibrium or not 1is
another matter., Suffice it to say that, as long as industry
was regarded as close to perfect competition and as long as
there was a tendency for iIndustries to move in the direction
of equilibrium, the economist could still feel that he was not
too wide of the mark in his a priori predictions regarding
costs and profits.,

To a great extent, Chamberlin changed this., His thesis
is that markets are never purely monopolistic, seldom are
purely competitive; usually a blend of bothe. The monopolistic
characteristics are dué to the fact that each firm has a
monopoly of some sort that is unique to itself and cannot be
duplicated by any of its rivals. Examples offered are location,

trademark, quality of service, patents and copyrights. The

2por a discussion of pure competition, see E., H. Chamberlin, -
The Theory of Monopolistic Competition, (6th ed.y Cambridge;
Harvard University Press, 1948), Chapter II.
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competitive characteristics are due to the fact that there are
always substitutes that are competing with any firm's products.3

The large group case. Comparlison of monopolistic and

pure competition offered some distufbing results. Taking the
large group case with easy entry, Chamberlin found that normal
profits and pfoduction at the optimum scale are mutually
exclusive possibilities for any firm. When the industry 1is inu
equilibrium, profits are reduced to normal, but production must
be carried on to the left of the optimum. When supernormal
profits are being earned, production may take place at the
optimum or it4may not. The important thing is, however, that
there is nothing in the entrepreneur's drive to maximize profits

that will force him to that scale of.production. Thus, it is

31bid., Chapter IV.

uR. Triffin, Monopolistic Competition and General Equilibrium
Thedpy: (Gambridge; Harvard University Press, 19L7), Chapts.
III and IV, carried Chamberlin's ideas to thelr logical con-
clusion. He points out that under monopolistic competition,
it is inaccurate to conceptualize the economy as a series of
separate, independent industries consisting of a definite
number of firms. The egsential unit is the firm; its actions
affect other firms, the extent depending on the degree of
substitutability between its product and theirs. Thus,
properly speaking, there are no industries, only firms, each
connected to a greater or lesser degree to others.

If 100 per cent accuracy is desired, Triffin must be
adhered to. But for most practical purposes it is necessary
to retain the industry concept, which generally means
following the usage employed by the businessman and the
government statistician; but it is also necessary to bear in
mind -- especially for purposes of anti-combines enforcement--
that there may be occasion when the commonly supposed boundaries
of the industry may have to be widened in order to take into—
account close substitutes.
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possible to have excess capécity for long periods with the
producers finding nothing amiss, as they are covering costs
and earning profits.5 Chamberlin concludes that "the theory
affords an explanation of such wastes (excess capacity) in
the economic system -- wastes which are ugually referred to as

"wastes of competition". In fact, they could never occur under

pure competition, and it is for this reason that the theory of
‘pure competition is and must be silent about them, Introducing
them, if at all, as 'qualifications! rather than as parts of
the theory. They aré wastes of monopoly -~ of the monopoly
elements in monopolistic competition."é(p. 109)

It may readily be seen that the theory of monopolistie
competition placed pure competition in a strong position as
a welfare ideal. Of course, it was no more than an ideal,
because the monopolistic elements in monopolistic competition
are entrenched in the very bones of society and can not very
well be removed. But pure competition when considered as an
ideal may easily be distorted; it is necessary to consider
the demand side as well as the cost side when it is being used
for policy considerations (and, of course, otherwise).

For a firm to earn profits, there must obviously be
a demand for its products. Part of this demand may be con-

sidered as a demand for the general product of the industry;

SChamberlin, op. cit., p. 81 ff.
6Tpid, p. 109
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but part must also be considered as a demand for the particular
way in which the firm has diversified its product. Therefore,
- product differeantiation must be considered, on the demand side,
as an addition ‘to welfare and not a reduction from it. If
pure and monopalistic competition are to be compared on the
basis of welfape, the gains from product heterogeneity in
monopolistic competition must be balanced against the loss
in efficiency due to higher costs., It is clear that pure
competition cannot be looked to in all cases as the ldeal 1if
it means changing_ an industry from monopolistic competition;
because "whenever there is a demand for diversity of products,
pure comﬁetition turns out to be not the ideal but a departure
from ite"!

The Small group €ase. Monopolistic competition has

already been discussed for situations where there is a large
group of firms comprising an industry, and easy entry. The
small group case will no# be considered. The difference
between the two 1s that in the large group case the individual
firm may act to maximize profits without taking into consider-
ation the effects of his action on other firmms in the industry,

and, therefore, need not expect any reaction to his profit-

maximization behaviour. The firm in the small group industry,

T8, H. Chamberlin, "Product Heterogeneity and Public Policy"
American Economic Review, Vol. XL, Papers and Proceedings, .
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on the other hand, must, if it is realistic, take into account
that its behaviour will affect the other firms in the industry,
and that, if affected adversely, they will retaliate. Thus,
if a firm seeking to increase profits lowers price, other firms,
strongly affected by the reduction in their sales, will lower
price as well to regain their former position. Sales may, then,
return to th§ir origingl distribution before the cut in price.
Thé firm that orizinally cut price to increase sales and profits
has not benefittd, because, after the other firms have followed
sult, it may be earning less revenue (assuming the industry
demand curve is inelastic at that point) and has, therefore,
weakened, rather than improved, its position. The individual
firm in the industry, foreseeing these results, will,
of course, refrain from such rash action and price will remain
high., Chamberlin thus provides perhaps the best sure defense
oligopolists can provide Tor high uniform prices in their
industry, without collusion. For collusion is unnecessary
the result. All that is required is that all the firms in the
industry recognize their interdependence.

Another realistic possibility suggested by Chamberlin
is that there is no determinate solution for the case of
oligopoly over a considerable range of price and output.
Although the individual firms recognize their interdependence,
they are not sure of each others! reactions and do not know
in which way any oY their attempts to increase their respectlve

shares of the market will be acted upon by their rivals.
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However, even in this case, the range of indeterminacy does not
begin, where there is product differentiation, until a level

above the perfectly competitive price and output.8

Selling Costs and the product as a ¥variable, Chamberlint's
stress on the importance of differentiation as comprising one |
of the most important elements of monopoly in monopolistie
competition very naturally led to greater stress being laid
on the product as an important variable. Selling costs are
also portrayed as playing an important role in the affairs of
the monopolistic competitor, Since the individual seller,
unlike his counterpart in pure competition, is faced with a
limited demand for his product, selling costs play an important
role in increasing hils demand and in preserving his present
share of the market from the incursions of other aggressive
sellers. Selling costs and product differentiation go hand
in hand., The former plays the role of accentuating in the
minds of the consumer the real or imagined difference between

products that essehtially serve the same functional purpose

and that would in the absence of advertising often be considered
as almost identical.?

Workable Competition

A reaction to honopolistic dompetition, The concept of

workable competition may best be viewed as growing out of a

8Chamberlin, The Theory of Monopolistic Competition, p.l00 to 106

9Tbid., Chapter VII
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reaction to the results of monopolistic competition theory.
Chamberlin, it has been seen, included two important variables
in his analysis that had previously not had much importance
attached to them. These were selling costs and the product,.
Je M. Clark19 in taking issue with the pessimistic results
(chronic excess capacity, high prices) of Chamberlin's analysis,
broadened and elaborated that analysis. Although noﬁing that
the "specific character of competition . . . depends on a
surpfisingly large number of conditions . . « that the number
of mathematically possible combinations runs into the hundreds
of thousands."™l ¢lark lists what he considers the ten most
important con&itioning factors., It will be noted that the
static analysis employed by Chambérlin, of necessity, does
not take many of them into account. They are as follows:

(1) The degree of differentiation of the product.

(2) Bumber of firms and their size distribution.

(3) Geographical distribution of producers and
consumers,

(L) Degree of current control of output.

(5) Character of market information.

(6) Channels of distribution.

(7) Short-run cost conditions.,

10upoyard a Concept of Workable Competition™, American
Economic Review, Vol, XXX, (June, 1940), p. 241-245

1l1pid., p. 243
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(8) Long-run cost conditions.
(9) Flexibility of expansion and contraction of
output, and
(10) Method of price making; supply-governed or
quoted price.
From the conditioning factors cited above, two broag

market classifications are derived. One includes many sellers

and the other conforms to oligopoly. The first classification
includes, in addition to many sellers,'standard products, lknown
price, and free entry. (Although conditions of entry are not
specifically mentioned in the ten con&itioning factors, it may
be taken to follow naturally from those mentioned.) This
classification is further sub-divided as to mobility. Where
there 1s perfect two-way moblllity of the factors of production,
average cost equals marginal cost and is covered by average
revenue., When the condition of mobility is removed and output
is currently controllable by the producer, fluctuating demand
may cause average price to fall below average cost so that 1t
is not covered over the long run. The same thing may occur
when output is not currently controllable, but with added
problems such as the "cobweb theorem".

The second bréad classification is divided into pure
oligopoly and "monopolistic competition". The conditions
of pure oligopsly include standard prodﬁcts, few producers,

and, generally, formally free entry; but no exit without loss.
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This classification is further sub-divided into two
cases:

(1) Price is supply-governed. The individual firms!
demand schedules are downward sloping, thougzh less steep thah
the industry’s.

(2) —Price is quoted and individual demand schedules
are downward sioping. Demand schedules may be calculable
due to spatial differentiation where prices are mill gquoted
and uniform, or the demand schedules may be indefinite due
to limited freight absorption.

Included in the conditions of ™monopolistic competition®
are differentisted product and sloping individual demand schedules.
Competition is seen as depending on the extent to which quality
differences may be duplicated. The "monopolistic competition"
category is divided’into the case of‘quoted prices and the much
rarer one of supply-governed prices.

Using the conditioning factors, the market classifications
derived from them, and the realities of economic life, such as
cyclical disturbances, Clark finds that "imperfect competition
may be too strong as well as too weak; aﬁd e « o Workable
competition needs to avoilid both extremes'il2 Examples are

offered demonstrating that actual competition is not as in-

effective and inefficlent as would be expected to follow from
the analysis of monopolistic and imperfect competition; average

cost and demand curves are not as steep as generally represented;

121p1d., p. 243
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businessmen's foresight causes them to try and forestall entry
by not exploiting their monopoly position to the extent that
short-run considerations would demand; substitutes are increas-
ingly made avallable through the advances of modern science;
some imperfection (uncertalnty) in knowledge causes price
competition which would not take place 1f all customers and
sellers were aware of all prices being charged; also, a few
firms selling a differentiated product, where interdependence
is recognized, will not automatically charge monopoly prices
because the individual firms are not willing to increase prices
for fear that their lead will not be followed. Monopolistic
elements are also seen as leading in some instances to healthier
industries. Price that only covers short-run marginal costs
is not always the most desirable because of fluctuatlons in
demand; some downward slope to the demand schedule, which will
allow the producer to cover long-run average cost, is preferable.
Also, complete standardization of the product where there are
a few firms leads to cut-throat competition, which may be
eliminated by differentiating the product,

As a deslirable standard. Different writers, depending

on the economic and political aims (they cannot always be
separated) they consider to be most important, have treated
the concept in different ways. Clark notes that a necessary

consideration of competition 1s the nature of the option
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actually open to the buyer. This idea has been readily accepted
by other writers. But, whereas 1n some cases, a considerable
number of buyers and sellers ls seen as important for this
end,l3 Adelman finds this unnecessary as long as the buyer has
a real choice and not just one between "Tweedledum and Tweedle-
dee".lu Absence of collusion and free éntry are also seen as
impértant conditions of workable com.petition.l5 In addition
to the conditions mentioned above, Corwin Edwards adds that
traders selling in a particular market must not be so sltuated
that they are not gulded by ordinary commercial incentives and
so powerfﬁl that they can coerce their rivals; also, there must
be easy access of traders on one side of the market to traders
on the other side, unless there are natural barriers, such as

16 Finally, there must be no preferential

ignorance or distance.
status for any traders because of political, legal, or commercial

alliances.l7

13 George J. Stigler, "Extent and Bases of Monopoly", American
Economic Review, Vole XXXII, Supplement (June, 19112), pe 2-3

1 M, A. Adelman, "Effective Competition and the Antitrust Laws",
Harvard Lew Review, Vol. LXI, (September, 19L8), p. 1295 _

15 1pid., pe 1303

16 mne effective working of the market will be affected whether
the barriers are natural or contrived. Presumably, Edwards

believes that the presence of the other conditions mentioned
will be sufficient to overcome natural barriers,

17 Maintaining Competition, (New Yorks McGraw-Hill Book Co.,
Igh-g)’ De 9 and 10 .
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Efforts to define workable competition have, basically,
taken two directions. One seeks to define it in terms of the
structural conditions of the industry, as discussed above, and
the second describes workable competition in tenmé of effects,
Adelman, not going much beyond the necessity of meaningful
choice for the customer, does not see any particular market
structure as necessary. However, competition in the workably
competitive industry is expected to take the form of "reductions
in price, improvements in quality, and a constant search for
cost reductions and innbvations."l8 Edwards, on the other
hand, 1s more concerned with priéately held power used to
exploit the weak, resist the adoption of new methods and re=-
strict output.l9 But going beyond pure economic considerations,
Edwards is concerned with keeping open the channels of
opportunity and preventing the excessive concentration of
wealth, and is afraid lest monopoly control lead to political
oligarchy.zo

Objective measurements, Baln would establish an

objective standard by which an industry may be judged workably

competitive. The method of testing he proposes would entail

180p. cit., p. 1303
190p. cit., pe 11
20 1bid., p. 9
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examination of the results which emerge from the market process
in terms of productive efficlency, the proportion of resources
devoted to sales promotion effort, the rewards to investment,
the utilization of opportunities to innovate, and the response
of price to ecyclical movements. However, lacking the tools of
measurement, Bain establishes the following signs by which an
oligopoly situation (the article is concernmed with workable
competition in oligopoly) may suggest unworkable competition:

a profit rate generally above or below the accepted rate of
return, "scale of many firms seriously outside the optimal
range", chronic excess capacity, selling costs above a designated
propoftion of total cost, and a consistent backwardness in cost
saving and quality improving changes. In all cases an objective
standard would be established by which industries would be
placed in specific categories, depending on the extent to which
they diverge from the desirable standards.21 Once acceptable
standards have been formulated, Bain;s criteria would lead to
greater objectivity. But it is to bé doubted that economists
could égree, for example, on how much is too much selling
outlay} and, of course, it would be most difficult to establish

4Just when cost reducing and product improving changes are too

slow in coming into being. However, it must be recognized that

2l joe S. Bain, "Workable Competition in 0ligopoly", American
Economic Review, Vol. XL, Papers and Proceedings, (May, 1950)
pP. 30-37 ‘
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Baln's suggestions are a step in the right direction in est-
ablishing a common basls by which different industries in the
economy may be compared.22

Workable competition is not one theory but many. As
seen above, some formulations are more precisely stated than
others, but insofar as the writers try to establish a causal
relationship between A and B they are theories. However,
methods of observation, even though based on long experience,
have not been precise enough to establish any of the formulations
on a generally accepted basis. In summing up his position on
workable competition, Adelman in effect, sums up the state of
theory as regards its investigation into the market structure
and performance of industry rather succinectly in the following:

"No more general statements seem possible. In fact,
the net fesult of the past twenty-five years of discussion
has been a deep appreciation by economists of the variety of
results met in actual situations, and the development of a

few tools helpful in understanding them. "23

22Bain, Barriers to New Competition, (Cambridge: Harvard
University Press, 1956), has already made an extremely
Important start in that direction with his research on the
relationship between the conditions of entry and profit
levels, degree of excess capacity and advertising expenditure.

230p. cit., p. 1304
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Countervailing Power

Starting with the premise that competition has on the
main declined as the "autonomous regulator of economic activity",
GalbraithZt suggests that a new "self-generating force" has
arisen to take its place. The new force is a direct result of
the existence of market power. Its existence in the hands of

a strong buyer or seller, it is held, is incentive for the

respective sellers and buyers on the opposite side of the
market to acquire power as well. The incentives are twofold:

(1) By acquiring power they are able to protect them-
selves from exploitation, and,

(2) They are able to share in the monopoly gains
accruing to the original possessor of market power.

The first aspect of the concept of countervailing
power is thus seen as the growth of power as a reaction to
power on the opposite side of the market. Two examples are

offered: The growth of labour unions and the large retailing

outlets. However, both examples have been challenged as lack-
ing in empirical validityzs, and in the absence of further
evidence by Galbraith, the first part of his thesis must be

taken as open to very serious doubts.

2 pmericean Capitalism: The Concept of Countervailing Power,
{Cambridge: The Riverside Press, 1952) Chapter IX

220 & Stigler, "The Economist Plays with Blocs", American
Economic Review, Vol. XLIV, Papers and Proceedings, (Mey,
i954), p. 11-13.
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The second aspect of countervalling power concerns the
effects of the exlstence of power groups on both sides of the
market. Galbralth claims that this situation tends to
approximate the results of competition. Unfortunately, no
analytical development is presented in support of this claim,.
The case appears to rest on his one example of large retailers
who use thelr barpaining power to force down the prices of
monopolistic sellers and then present their gains to the
consumer by way of lower prices. However, he has since admitted
that the retailers in favourable bargaining positions pass on
their gains only because of the competitions they are subjected
to from other retailers.26 Thus, countervalling power 1is seen
to be ineffective in reducing prices unless there 1s also
competition.

Galbraith's position on antitrust policy is in keeping
with his thesis of countervailing power. It 1s stated as
follows: "In the first place the mere possession of market
power is not a useful criterion for antitrust action. The
further and very practical question must be asked: Against
whom and for what purposes is the power being exercised? TUnless
this question is asked and the answer makes clear that the

public is the victim, the antitrust laws, by attacking counter-

26"Countervailing Power", American Economic Review, Vol. XLIV,
Papers and Proceedings, (May, De3
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vailing power, can as well enhance as reduce monopoly powers"2/
As stated, it 1s a very reasonable position. But 1is the advice
warranted? ‘A priori, it would seem that in most cases it 1is
not. Wheré strong bargaining power serves to give a firm an
advantage over competitors that will tend to place it in a
complete or near-complete monopoly position, it will not do
to allow that firm to exploit its position to the full. As
pointed out above, it is competition which causes the powerful
buyer to pass on the gainsg of its position to the consumer;
with competition destroyed, altrulsm or fear of antitrust
proceedings will have to be relled on to keep it in check.

However, it is not clear that exploitation of bargain-
ing power will always lead to monopoly. A strong case can
thus be made for not applying the law restricting bargaining
power in an indiscriminate manner. What emerges then, as
Galbraith's contribution, is an attack on an existing standard
rather than the establishment of a new one.

Creatlive Destructlon

The keynote of creative destruction is dynamic analysis

of a broad historical variety. This method of analysls glves

28

Schumpeter the advantage of being able to move where the

27American Capitallism: The Concept of Countervailing Power,pe 19

28gapitalism Socialism and Democracy, (3rd ed.; New York:
Harper & Brose, 1950), esp. Chapters VII and VIII
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more rigid formulatlions of static theory are unable to tread,

But part of what 1s gained through greater breadth is foregone
by way of precislion. These facts are mentioned because the
conclusions of the analysis cannot very well be separated
from the method. These conclusions may be briefly stated:

(1) Market power is in the long run in a state of
flux due to the bombardment of innovations which may not only
ameliorate that power, but destroy it entirely.

(2) The lnnovations which destroy existing positions
also create. They are the engines of capitallism, leading to
greater productivity and bettér products.

(3) It follows from the above propositions that a
climate condusive to innovation must be preserved.

The firm and the industry, Schumpeter feels, must
be viewed as being part of and existing in a system which is
a continuing process. The firm's l1life, no matter how secure
it may seem, 1s constantly in dénger; present and potential
rivals may at any time introduce a new product, or a much
cheaper way of producing an existing one which will destroy
"1%s profits, and, perhaps, its very existence. No firmm is
secure. Even the monopolist, who is traditionally seen as rest-
ing on his laurels while he goes about his business of exploit-
ing the consumer, is not immune.

The result of the constant threat of extinction ;s
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that every firm that can afford it establishes research
facilities. And it is the large firms, with the most to lose,
that strive hardest to preserve thelr positions by recourse
to market preserving and gaining, and cost reducing research.

A fafourable climate for innovation must be preserved.
A market structure that facilitates immovation, even though
it is highly concentrated, will lead to better results than
even a perfectly competitive oné. Innovation in a perfectly
compe titive market would have to devend on altruism, because
the individual entrepreneur would have no monetary reward to
gain as perfect knowledge and perfect mobility would ensure
that all his competitors immediately copied him. Therefore,
much of the concern expressed that there is too little
competition is unwarranted. Perhaps in the short run this
may be true, but even then the threat of new entrants may act
as a deterrent to what is generally considered to be monopoly
behaviour. But in the long run, a strong form of competition
from innovators is assured. Schumpeter likens the competition
within a given framework of industrial organization to that
of an attempt to force a door, and that resulting from the
important innovetion to a bombardment of that door. Thus,

" e o o 1t becomes a matter of comparative indifference whether

competition in the ordinary sense functions more or less

promptly; the powerful lever that in the long run expands output
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and brings down prices is in any case made of other stuff."??

However, even though believing that innovation is
a powerfﬁl polibeman and destroyer of monopoly power,
Schumpeter still sees some form of antlitrust as necessary.
The form 1is not specifigd, but a need for a more discriminatigg
kind of antitrust policy 1s expressed. But if there is no
clear evidence that a special size or type of firm is
responsible for innovations, what kind of genbral antitrust
policy is possible? And, also, not all research is of a
desirable nature. .Might it not be better to make sure that
research is in the hands of many rather than in the hands of
a few?3o

The difficulty in making innovation the foremost

criterion for antitrust policy, which is the gist of Schumpeter's

29Ibid., p. 85

30There does not appear to be any clear-cut answer as there is
a dearth of evidence given to conflicting interpretation.
For a good review of the material, see P. Hennipman, "Monopoly:
Impediment or Stimulus to Economic Progress?", in Chamberlin
(ed.), Monopoly and Competition and their Regulation, (New
Yorke MacﬁIEIan & CO., E§5E5. A rather sErIﬁIng example of
an industry under monopoly control striving to reduce the
efficiency of 1lts product rather than increase it, 1s offered
in Report of Commissioner, Combines Investigation Act, Canada
and International Cartels, (Ottawas King's Printer, 19457,
P. 23. Bfforts to reduce the life of battery lamps by one-
third are described.
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proposal, 1is that a rather unwieldy analysis, from the enforce-
ment point of view, is called for; " « . « since we are dealing
with a process whose every element talces considerable time in
revealing 1ts true features and ultimate effects, there is no
point in appraising the performance of that process ex visu
of a given point of time; we must judge its performance over
time, as it unfolds through decades or centuries.>* "That in
a nutshell is the problem. How far should the law enforcement

agencies or judiclary be willing to go in their analysis of

any particular firm or industry? The answer to this question
was not answered by Schumpeter, nor to date, by anyone else.

Summary and Conclusions

Reviewing the work discussed in this chapter, a few
very pertinent facts stand out:

(1) The\formulation of economic theories of general
applicability to actual situations in the area of market
structure and performance has not been an outstanding success.
The reason for this 1s the difficulty of the phenomena that
the economist deals with, changing social structures which
make first some facts more pertinent and then others, and
the emergence of still others that were not even considered

worthy of passing reference in the past.

3lschumpeter, Capitalism, Socialism and Democracy, Pe 83
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(2) The different conclusions arrived at are not due
to logical differences but rather to the breadth of analysis
employed, For instance, it might be said that Schumpeter views
the economy through a telescope, whereas Chamberlin employs
a microscope. Both methods are equally valid. What is danger-
ous is that the results of their analysis may be accepted with-
out also accepting its limitations. Because it is almost
impossible for one man to take everything into account, it
follows that where factors are neglected they may in some
instances assume sufficlent importance to make the results of
the analysis that neglected them inapplicable. A good example
of this is where Clark adds some factors neglected by Chamberlin
and arrives at different conclusions than he does. Thus, what
is stated'as a general proposition becomes somewhat less than
that; and the specific case must be examined in order to see
that other factors are not more important, thus giving different
results from those that might be expected from a priori
considerations.

Because of the diverse results to be expected in actual
situations, the overriding question becomes: Can any anti-
combines laws providing general coverage be formulated that will
not discriminate against economic efficiency, or will it become
necessary to examine each case in the light oft the economic

conditions surrounding 1t?



CHAPTER III

ANTI-COMBINES LEGISLATION: DEVELOPMENT,
CONTENTS AND ENFORCEMENT

The objectvof this chapter, as the title suggests, is
to review the legislation. As an attempt has been made to
cover, however briefly, the past and present enforcement
experience, there is some overlapping with the later chapters
where some aspects of enforcement are treated in detail. How-
ever, as the chapter is meant to be able to stand alone as
well as serving as a background to the later chapters, some
repitition is unavoidable.

Offences and Administration

Anti-combines legislation concerns itself with several
phases: It (a) prohibits certain acts, (b) provides the
machinery for discovery and investigation of offenders, and
(¢c) sets out punitive and corrective measures.

Offences. The anti-combines laws are to be found in

1 .nd the Criminal

two statutes: The Combines Investigation Act
Codez. The two statutes iIn conjunction with the interpretation

provided by the judiclary have established four offences,

1R. S. C. 1952, C. 314
2Stats. Can. 1953-5l, C. 51, ss.li11-412

29
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summarized as follows:

l. Combines: Firms in the same industry are prohibited
from undertaking joint action to unduly limit competition by
fixing prices, limiting production and distribution facilities,
or any other means3. Firms that enter into such unlawful
arrangements are known as combines or combinations. Most un-
lawful agreements concern price fixing, but efforts to exclude
new competitors and otﬁer restraints of competition may be
corollaries to the price-fixing agreement. The bulk of the
cases dealt with by the courts have concerned horizoﬁtal price-
fixing agreements., .

In their interpretation, the courts have found any
price-fixing agreement covering a wide area of the trade or
industry to be unlawful per se. The courts have consistently
refused to consider whether the effects of the agreement in

terms of prices, profits or technological development have been

3Criminal Code, ss.lll and Combines Investigation Act, ss.2.
The definition that was given is based on ss.lj11 of the Code
and the way it has been interpreted by the courts. The
definition of combines that is contained in ss.2, of the Act,
is somewhat different; agreements are held to be illegal only
when they are, or are likely to be, detrimental to the public.
But almost without exception, combines have been charged under
ss.ltll of the Code. Thus, its definition may be accepted for
most practical purposes. However, the matter does deserve
further attention and will be pursued in Chapter V.
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"reasonable™. The courts'! refusal to apply what has come to
be called "rule of reason"--that is, judgment of effects
rather than forms-~has been accepted by the Restrictive Trade
Practices Commission. It too, like the Commissioner of the
Combines Investigation Act before, has refused to be drawn
into a discussion of effects. All combines coming within the
definition supplled by the courts have been held by the
Commission to be operating to the detriment of the public,
There has been much controversial discussion on this aspect
of the enforcement based on the theories of workable competition
and creative destruction reviewed in Chapter II. The problem
of per se versus "rule of reason" will be considered in detail
in Chapter IV.

2e ‘Merger, trust and monopoly: The acquisition or
control of the business of another or the control of a
particular class or species of business in a particular area
or throughout Canada is unlawful when operating or 1s likely
to operate to the detriment of the publicu. This provision
has not been invoked to any extent, a thorough understanding
of exactly what is and what is not legal will not be attained

until a few more cases have been triedg.

uCombines Investigation Act, ss.2(a) (VI) and 2(e).
5See Chapter V for a detailed discussion.
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3. Resale price maintenance: Suppliess are forbidden
to coerce or induce anyone to establish a set or minimum price.
However, suppliers are not excluded from sebting a maximum re-
sale priceé. There have been no Interpretative problems in
connection with this section of the Act. The section provides
for the categorical prohibition of resale price maintenance
and it has been so interpreted and applied.

. Discriminatory and predatory pricing: A supplier
is prohibited from the practice of making price concessions to
a customer that he will not also make available to the
customer's competitors if they are willing to buy in like
quantitiés and qualities; nor may a supplier sell at lower
orices at one point in Canada than at another, or unreasonably
low anywhere, if the design or effect is a substantial lessen-
ing of competition or the destruction of a competitor7.

This section of the Criminal Code has never been applied
in a court action. Aslde from one report of a very minor nature,
there has been no enforcement effort. There is some indication
that the section may be activated (see Chapter IV), but this
may prove to be a premature judgment.

Disoovery and investigation. The body responsible for

the discovery and investigation of anti-combines offences is

6Combines Investigation Act, ss.3lL
Toriminal Code, ss.l12
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the office of the Director of Investigation and Research.
Almost all investizations result from the initiative of the
Director and his staff. However, there are two other ways in
which an investigation may be started. (1) Six resident
citizens may smbmit a complaint alleging a violation, and (2)
the Minister of Justice, responsible for the administration of
the Act, may order an investigations. In addition, numerous
informal complaints alleging viblations are received by the
Director each year; but most of them either do not deal with
offences falling under the Act or are mistaken in their
allegations. However, this is not to minimize the importance
of this procedure in detecting unlawful agreements and
practices; the public may be of considerable help, especially
in bringing to the attention of the Director uniform tendersg.

The Director has wide powers of investigation, which
are granted to him on an ex parte application to the Restrict-
ive Trade Practices Commission. (The functions of that body
are explained below.) The Director or his representatives may
search the premises of an alleged offender; examine, copy,
and seize documents-pertaining to his affairs, and order the

preparation of a written return of any information required.

8Combines Investigation Act, ss.7-8

9See Annual Report of the Commissioner of the Combines Invest-

igatIol Act Tor 1952 (Uttawa), D. 20
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Investigations, whether the result of a complaint or
upon the sole initiative of, the Director, go through several
stages. If it is believed that the Act is being contravened,

a preliminary inquiry is undertaken; this may result in the
discontinuation of the investigatlon or may stréngthen earlier
susplcions and lead to a formal investigation. In some in-
stances, the investigation may be dropped because the alleged
offences are discontinued. It is to be expected in such
occurences that the offences are of a minor nature.

If satisfied that no offence is being committed, the
Director may discontinue the investigation on his own authority,
or if evidence has been placed before the Restrictive Trade
Practices Commission, after obtaining the permissionbof the
Commission. If the Director feels that a violatlon has taken
place, he must submit a statement of evidence to the Commission
and to the partiés alleged to have committed the offence.t9s 11

It is the purpose of the Commission, a three man board,
to consider the statement of evidence submitted by the Director
and the arguments of the alleged offenders. The Comnission in
preparing its report is not directed to render judgment on the

guilt or innocence of the investigated parties, but rather to

10ce, 1. a. Skeoch, "The Combines Investigation Act: Its
Intent.” and Application", Canadian Journal of Economics
and Political Sciencse, Vol. XXII, (February, 1956), De 17,rr,

llAll the authority and responsibilities discussed under the

heading "Discovery and Investigation" are conferred by the
Combines .Investigation Act, ss.5-22
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determine the effect of whatever acts have taken place on the
public interest, and to make recommendationa as to remedies
that can be applied. The report is transmitted to the Minister
who must make it public within thirty days after its receipt,
unless the Commission expressly recommends that its publication
would not be in the public interest. The decision of whether
or not to prosecute rests with the Minister, which decislon

is generally taken on the advice of counsel retained to con-
sider the facts disclosed in the investigation and inquiry of
the Director and the Commission.

Through an amendment enacted in 1952, the Director is
authorized to investigate not only offences speciflied in the
Act, but any monopolistic situations or practices that may be
detrimental to the public interestla. Sevefal investigations
are in progress and reports should be forthcoming shortly and

one very important report concerning "loss-leader" selling

12Combines Investigation Act, ss.j2., In recommending the duty

of research, the MacQuarrie Committee (origin and purpose of
Committee explained below) stated: "Research in the field
of monopolistic situations and practices should become one
of the most important assignments of the investigation and
research agency. Information concernming this aspect of the
organization and the working of our economy is badly lackin§
in Canada'". Canada, Parliament, House of Commons, Report o
the Committee to Study Combines Legislation and Intergﬁ
Report on Resale Price Maintenance, (Ottawa: Queent's Printer,

1952), p.i3
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has already been made publiclB.

Punitive and corrective measures. All of the prohibited
acts are criminal and‘are punishable by imprisonment and/or a
fine to be set in the discretion of the courts. The courts, how-
ever, have refrained from imposing a jail sefitence at any time
and will likely continue to do so in the future, unless faced
with a case of exceptional circumstances. Notwlthstanding the
unlikely possibility of facing a jail term, it is to be expected
that a theoretically limitless fine would be a sufficient
deterrent to any would-be offenders.

In addition, there are other unpleasantries to be faced,
even befére the case reaches the courts., It is doubtful that
any firm appreclates investigators 'invading' its privacye.

There is also the matter of publicity=--a bone of contention.
It is claimed that the publication of the report militates
against fair trial and establishes a strong presumption of
guilt in the mind of the reader. However, the MacQuarrie
Committee held that the public and parliament had a right of
accéss to the views of an impartial and competent body, and,
furthermore, there was little danger of an unfair trial as
most cases were tried by a judge without a jurylh.

Corrective measures designed to provide positive rellef

13Ganada, Restrictive Trade Practices Commission, Report on an

Inquiry into Loss-Leader Selling, (Ottawa: Queen's Printer,
I9§E). See Chapter IV for a discussion of thls report.

1u0p. cite, DPe 35
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from restraints of trade are by their very nature punitive as
well. To supply relief, the Exchequer Court of Canada may
alter patent and trade mark pfotection and the Governor in
Council may lower or renove tariff protectionls. However,
none of these measures have been invoked tobany extent, simply
because they have not proved useful in the bulk of anti-comblnes
offences that have been brought to light; patents and trade
marks are generally not of any importance to a cbmbination,
and a reduction or removal of tariff protection may hamm
innocent suppliers who are not a party to the unlawful agree-
ment. But even in the event that all suppliers throughout
Canada are included in the agreement, tariff protection may
still not be reduced or removed. If the govermment 1is
committed to a policy of fostering domestic industry by pro-
viding tariff protection, it may feel that it is best To
attack monopolistic vnractices through other means--even though

16
they may be less effective .

15001:1.‘!)3’.nes Investigation Act, s88.29-30

16The existence of several conflicting policy aims necessitates

compromises in the degree that any of them may be achieved.
This is so, for example, in the fields of monetary and fiscal
policy, e.ge., full employment versus price stabilization.

Such a conflict as this ereates a curious situation in the
field of anti-combines enforcement. The government!s desire
to preserve full employment and foster domestic industry may
-mean that it will be more reluctant to reduce tariffs in cases
where the industry involved im monopolistic practices is a
large and important one.
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Included in the 1952 amendments to the Act were several
provisions designed to strengthen the power of the authorities
to effect corrective measures., The courts were glven the
authority to issue a restraining order which may be used to

dissolve illegal mergers énd mononolies; and prevent the
creation and recreation of‘combinesl7. To date, the section
has been used primarily to obtain orders against the recreation
of convicted bombineslS. However, there are signs that
increased activity against monopoly through merger may resultﬂ
The courts may also for a period of three years after

19

conviction investigate the affairs of the offenders™ .

History
1889-1910, Canada's pioneering legislation is generally

regarded as the reaction of a largely agrarian soclety to the

growing economic and political power of newly formed business

interestsgo.

171p1d, ss.31

187he constitutionality of the court issuing such orders was
tested by the Supreme Court in 1956 and found to be intra
vires of Parliament; Reported in Annual Report of the Director
of Investisation and Research, 1956, (Ottawa), 3L.

19Combines Investigation Act, ss. 33

20p, Gordon Blair, "Canada', Anti-Trust Laws, edited by
W. Friedman, (Toronto: The Carswell Co. Ltd., 1956), p. 7
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As has been the case with almost all legislation dealing with

combines, the first law was a result of a study made by a
special committee to investigate the question. A parliamentary
committee appointed in 1888 discovered a number of combines
operating with harmful effects.

The Act of 188921, amended in 1890 to remove difficulties
of interpretatidn, has survived the years and now exists as
Section l}11 of the Criminal Code. It has been part of the
Code since 1892, The Act may be deécribed as only moderately
successful; although it outlawed combinations, it did not
create any machinery for their discovery, and the normal
law enforcement authorities cannot be expected to handle the
complicated anti-combines investigation. However, there were
six prosecutions until 1910, four of which were successful.

In addition, the provisions of the Act were of importance in
8 number of civil cases.

In 1897, passage of the Customs Tariff Act introduced
through one of its sections, the measure of tariff reduction
as a means of mitigating the harmful effects of combinations.
The Governor in Council on suspecting the existence of a
combine could order an investligationby a judge. If a combine
harmful to the public interest was found to exist, the Governor

in Council could reduce the tariff protection afforded the

2lstats. Can., 52 Viete (1889), cl.ll
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1ndustry22.
1910-1919, To rectify the defect of the lack of speclal

machinery for discovery and investigation of combines, the
Combines Investigation Act of 191023 was passed. In addition,
the principle of using publicity as a deterrent to would-be
offenders was introduced.

A combine was defined in almost the same way as it was
in the Criminal Code, with the significant difference that
mergers, trusts or monopolies were also included in the
definition.

Any six persons could set in motion the wheels of an
inquiry upon proving its necessity to the satisfaction of a
judge. He could then issue an order to that effect. A three-
man board was then to be aprointed by the Minister of Labour.
One of the appointees was to be selected by the parties to the
alleged combine, one by the complalnants and the third, the
chairman, by the Minisgter if the opposing parties could not
agree,

The board was to be invested with all the powers
‘necessary to conduct an investigation. They were almost
identical with powers presently possessed by the Director of

Investigation and Research.

2236 Lloyd G. Reynolds, The Control of Competition in Canada,
(Cambridce, Mass.: Harvard University Press, 190,0), P. %3;_

233tats. Can. 9-10, Ed.VII, .9
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The board was to report its findings and recommenda-
tions to the Minister, who would publish them in the Canada
Gazette.

If a finding against the alleged offenders was made,
they were glven ten days to cease their unlawful activities,
failing this, they were liable %o a fine of up to one thousand
dollars a day for every day they continued to offend.

The new remedy of the removal of patent protection
was introduced in the Act, and the earlier provision of re-
duction or removal of tariff protection was carried forward.

Although the Act had moved in the right direction,
it was not successful; its clumsy machinery was used only
once. It had two basic wealmesses: (1) Private citizens
could not be expected to undergo the expense and bother nece-
ssary to start an investigation; (2) the dissolution of the
board upon completion of an investigation left no competent
body that was in constant touch with the day-to-day situation.

1919-1923, The Board of Commerce Actzgnd the Combines

and Fair Prices'Act25 were parliament's answer to the inflationary
conditions that followed the First Great War. They réplaced

the Combines Investigation Act of 191C. The Board of Commerce,

24910 Goos V, co 37
259-10 Geos V, c. L5
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a permanent three-man body, was set up under the Act bearing
the similar name to administer the Combines and Fair Prices
Act.

The Act outlawed combines--the definition was
essentially the same as in the Act of 1910--and prohibited
hoarding and profiteering.

The Board was given the necessary powers to discover
and investigate breaches of the Act. It was empowered to
determine when combinations were or were not acting in the
public interest and no prosecution under Section 198 (now
Section j11) could be instituted without its approval. It
could also pass judgment on margins of profit and act against
hoarding by ordering the distribution of stocks. To enforce
its rulings the Board would issue a cease and desist order;
non-compliance with the order was an indictable offence.

The Acts succeedsd in correcting the shortcomings of
the Combines Investigation Act of 1910 in that the Board was
permanent and could start investigations on its initlative.
It engaged in extensive activity and enjoyed a rather specta-
éular career26. However, its powers were found to be too wide.

In 1921 the Privy Council declared the Acts unconstitutionalZl,

20566 Reynolds, op. cite, p. 1h2-Lli, for an interesting dis-
cussion of the Board's short career,

2TIn re The Board of Commerce Act, 1919, (1922) I.A.C. 191
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It was ruled that it was outside parliament's power to grant
the Board the right of arbitrary decision in individual cases.-
Thus, the law lacked the generality of application that is
consldered necessary to safeguard the rights of individuals.

1923-1935. The Combines Investigation Act of 192320
is basically the same as the Act that stands today; 1t differs
only in that it has been strengthened through the years by
amendments,

A permanent Registrar was appointed to administer the
Act. Investigations could be started in the same way as at
present, but the Registrar, after conducting preliminary
inquiries, was to turn over formal investigation to a speclal
commissioner who was tobe appointed as required,

At the conclusion of the formmal investigation, a
report would be transmitted to the Minister. Publication of
the report was to be made within fifteen days from the time
of its receipt, unless the Commissioner recommended to the
contrary.

The‘offences as expressed in the Acts of 1910 and 1919
were carried forward, as were the clauses for reduction of
tariffs and removal of patént protection.

Offenders, if individuals, were subject to a maximum

283tats. Can. 1923, c.9
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fine of $10,000 and/or a maximum of two years imprisonment;
corporations were liable to a fine not exceeding $25,000.

With procedures for discovery and investigation of
combines simplified, the Act ushered in a period of energetic
enforcement. Sixteen formal investigations and numerous minor
inquiries were undertaken until 1935, But the depression which
introduced the '30s seemed to weaken the course of determined
enforcement thaé hﬁd been adoﬁ%ed; publication of four reports
was withheld and the publicatién of another was delayed for
three ysars.

1935-1945, The government'!s attitude to combines was

made clear in 1935, New legislation was passed and the Act of
1923 was amended. A new section prohibiting discriminatory and
unfair pricing, which is now Section'hlZ, was added to the
Criminal Code.,

The Dominion Trade and Industry Act29 transferred the
administration of the Combines Investigation Act from the
Minister of Labour to the Dominion Trade and Industry Com-
mission. The Commission consisted of the same three-man board
that constituted the existing Tariff Board. The powers conferred
on the Commission were extremely wide in view of the fact that

the regular duties of its three members were considerable. It

could initiate and conduct investigations; it had powers of

298tats. Cane 1935, c. 59
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report; and most important, it had full powers to decide whether
agreements were operating to the detriment of the public or
were merely preventing ¥chaotic® and 'demoralizing' price-
cutting. Agreements meéting the standards set by the Commission
could with its approval continue in force and no prosecution
under the Combines Investigation Act or the Criminal Code could
take place.

An amendment to the Combines Investigation Act held
that any documents seized by or submitted to the Commission
were not permissible as evidence in any prosecutlon that might
follows As has been pointed out3o,this gave offenders -
the opportunity of preventing any incriminating evidence
being brought against them during trial--they had only to
submit such evidence to the Commission.

The most important power of the Commission was de-
clared unconstitutional only a few months after the passage
of the Act. A newly elected government referred the question
of the constitutionality of the Act to the Supreme Court, which
body declared that Section 1lli of the Act, which conferred on
the Commission the authority to approve agreements restricting
competition, was beyond the vowers of parliament to enact31.

The decision of the Supreme Court is reminiscent of

3OReynolds, op. cit., p. 149

3lreference Re: Dominion Trade and Industry Commission Act,
(1936) S.C.R. 379
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the ruling made by the Privy Council regarding the Board of
Commerce and Combines and Falr Prices Acts. The decisions
point to the conclusion that any legislation seeking to govern
agreements, practices and situations which lessen competition
will have to provide for general application of prohibitions-—
the Acts of 1919 and 1935 shared the feature of providing for
arbitrary decision on a case by case basis.

In 1937, except for a few changes, the Combines Invest-
igation Act was restored to its former position. Administratiom
of the Act was again centralized in the hands of one man, His
title was changed from Registrar to Commissioner., Investigations
and the subsequent reporting were to be carried out by him, or,
when the burden of work so required, by a specially appointed
Commissioner.,

The Act was weakened, however, in two respects. The
Commissioner could not staft investigations on his own initia-
tive, and he had to obtain an order either from the judge of
a provincial Supreme Court, the Chalrman of the all-but-defunct
Dominion Trade and Industry Cormission, or from the Presidént
of the Exchequer Court of Canada before he could compel the
production of evidence in the course of an inquiry. Of the
two amendments, the withdrawal from the Commissioner of the

right to start investigations was by far the more serious. How-



L7

ever, three important investigations, leading to prosecution,
were made in the years before the start of the Second Great War.

| During the war, the Wartime Prices and Trade Board
assumed direct control over almost all civilian trades and
industries in Canada. The @Gommissioner was appointed En-
forcement Administrator of Board in December, 19u132. No
formal investigations were made during the war.

1945-1958, The post-war perlod has been marked by

strengthening legislation and vigorous enforcement. Amendments
passed in 1946, 1949, 1941 and 1952 served to facilitate enforce-
ment procedures; provided greater flexibility in the kinds and
degrees of punitive and corrective measures that could be
undertaken; and enlarged the number of restrictlive practices
condemned.,

The emendments passed in 196 were based on the

recommendations contained in the report on international cartels33

released in 1945. The study was undertaken on the request of
the Minister of Labour and was prepared under the general
direction of the Commissioner of the Combines Investigation Act
in consultation with two members of the Department of Externmal

Affairs. Purther assistance was provided by a number of

320anada, Annual Report of Commissioner for 1942 of Proceedings
under the Combines Investigation Act, (Ottawa), pe 3

33Canada, Combines Investigation Act, Report of Commissioner:
Canada and International Cartels, (Ottawa: King's Printer,l945)
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distinguished members of the legal and economic professionse.

The purpose of the study ﬁas to ascertain the effects
of internationsl combinations (cartels) on Canadian interests
in terms of import and export trade, employment and operations
of Canadian bﬁsiness enterprises; and in accordance with the
findings to make recommendations for legislative changes.
Recommendations for changes in legislation affecting domestic
trade combinations and other restrictive ﬁractices were also
to be included.

A number of cartel arrangements affecting Canadian
import and export trade and employment were described in the
report. It was found that in many instances the government's
ability to encourage import and export trade could be ‘
frustrated by private agreements. Detrimental effects in terms
of abuses of monopoly power and restrictlons on flexibility
and innovation were also noted. It was recommended that the
government fully suppvort United States proposals for an inter-
national agreement directed to control harmful cartels.

Of more immediate interest are the Report's references
to domestic combinations--they set the tone for the post-war
periods In this connection, the Report must be viewed in its
historical setting. In order to faclilitate govermment-business
co-operation, it had been necessary to allow and encouracge

inter~firmm alliance. Thus, the trade associations assumed
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an lmportant role. They were the line of communication be-
tween the government and the individual business enterprise.
The problem, then, as pointed out in the Report, was to make
sure that the inter-firm co-operation, fostered for reasons
of national defense, was not carried over into the post-war
period for unlawful purposes.

A programme of vigorous anti-combines enforcement was
proposed. It was recommended that the Commissioner be per-
mitted to begin investigations of restrictive practices on
his own initiative without walting for directives from the
Minister or the public. The recommendation was accepted and
subsequently embodied in the Act in 1946. Without this step,
it was doubtful whether the successful enforcement achievement
of the post-war period could have beeh realized.

In the same connection, the Report recommended that
necessary financiél approprigtions be made in order to provide
the Commissioner with an enlarged and trained staff. It is
pertinent to note that the staff of the Commission numbered
eight persons in 1945 as compared with forty-four in 19573h.

The Report also added some incisive comment on the
limitations of merger and monopol& provisions in particular
and on anti-combines policy in general. The difficulty in

dealing with monopoly, the Report pointed out, was that, in

3hCanada, Report of the Director of Investigation and Research

for the Year Ended March 31, 1957, (Ottawa: Queen's Printer,
1957), pe 33
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the absence of court authority to order dissolution, only
negative sanctions were avallable. Perhaps overawed by
constitutional difficulties, the Report did not recommend
dissolution as a remedy, but suggested that more attention
be directed towards abuses of tariff protection. It was also
proposed that the government's powers of taxation be employed
to discourage the monopolistic firms from not more fully
utilizing avallable capacity, which may be resorted to as a
means of maintaining prices. |

It was urged that, in general, the government place
greater feliance on positive measures and less on the negative
sanctions available under the Combines Investigation Act,.

A dew very similar to that later expressed by the
MacQuarrie Committee, although somewhat more strongly s tated,
is expressed in the following:35

Prosecution is not the only remedy for abuses of

monopoly, as past and present legislation indicates.

Parliament possesses powers in such matters as tariffs,

patents, trade marks, taxation, public regulation

and public ownership, wnich may be invoked To safe-

guard the public interest. Too often 1in the past

each field of legislation or control has been regarded

as separate from the others.
Finally, on the strength of the Report's recomendation, the

present Section 30, regarding abuses of patent and trade mark

protection, was included in the 1916 amendments.

35canada and International Cartels, p. 59
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Thus, summarizing, as far as leglslative changes are
concerned, the Report was responsible for the return to the
Commissioner of the authority to initiafe investigations and
the extension of restrictive practices falling under the ban
of the Act to abuses of trade mark and patent privileges.

In 1949 the Act was further amended after an important
court ruiing was made that, as a precedent, could have had the
effect of seriously lessenging the Crown's chances of obtain-
ing a conviction in conspiracy cases. It was ruled that in-
criminating documents seized on the premises of a company did
not necessarily implicate the company. It was first necessary
to prove that the documents were related to members of that
company responsible for policy decisions36. It was clear that
the cause of effective anti-combines enforcement was seriously
threatened,

The amendment to thg Act strengthened the Crown not
only when dealing with corpofations but also with individuals
and unincorporated enterprises. It declared that all documents
seized on the premises of the accused were admissible as
evidence against the accused, In this regard, two rebuttable
points were established: (1) Employees acting in connection

with the business of the employer do so with the full knowledge

36R. V. Ash-Temple Go. Ltd., et al (1949) O.R. 315. The
decision of the lower court was sustained in an appeal by
the Crown to the Ontario Court of Appeal--R.V.Ash-Temple
Co. Ltd., et al (1949) 93 C.C.C. 267
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and concurrence of the employer; (2) documents found on the
premises of the accused are not unknown to him37.

In June, 1950, the governmment appointed a committee
| to study’combines legislation, generally, and resale price
.maintenance, in particular., The Committee was directed to
study procedures followed in other countries, for use as
possible guides, and to recommend whatever legislative changes
were considered necessary.

Constituting the Comnittee were the Honoufable Mr. Justice
J. H. MacQuarrie of the Supreme Court of Nova Scotia, chairman
of the Committee; Dr. W. A. Mackintosh, Principal of Queen's
University; Professor Maurice Lamontagne, Director of the |
Department of Economics, Laval University; Mr. George F. Curtis,
Dean of the University of British Columbia Law School,

Following common usage, the Committee will be referred
to as the MacQuarrie Commlttee or as just the Committee.

In compliance with a governmeht request, the report
on resale price maintenace was submitted in an interim report,
October, 1951. This report is discussed in detail in the
following chaptef. Here, it will only be noted that the
Committee's recommendation that resale price maintenace be
prohibite& was accepted and embodied in the Act in 1951,

The complete report covering all aspects of combines

37combines Investigation Act, ss. L4l
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legislation was not submitted until March, 195238. A brief
review of the history of combines legislation is contained in
the first section of the report. Also included in this
section is an outline of American and United Kingdom'legis—
lation. A comparison of the Canadian, American and United
Kingdom approaches to the problem of restrictive practices
is also presented. |

The second section 1s entitled "Economic Background
to Monopbly Problems". It is somewhat less than that. Much
of the sweeping criticisﬁ directed against this paft of the
report is justified39. Certainly the Committee 1s to be taken
to task for a statement like the following: "Effective
competitive control requires the existence of'large numbers
of buyers and sellers so that no one exerts any observable
influence on the market but is in fact controlled by 1gwho,
This is, of course, a definition of pure competition; an
economic abstraction to be used as an aid in analysis but to

be encountered only on rare occasions in the markets of the

380anada, Parliament, House of Commons, Report of the Committee
to Study Combines Legislation and Interlim Report on Resale
Price Maintenance, (Ottawa: Queen's Printer, 1952)

393ee V. W. Bladen and S. Stykolt, "GCombines Policy and the
Public Interest: An Economist's Evaluation", Anti-Trust
Laws, edited by Friedmann (Toronto: The Carswell Co. Ltd.,

1956), pi 52 ffo
J'l'ORepo:c't of Committee to Study Combines Legislation, p. 21
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economy. Certainly effective or workable competition does not
require that individual buyers or sellers do not exert any
", . . observable influence on the market « . « "o

The picture of competitive reality offered by the
Committee is that static conceptual scheme of monopolistic
competition theory. In this connection, it has been observed
that " + . « the Committee seems to have swallowed Chamberlin
whole without noticing what they were eating"ul.

Although on the whole, the Committee's economic
analysis leaves something to be desired, in the long run, the
significance of the report depends on other things: namely,
its recommendations. The Committee's objective is explained
in the following:uz

Our recommendations are directed to the strength-

ening and improving of the procedures, organlzation

‘and’ remedies laid down in the Act rather then to

revolutionizing them. One of our main concerns

has also been to strengthen the dynamic and flexible

features of the procedures and of the organization

in order to facilitate the adaptation of our
monopoly poliey to the ever-changing character of
the problem that it is designed to solve.

As a result of the Committee'!s recormmendations, the

~following amendments were made:

1. The post of Commissioner of the Combines Investi-

ulBladen and Stykolt, op. cit., p. 63
2 .
L" at pe 29
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gation Act was discontinued and the functions of the Commissioner
were divided between the Director of Investigation and Research
and the Restrictive Trade Practices Commission. The Director:
was made responsiblé for conducting/investigations and the
Cormission for appraisal of the evidence and reporting.

2, The Director and the Commission were given authority
to investigate and evaluate 2ll types of restrictive practices
and situations and not just those prohibited by legislation.

3+ Authority was granted the courts to prohibit the
Commission, continuation or repetition of an offence; order
the dissolution of a merger or monopoly; investigate the
affairs of offenders for a period of three years after con-
viction.

. The ceiling on fines was removed and the amount
of all fines relating to the two relevant sections of the
Criminal Code and the Act were placed in the discretion of
the Court,

The full impact of the amendments cannot as yet be
appraised. However, some anticipated effects may be noted.

First, the division of functions between the Director
and the Restrictive Trade Practices Commission has probably
resulted in more investigations.

Second, more information about Canadian business
practices will be obtained. In this direction, the report on

"loss-leader" selling has been a very promising beginning.
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Third, court orders prohibiting the continuation or
repetition of offences may have a strong impact on collusive
relationships. This is especially important in regard to
major industries. In the last analysis, the importance of
this amendment will depend on the number and importance of
collusive arrangements the Director can uncover. Once facing
a court order prohibiting the repetition of an offence, it
will be the foolhardy firm indeed that defies the court.

Fourth, the activation of the merger and monopoly
provision of the Act has already taken place. However,
whether this development takes root or not depends to a
large extent on whether the court's authority to order
dissolution is declared constitutional. To date, this has
not been tested.

Fifth, the lifting of the ceiling on fines can be
expected to have a strong deterrent effect on would-be
offenders. The $10,000 limit under Section 498 (now Section
4111) and the $25,000 limit under the Act could hardly be taken
as a sufficient deterrent for the large firm. As statéd by
one judge: "The expression has been used by some of the
judges that even the maximum fine under this statute (4,98),

as it dtood before amendment, was no more than a license fee,

and a very moderate license reenlt3,

u3R. V. Dominion Steel and Coal Corporation, Ltd. et al.
Supreme Court of Ontario--reasons for judgment of Mr. Justice
Jadson at Toronto on April 27, 1956
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Aside from the amendmenﬁs that have been discussed,
several other recommendations submitted by the MacQuarrie
Committee are worthy of note. However, as their discussion
involves, for the most part, new and controversial material,
they will be considered in a separate section.

In summarg the post-war period has been marked by
vigorous‘enforcement and strengthening legislation. In all,

a total of thirty-three reports were written. While under

the administration of the Commissioner of the Combines
Investigation Act, twelve reports were written; there were
éight prosecutions, seven successful. In the space of slightly
more than five years, the Director and the Restrictive Trade
Practices Commission combined on twenty-one full investigations:
five concerned resale price maintenace; one, price discrimina-
tion; three, mergers; eleven, combines; and one was a speclal
report on "loss-leader" selling.

Summary and Conclusioné

(1) Important factors to be taken into account when
considering Canadian anti-combines experience are the
constitutional limitations which stand in the way of a case=-
by-case appraisal\not based on a general coverage and pro-
hibition of offences. That is to day, a law, whethef defined
in terms of forms or effects, must not be aimed in the
direction of regulation. And, especially, it must not place
in the hands of a pseudo-judicial body the power of absolving
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offenders from actions falling under a general prohibition.

(2) However, these are notvserious limitations, even
when viewed intthe light of‘the conflicting opinion among
economists reviewed in ChapteryII. Parliament is still free
to pass laws which do not categorically prohibit certain acts
but only those acts which lead to undesirable effects. The
prohibition of resale price maintenance is an example of
Parliament!s refusal to utilize this power. It obviously
felt that fhe maintenance of resale prices was likely to
lead in almost all cases to undesirable effects. There was
then no reason to look beyond the act to the effect. Section
411 of the Criminal Code would appear to be an example of

Parliament!s willingness to utilize its power to look beyond
actions to effects. The courts, however, defined the offence
so that 1t was not necessary to examine ény effects beyond the
limitation of competition. Section two of the Act, which de~
fined both combines and mergers and monopolies, would already
seem to look to the results of the actions rather than only

to the actions. Bubt the courts have not examined a sufficient

number of cases so that a clear indication of the way in which
they will define "to the detriment or against the interest of
the public" is not available.

Frém the point of view of enforcement, it is preferable

that there should be no doubt as regards what constitutes an
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offence. Such clarity is present when certain activities are
categorically prohibited without any reference to the result-
ing effectss But in the light of the theories reviewed in
Chapter III, it is pertinent to ask whether it is possible to
construct any categorical prohibitions which do not in their
enforcement lead to a few or many instances where it would
have been preferable to allow the prohibited acts to continue.
In short, an It be stated with confidence that certain
éctivities will always, or almost so, lead to undesirable
results? Chm.ddﬁ be that monopolistic and restrictive act-
ivities are likely to result in increases in efficiency and
in the competitive climate which ensures that the gainé in
efficiency are not withheld from the consumers for too long?
Or it may be, as has been suggested, that some reduction in
competition is necessary in order to have the innovational
achievements which ultimately lead to benefits for the conaumer.

(3) It is to be noted that the Restrictive Trade Practices
Commission is free (this freedom has been put to limited use)
to appraise restrictive practices in the light of any theory
or theories it considers avpplicable. But, of course, the
Commission cannot absolve varties from the legal consequences

which follow from their actions; it may only present its

findings and recommendations.
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(L) There is clearly a tendency in the direction of
vigorous enforcement. In the light of the difficulties and
possibilities mentioned above, the question is: Is it a
wlse policy of enforcement that is being pursued?

The following chapters represent an attempt to answer

that question.



CHAPTER IV
RESALE PRICE MAINTENANCE AND UNFAIR PRICING

Resale Price Maintenance Prohibited

Unlike the other areas of anti-combines enforcement,
the prohibition of resale price maintenance does not begin
before the start of the period under review. Thus, even
though keeping within the stated limlts of the thesis, a
complete (or so it is hoped) record of this important area
of anti-combines enforcement will be presented, including
the background to the legislation and coverage of the re-
vorts and cases.

Resale price maintenance is forbidden in Section 3l
of the Combines Investigation Act as follows:

1{2) No dealer shall directly or indirectly
by agreement, threat, promise or any other
means whatsoever, require or induce or
attempt to require or induce any other person
to resell an article or commodity

(&) at a price specified by the dealer
or established by agreement,

(b) at a price not less than a minimum
price specified by the dealer or est-
ablished by agreement,

(¢) at a markup or discount specified
by the dealer or established by agreement,

(d) at a markup not less than a minimum
markup specified by the dealer or established
by agreement, or

(e at a discount not greater than a
maximum discount specified by the dealer or
established by agreement, whether such mark-
up or discount or minimum markup or maximum
discount is expressed as a percentage or
otherwise.

61
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(3) No dealer shall refuse to sell or
stpply an article or commodity to any other
person for the reason that such other person

(a) has refused to resell or to offer
for resale the article or commodity

(1) at a price specified by the deal-
er or estaeblished by agreement,

(11) at a price not less than a minimum
price specified by the dealer or established
by agreement,

(1iii)at a markup or discount specified
by the desaler or established by agreement,

(iv) at a markup not less than a min-
imum markup specified by the dealer or est-
ablished by agreement, or

(v) at a discount not greater than a
maximum discount specified by the dealer or
established by agreement; or

(b) has resold or offered to resell the
article or commodity

(1) at a price less than a price or
minimum price specified by the dealer or
established by agreement,

(11) at a markup less than a markup
or minimum markup specified by the dealer or
established by agreement, or

(iii)at a discount greater than a dis-
count or maximum discount specified. by the
dealer or established by agreement.l

As may be noted, the language used to prohibit resale
price maintenance is clear and unequivocal in its import. In
this respect, it is unlike the sections of the Code and the
Act prohibiting combines, discriminatory pricing and mergers
and monopollies. The difference is that these offences are de~
fined in terms of acts leading to certain effects, the effects
lending definition to the acts, whereas the section on resale

price maintenance refers only to acts. In other words, the

loombines Investigation Act, R.S.C. 1952, C. 31l
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section on mergers, for example, says: jyou can not merge if
it 1s going to be detrimental to the public; on the other hand,
the section on resale price maintenance says: you can not
induce or coerce anyone to set a resale price on your product.

Such clarity of meaning has diminished the importance
of the role of the courts. They have not been required to
step into the field of economic analysis in order to answer
questions of guilt or innocence as they were required to do
in cases of combines and mergers. That the courts have est-
ablished per se rules for the judgment of com.bines2 and may
do so for mergers and monopolies does not change the fact
that they were left to their own devices. Of course, the
courts are still called on to interpret the extent to which
a dealer may govin Influencing its customers! decisions re-
garding the price they should charge, but this is an entirely
different matter.

One other important effect stemming from the explicit
wording of Section 34 is worthy of mention; .especially since
it is a fairly recent enactment. The Direction and the
Commission have been enabled to quickly enforce the desires of
Parliament without any delay. And, of course, the businessmen,

considering the clarity of the section, have been in no position

2366 Chapter V



6L
to claim that they have misunderstood or have been unable to
understand what was expected of them.

Events Leading to Prohibition of Resale Price Maintenance

Resale price maintenance has long been used as a mono-
polistic device. The horizontal restrictive agreement often
included provisions for maintaining uniform resale prices at
the next distributive stageB. There would seem to be strong
motive for firms involved in horizontal price fixing agreements
to desire to control the price at which their product is re-
sold, If uniform prices are not maintained, the dealers may
inadvertantly give one or several of the producers an advantage
by charging less for their products. The horizontal agreement
could hardly be expected to survive under those circumstances.
Also, if the distributors are satisfied with the margin of
profit allowed under the resale price maintenance plan, they
are less likely to apply nressure on the various producers for
better terms. Absence of such pressure is less likely to cause
the mambers of the agreement to make secret concesslions to the

dealers in order to have them "push" theilr product.

3For examples see: Canada, Combines Investigation Act, Reports
of Commissioner: Optical Goods gl9u8), pe 78 ffe; Bread~Bak{ﬁg
Industry i1n Western Canada (1948), pe. 80 ff.; Matches (19L9)

p. 80 ff, Restrictive Trade Practices Commission Report
Concerning an Alleged Combines in the Manufacture, Distribution

and Sale of Wire Fencing 1ln Canada, (Ottawa: Queen's Printer,
IG5, De (9 Ife :
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Although resale price maintenance has long been
recognized as a restrictive device, it is only recently that
serious attention has’been drawn to the practice as distinct
from its relationship with other restrictive devices. In
1949, the Royal Commission appointed to study the rise in
prices in the post-war perliod concluded that, on the basis
of the examples it had examined, the advantages of resale
price maintenance to the buying public were greatly exceeded
by the disadvantagesu. As the Commiésion had made note of
resale price maintenance only as part of its general study
of price levels, the significance of its conclusion stems
not from the analysis from which it followed but from the
further investigation in which it resulted.

The Interim Report of the MacQuarrie Committees’
substantiated the finding of the Royal Commissione. The study
of the matter made by the Committee was, of course, more ex-

haustive. Many briefs were received, presenting arguments for

uCanada, Report of the Royal Commission on Prices, Vol. I,
(Ottawa: King's Prinfer, 19L9), p. 20

5Cana"‘da, Parliament, House of Commons, Report of the Committee
to Study Combines Legislation and Interim Report on Resale
Price Maintenance, {(Ottawa: Queen's Printer, 1952). The
Interim Report was submitted in October, 1951.

6All of the following is taken from the Interim Report, which
is included as p. 55-72 in the citation immediately above.
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and against the continuance of the practice. Manufacturers!?
and distributors! associations pgasoned in terms of its
benefits and conéumer groups opposed it as detrimental to
their interests.

The Committee conclﬁded that, according to the standards
of economic efficlency and the facilitation of competition,
resale prieymaintenance &és undésirable. It recommended that
manufacturers or other su?é%igrs be prohibited from influenc-
ing the resale price of their products, with the exceptions,
howevef, that they continue to be free to lissue price lists
and to set and enforce maximum resale prices.

It is noteworthy that the dual standards of competition
and effiéiency were used in considering the merits and demerits
of resale price maintenance. -It is especially so in the light
of the strong tradition of considering combinations only in
terms of thelr effect on competition.

The submissions made onbehalf of and against the
continued legalization of resale price maintenance and the
Committee's conclusions on the guestion will be discussed
from the point of view of the effects of the continuance or
discontinuance of the practice on the manufacturer, distributor
and consumer.,

Effects at the manufacturing level. In favour of re-

sale price maintenance, it was argued that the practice did
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not check competition among manufacturers as freedom of pricing
and the introduction of competing products was not restricted.
However, the critics of resale »rice maintenance, and the
Committee, took the view that price agreements among manu-
facturers was facilitated and, further, were sometimes im-
rossible with the existence of vrice competition at the
retail level.

It was urged by the proponents of resale price main-
tenance that price-cutting at the retail level resulted in
detrimental effects to the manufacturers of branded articles,
especially when retailers employed the articles as "loss-
leaders™. It was argued that uniformity of price throughout
the couﬁtry created a feeling of goodwill and confidence in
the consumer, which was destroyed by price variations, leading
the consumer to belleve that the quality of the article has
deteriorated. The use of their products for "loss-leaders',
it was pointed out, made it difficult for the manufacturer
to retain the necessary channels of distribution, as dealers
were reluctant to handle or at any rate, to exert much sales
effort on articles on which only a small profit could be
earned. The Committee agreed with this view--to a point.

It felt that only the extreme form of price-cutting--"loss-
leader" selling, was likely to harm the manufacturer. The

Committee defined the "loss-leader" device as a monopolistic
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practice, referring to it as ", . . an aggressive weapon
designed to attract customers>for a whole range of goods by
a particular type of selective and excessive price-cutting.
Usually a well-known brand is used as 'loss~leader! and 1t
is sold at g price which has no directvrelation to”cost and
may even result in a net loss"7. However, in view of the
Strong consumer demand at the time of the report--which made
the use of "loss-leaders" unnecessary--and the shortage of
time available to study the matter carefully, the Committee
did not feel that it could make any specific recommendations
other than to request that a thorough study be made.

The position of the retailer., The prevention of econ-

omic concentration, vertical integration and the use of mono-
poly power were all claimed as resulting from resale price
maintenance. It was argued that the department and chain
stores, by empioying selective and overall price-cutting,
could drive the small independent retailer out of business.:
The removal of resale price maintenance, it was claimed, would
force manufacturers to extend their operations to retail
selling in order to maintain satisfactory channels of dis-
tribution and retain the good will and confidence of the

consumer. Also, resale price maintenance, because it involved

TInterin Report, p. 70
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a specific, set price, rather tﬁan merely é minimum one,
prevented the exploitation of the consumer in periods of
deficient supply and in isolated communities where there are
few retail outlets. PFurther, the use by the "chains" and
other establishments of "loss-leader" articles requiring
speclal knowledge and maintenance--e;g. electrical appliances-=
would cause the eventual disappearance of the specialized
dealer; and since a high standard of service as well as low
prices is desirable, the consumer will ultimately suffer
detrimental effects.

The arguments of the critics of resale price main-
tenance won general approval from the Committee. However,
the Committee will be specifically mentioned in all cases
where it holds an independent view or has not passed opinion.

Quite arbitrarily, and purely as a matter of choosing a
starting point, the topics dealt with by the supporters of

resale price maintenance will be mentioned first. One result

of resale price maintenance, it was stated, was an increase
in vertical integration. Retailers, it was claimed, in an

attempt to retain freedom of action, have moved into the manue

facturing field. In answer to the claim that resale price

maintenance protects the consumer from monopolistic competition,
the Committee pointed out that this protection would be retained
if the manufacturer was permltted to set and enforce maximum

resale prices. The Committee agreed that concentration in the
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retail field was reduced and that the specialized dealer was
afforded a measure of protection, but it pointed out that the
protection given the small retaller should not be exaggerated:
the large distributors were still free to cut prices on the
article not affected by vertical agreement while still enjoy-
ing the generous margins available on those articles that were
price-maintained.,

The most Important features and effects of resale price
maintenance are to be noted. First, price competitlion among
retailers is eliminated. What could never be accomplished by
horizontal agreement-=-not in the large centers at any rate--
is made effective by vertical agreement. Second, competition
is transferred from price to service, with corresponding inecreases
in the retailers' costs. Thus, the retailers! profits may be
no moré than in the absence of resale price méintenance. Third,
the resale price is arbitrary, set not by the one best able to
judge--the individual retailer--but by one far removed from the
scene--the manufacturer. The price thus set is too high,
being the same for the inefficient as well as the efficient
dealer. As a result, the number of retail entrants, attracted
by the high, guaranteed margins, are more than necessary for
efficient operations. In other words, there is excess capacity.

Effects on the consumer, the economy, and general

conclusions. The Committee, critics, and supporters of resale
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price malntenance all agreed that the practice resulted in
stable prices. But whereas those supporting resale price
maintenance saw stable prices as a virtue--taking only a limlted,
short-run view--the opposite concluslon was reached by the
other parties. The Committee concluded, although the factual
evidence available was limited, that prices under resale
price maintenance were on the average higher. In this
connection, it was pointed out by the Committee and the
opponents of resale price maintenance that ingsofar (the critics
of resale price maintenance were somewhat more emphatic) as
rigid, high prices transferred necessary adjustments to prod-~
uction and employment, resale price maintenance was detrimental
to the general welfare,

It 1s fairly clear how the consumer is affected by re-
sale priée maintenance. It was emphasized once again by both
the Committee and the opponents of the practice, that the

_consumer is forced to pay a higher price and accept services
(the result of competition being channeled in that direction)
which may or may not be wanted. In other words, the consumer
has no real choice, (one of the requirements for workable
competition).

The Committee's presentation leaves something to be
desired. The foremosﬁ fault of the report is that analysis

is sacrificed to brevity. After spending eight pages presenting
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the view contained in the submissions made for and against
resale price malntenance, the Committee devotes half as many
To a presentation of its own conclusions. The report is well
W£i§%en; what is said is stated succinetly, but not enough
is saide. There 1s almost no analysls whatever of marketing
and retail distribution--something which can rightfully be
expected in a report on resale price maintenance.

The Committee depended (or at least it would seem so
from the report) on the foliowing sources for information:
written and verbal submissions, the White Paper on resale
price maintenance in England, Federal Trade Commission
revorts and a number of books on restrictive practices.

The absence of baslic research--although the Commlittee
is not expected to have performed this research, and cer-
tainly not in the time allotted, a little more than a year,=--
is evident from the report. The Committee's statement on
"loss-leader” selling is somewhat uninformed and appears to
mirror the view held by some business groups.

The Report on "Loss-Leader" Selling.

As eariy as November, 1952, in answer to the
recommendation that a study of "loss-leader" selling wasih

order, the Director of Investigation and Research set about
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the task of gathering information. As 1is the practice, the
Director and his staff performed the research function, and
the task of evaluation was reserved for the Restrictlve Trade
Practices Commission. From all appearances, the final re-

8

port~ is the result of very painstaking efforts. Much of

the result of the Director's research is compiled in what
has come to be called the "Green Book". The report of the
Commission was set out in a separate volumeg.

The Director made use of three sources of information:
Answers to questionnaires and to a general request for inform-
ation, data gathered by his staff concerning actual Canadian
conditions, and published material., In all, the Director's
request for information was met by 112 replies, 107 from
Canadian sources. Supplementing the information gathered by
the Director, the Commission examined 13li witnesses at hear-
ings in seven major centers, including Montreal and points west.

It should be mentioned that the Commission had the
benefit of some Very expert opinions on marketing. Appearing
at the inquiry at the express invitation of the Commission

were Ewald T. Grether, Professor of Economics and Dean of

School of Business Administration, University of California

8Canada, Restrictive Trade Practices Commission, Material
Collected by Director of Investigatlon and Research in
Connectlon with an Inqulry Into %oss—Leader‘Selling, (Ottawa:
Queen's Printer, 195l.)

9Canadé, Restrictive Trade Practices Commission, Report on an
Inquiry into Loss-Leader Selling, (Ottawa: Queen's Printer,1955)
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and Vernon A. Mund, Professor of Economics, University of
Washington. There can be no doubt that much of the excellent
analysis displayed by the Commisgsion is due to Grether and
Mund's contributions, in all, 176 pages of testimony. Nothing
by wéy of detraction from the Commission'!s achievement is
intended by these remarks. On the contréry, the Cormilssion
is to be commended for itsvsound judgment in seeking expert
helpe

The most significant factor brought to light in the
course of the inquiry was the diversity of opinion concerning
the meaning of "loss-leader" selling. This is significant in
two respects: (1) The difficulty of formulating and enforcing
any legislation that would not be harmful as well as beneficlal

was made apparent; (2) valuable insight into the businessmant's

habits of thought regarding price competition was gained.

Definition. It may be taken as generally agreed that

"loss-leader" selling involves selective price-cutting from a
wide assembly. Anything like unanimity of opinion may be
taken to stop at this point. The Commisslon found that the

various definitions submitted could be conveniently divided
into those that stressed the purpose of the price-cuts and
those that placed importance on their extent.

The imputed motives covered a wide range, including

efforts to: (1) Create in the consumer's mind an impression
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that all goods in the assembly are equally good bargains;
(2) draw customers to the establishment for the éurpose of
bringing other goods to their attention; (3) destroy a comp-
etitor. The first two purposes attributed to the use of "loss-

leaders" are very similar and may be regarded as a form of
advertising. In noting this, the Commission commented:10

"Whether the use of a loss-leader in this sense is less de-
sirable than advertising or other forms of sales promotion
is a question that immediately comes to mind", The difficulty
with definitions based primarily on motive, the Commission
further pointed out, was that a subjective, arbitrary standard
of judgment was required in order to make the definitions
meaningful., In other words, how 1s one to differentiate be-
tween aggressive competition and practices designed fo destroy
a competitor?

The definitions emphasizing the extent of the price~-

cuts had limits as wide as those stressing purpose. The
suggested prices selling below which the use of "loss-leaders®"

could be claimed"., . . ranged through the entire gamut from
the manufacturer;s suggested retail price to the lower of

invoice or replacement cost"ll. Included in the middle range

of definitions were standards of average markup in an est-

ablishment and the average cost of doing business in the trade.

101bid, p. 8
1l1pid, p. 11
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All of the definitions, exgept one, could only acquire
precise meaning if an arbitrary standard was invoked. But in
an establishment with a wlde assembly of goods, what is the
proper average markup? Differences in value (consider interest
charges), costs of phyéical handling and storage (determined
by bulk, weight and necessary packaging), rates of turnover,
advertising and sales effort all must be considered; all
pointing to the non-uniformity in the costs of handling the
various articles of retall trade. To require that the same
markup over involce cost be applied is to ignore these cost
differences.

Because of variations in the cost of doing business
among different establishments due to location, differentials
in rent, efficiency and staff, the Commission objected to the
suggestion that a minimum markup extending throughout the
trade for any article be applied.

The Commission c oncluded that most of the definitions
were concerned with price competition rather than "loss-leader"

sellinge The latter term was taken to mean the sale of an

article at a loss for the purpose of drawing customers to the

establishment in the hope of increasgsing the sale of other

merchandise. Thus, goods sold at a loss, but for motlves

other than the one noted above, are not "loss-leaders": a
loss is involved, but not a leader. Ruled out as "loss-

leadering®™ are end-of-gseason clearances, dispoition of broken
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lines, sales of overstocked goods, sales to raise money to meet
urgent cash requirements and similar cases. However, the baslc
difficulties of determining motives and what constitutes
selling=ét a loss is not solved. As regards the latter, the
Commission appeared to accept the opinion of Dean Grether and
others that only sales at less than net purchase cost could be
unequivocally recognized as selling at a losse.

Since the information gathered by the Director and
supplemented and evaluated by the Commission wasldictated by
popular conceptions of "loss-leadering", the area of competitive
practices and the range:of price=-cuts studied was necessarily
wide. Questions to be answered were: What products were
involved? Which industries were affected (e.g. food vs,.
hardware)? Where? To what extent? With what effects on the
public inﬁerest? What remedies were to be devised?

it must be kept in mind that the answers to the questions

raised refer to price competlition and not in any way necessarily
to "loss-leadering"--sales below net purchase cost for the
purﬁose of increasing overall sales volume,

Price competition of a sufficiently serious nature to
invoke complaint was found to exist largely in Toronto,'to a
lesser degree in Montreal and Vancouver, and with sporadic
occurences 1ln other centers west of the Maritime Provinces.

The commodities principally involved were electrical appliances--
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the most important--cigarettes and bread,
The competition in bread and cigarettes both involved
chain stores. A substantial differential, exlisting for a
number of years, between the bread prices charged by chain
stores and other outlets,was uncovered. However, no evidence
was submitted to show that a loss was incurred on sales at

the lower prices. Sporadic price-cutting and the advertising
of store openings with glveaway programs were also found to
exist. The Commission, it will be recalled, did not find
this form of advertlising any more objectionable than other
varieties.,

In 1952, the tobacco companies, led by Imperial

Tobacco,vextended to six large food chains, the privilege of

buying at wholesale prices. The chains lowered the prices
of cigarettes accordingly; thus creating difficulties for the
tobacco jobbers and retail outlets handling cigarettes.

The chains were not selling at a loss. On the contrary,
on the basis of comparative bulk the profit derived from

cigarette sales was higher than on the average grocery
package. The matter is, of course, more complex. But from

all the available evidence, andr-all questions of leader

benefits aside, it did not appear that the lower cigarette

prices charged by the chains were in any way unprofitable.
However, there was no doubt that the jobbers and their

customers were facing difficulties. The increased volume of
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chain sales had affected other retall cigarette sales adversely,
in turn lowering jobber sales. The Commission concluded that,
in view of the freely competitive nature of the economy, the
jobbers had to expect such changes as had occurred and would
have to cope with them as best they could. It was pointed out
that the pressures on the tobacco jobbers were similar to
those faced at an earlier time by wholesale grocers, caused
by the rapid developments in the "cash and carry" method of
retail distributione. |

As was common to other cases, what had been taken for
"loss-leéder" selling was in fact due to the price-cutting
establishment's ability to buy at superior terms. But was
it possible fér the other establishments not so benefitted to
duplicate these terms? Efforts by other retailers on a co-
operative basis to achieve more favourable prices had met
with failure. In answer to objections raised by the re-

presentative of the principal cigarette manufacturer, the-

Commlssion had this to say:12

We do not think that possible beneficial develop=-
ments should be held up completely for these
reasons, and we think that, in the circumstances
it might be desirable for the manufacturers to
allow experiments in this direction to be carried
out, even at the risk of possible failure, al-
though there should be safeguards to a reasonable
extent against such an outcome. We believe

that 1t is the function of business management

to accept the responsibility of drawing the line,
and it becomes the more necessary to accept this
responsibility when the sources of supply are
few, as is the case with cigarettes.,

121p14, p. 218
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As mentioned, the most important articles affected by
price-cutting were electrical annliances. Very few ingtances
of sale below net purchase cost were discovered: Out of fifty
stores that reported, forty-four independenﬁly owned and six
branch units, only five of the independents had sold at less
than net purchase cost; and only eight of the large number of
appliances handled had been so sold, As well as generally not
being sold at a loss, it did not seem that most of the price-
cutting on appliances was due to their being used as leaders.,

It was found that a number of factors conduclve to
competitive pricing were operating, many of them applying to
developments 1in the electrical—appliance fields One set of
factors related to changes in the pattern of distribution and
a second set was concerned with post-war developments.

Changes in the pattern of distribution were fbund to
be due to: (1) The increased role played by the manufacturer
in vromotional work; (2) the increased emphasis on rapid turng
over and volume selling; (3) the frequent model changes in
some manufactured lines; (u) the breaking down of traditional
distinctions between trades.

The first two factors were found to be of importance
to the cbmpetitive pattern developing in the sale of electrical
appliances. Through‘advertising and other promotional work,

the provision of guarantees and the taking over of the

responsibility for servicing the manufacturers were winning



81
public acceptance of their products and correspondingly re-
ducing the selling efforts required from the retailer and
paving the way for low markup, volume selling. The develop-
ments in the electfical—appliance field seemed to be paralleling

the®cash and carry" movement that had ocecurred earlier in the

fooé industry.

The third factor, frequent model changes, it was noted,
also plajed an important rble in the pricing of electrical
appliances. It was reasoned that the introduction of new
models, especially those involving significant innovations,
exerted pressure on dealers to dispose of outmoded stock.
Manufacturers similarly embarrased also contributed to the

downward movement of retall prices. It was discovered that

manufacturers, as well as making general price reductions,
offered special prices to those dealers known to be able to
move merchandise quickly. Thus, the Commission pointed out,
what appears to be "loss-leader" selling to the small retailer
not so advantaged is nothing more than the result of the
manufacturers! sales policy.

The bfeaking down of traditional distinctions between
trades, the fourth factor, was claimed, in several briefs, to
have adversely affected in some measure the drug, hardware
and tobacco trades.

Included in the post-war developments contributing to
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price-cutting were: (1) Saturation of the market for some
products; (2) overproduction involving the empldyment of.the
same means to dispose of surplus stock as used in the disposal
of discontinued models; (3) to many dealers; (L) increased
imports. These factors were all considered important in
contributing to the price competition taking place in the
electrical-appliance field,

Underlining the many submissions was the recurrent
suggestion that a return to resale price maintenance would
relieve the small retalilers from rulnous competitive pressures.
The Commission admitted that the prohibition of resale price
maintenance had aided in the breaking down of some of the
traditional trade lines and was perhaps a contributing factor
to the price-cutting that was occurring. However, the Commission
pointed out, the underlyihg causes of increased competition
would no doubt have been exerted even if the maintenance of
resale prices was legal. Since the substantial drop in
consmmer's denand took place only after the 1951 legislation,
the fullrextent of the effects of the prohibition of resale
price maintenance could not be ascertained. ‘

The Commission stated that even insofar as lower retail
margins were facilitated by the prohibition of resale price
maintenance, there was little reason to interfere with this
development. The new patterns of distribution and the

adjustments in the market, evidenced through price reductions,
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were desirable and necessary.

Manufacturing groups, claiming that their interests
were belng prejudiced by the wave of price-cutting taking
place, urged the return of thelr powers to maintain the prices
at which theilr products were resold. The Commlssion pointed
out that the available evidence did not support the contention
that the volume of manufacturing sales had been adversely
affected.

In answer to charges that fraudulent and misleading
advertislng was often used in conjunction with leader selling,

the Commission observed that laws prohibiting these practices
were already in existence. Growing monovolistic positions at
the retail level were another serious effect claimed to follow
from uncontrolled price-cutting. The Commission did not feel
that there was cause for apprehension: First, Section 12 of
the Criminal Code was a safeguard against predatory pricing
leading to t he destruction of competition; second, and very
pertinent, the conditions of easy entry to the retail trade

would not permit profitable monopoly conditions to exist for

any length of time.

In conclusion, the Commission stated that neither the

overall price-cutting nor the selective price-cutting used

in lieu of or in conjunction with other advertising methods

justified the passage of any new legislation.
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Conclusions,:: The fact-finding and interpretative

roles assigned to the Director and the Commission respectively
must be taken as having been successfully performed. All
questions concerning legislative changes aside, a valuable
record of recent developments in the retall trade has been
provided. The importance of this factor cannot easily be\
exaggerated. In addition to providing an essential back-

ground for policy decisions, the report is probably of more
than just negligible value to the businessman. The forces

of competition, although necessary, are also often cruel.
It is worthwhile that the businessman be informed of the factors
shaping his livelihood.

The Commission's decision regarding legislative changes
appears to be sound in the light of developments taking place
in the retail trades. Sales below net »urchase cost--the only
kind possi ble to legislate against without using arbitrary
standards-~-were not shown to be a principal cause of the
difficulties being experienced by jobber and retail groups.
Further, such sales were not shown to be monopolistic either
in intent or in effect,

Althouzh no new legislation was passed, there is
reason to believe that at least one part of Section [J12 of

the Criminal Code, dormant since its passagel3, may be act-

3Only one report, dealing with a local case, has been written--
no prosecution followed. Canada, Restrictive Trade Practices
Commission,Report Concerning Alleged Price Discrimination be-
tween Retail Hardware Dealers in North Bay, ontario, (0ttawa:l953)
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ivated. Subsections (1) and (2) of Section 12 read as follows:

(1) Every one engaged in trade, commerce or
industry who

(a) is a party to, or assists in, any
sale that discriminates to his know-
ledge, directly or indirectly, against
competitérs of the purchaser, in that
any discount, rebate, allowance, »nrice
concession or other advantage, is granted
to the purchaser over and above any "
discount, rebate, allowance, price
concession or other advantage, avail-
able at the time of such sale to such
competitors in resgect of a sale of
goods of like quality and quantity;

(b) engages in a policy of sellin% goods in
any area of Canada at prices lower than
those exacted by such seller elsewhere
in Canada, having or designed to have
effect of substantially lessening competi-
tion or eliminating a competitor in such
vrart of Canada; or

(¢) engages in a policy of selling goods at
prices unreasonably low, having or de-
signed to have the effect of substantially
lessening competition or eliminating a
competitor,

1s guily of an indictable offence and 1s liable to
imprisonment for two years.

(2) It is not an offence under paragraph (a) of
subsection (1) to be a ﬁarty or privy to, or assist
in any sale mentioned thereln unless the discount,
rebate, allowance, price concession or other advan-
tage was granted as part of a praci&ce of discriminat-
ing as desScribed in that paragraph-ti,

lstats, Can. 1953-5l, c. 51
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Subsection (1) (a) may easily be applied to the sit-
uations revealed in the tobacco and electrical~appliance fields
where the manufacturers seemed to be engaged in discriminatory
pricing. However, any efforts to modify the selling policy of
these and other manufacturers will probably not be undertaken
until the study of prices afforded various slzed retailers is
completed. This study was undertaken soon after the invest-

igation of "loss-leader" selling got underway.

Subsections (1) (b) and (c¢) would appear to be
sufficient safeguards against the predatory »ricing claimed
to be taking place at the retail level. However, in view of
the general conclusion arrived at in the "Loss-leader" Report,
enforcement of this part of Section Ll2 will doubtless not
be undertaken within the near future.

Enforcement of Section 3L
In the short span of time since the passage of legislation

prohibiting resale price maintenance, five reports have been
written on alleged breaches of Section 3, Prosecution was
undertaken in three instances, resulting in convictions in
all cases. A review of enforcement experience 1is presented
below,

Soap products in the Montreal District--an exception

15

to the rule, The first report on resale price maintenance

150anada, Restrictive Trade Practices Commission, Report Con-
cerning Alleged Instances of Resale Price Maintenance of soap
Products in the Montreal District, (Ottawa: Queen's pPrinter,1953)
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is In a sense the most interesting. The Commission charged that
the Montreal District Sales Manager of the Proctor & Gamble
Company of Canada, Limited, had tried to enforce suggested
jobber prices on two occasions. There did not seem to be any
question that such was the case; but on the basis of the
standards of judgment used by the MacQuarrie Committee-~the
promotion of efficiency and competition--the actions of the
Montreal District Sales Manager could not rightfully be

condemned. The Commission had this to say16: !

'e o ep€VON
if it were admitted that the purpose sought to be achieved

is commendable, this fact cannot justify an attempt to attain
the desired end by methods which have been banned by Parlia=-
ment as contrary to the public interest',.

The circumstances leading to thé‘attempted enforce=

ment of resale prices were as follows: Sales by the Proctor
& Gamble Company were made at three prices, depending on
volume:

(1) The lowest price was charged on carload lots.

Normally, only buyers with their own warehouse facilities
purchased in such large quantities, such as jobbers, large
department stores and chain-store organizations.

(2) The highest price was charged on less than carload

lots. Retailers rarely purchased in this way.

161p14, p. 26
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(3) The third method, sale under the "Pool Car" system,

allowed small retailers to purchase at only a élightly higher
price than was afforded the large purchaser buying in carload
lots. The "Pool Car" system works as follows: Orders from
all grocers~in a reaéonably small area are filled until,
collectively, they amount to a carload; a carload shipment by
rail is then made from the Company's plant at Hamilton to a
convenlent distributing point, from there truck deliveries

are made to the individual grocer by the Company. All payments
are made through jobbers or wholesalers, selected according to
preference, by the grocer. The Company bills the designated
jobber or wnolesaler, who then collects from the grocer. Thus,
the jobber incurs the billing and collection costs and bears

the risks. He is paid for these services on the basis of the
volume of business handled through him in this way. All

delivery and selling costs are paid by the Company.

The price charged the grocer 1is somewhat higher than
that paid by the large chain store buying iIn carload quantitye.
But the latter incurs warehouse expenses and the cost of
delivery from the warehouse to the individual branch stores.
Thus, the "Pool Car" plan would seem to be important in
strengthening the competitive position of the small grocer vis=-
a-vis the large retailer. On the basis of the small markup at

which Proctor & Gamble products are sold, claimed a Company
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representative, it would be impossible for the small grocer to
compete without the benefit of the "Pool Car" plan,

The success of the Plan, as‘pointed out by the Company's
representatives, depends on achieving a sufficient volume
within a reasonable small area. In 1952, sales below the

suggested resale price were reported being made by a jobber
in the Granby area. The Montreal District Sales Manager re-

garded this practice as a threat to the "Pool Car" system of

distribution in the area, and after efforts to persuade the
jobber to raise his prices failed, all supplies to the jobber

were withdrawn. It is not known to what extent the jobber

was selling to grocers who customarily bought under the "Pool

Car" plan; but to the extent that he was, the successful
worﬁing/of the Plan in that area was in jeopardy.

If it may be accepted that the jobber was a threat to
the successful working of the Plan, then it does seem that
he was hampering an efficient operation. Since the Plan

allowed the small retailer to purchase at prices equal, or
almost so, to those charged the chain stores, 1t was also
instrumental in strengthening the former's competitive
position. In this instance, increases in efficiency and
competition'go hand in hand, but, of course, such is not
always the case. There can be no doubt that the operation was
more efficient than the alternative methods of distributing

to the small retailers. The savings in transportation costs .
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were passed on to the retailer and, it is very likely,
eventually to the consumef. From the point of view of comp-
etition, the "Pool Car" system would appear to be a very de-
sirable way of strengtﬁening the competitive position of the
small retailers. Efforts by the small retailer to take
advantage of the economies of volume buying, which are
primarily open to the chain stores, should be welcomed.

This is to say no more than that efforts to increase efficiency
6f operations in .any segment of the economy should be supported.

The decision to enforce resale prices in the instance
under diScussion‘was taken by the Montreal District Sales
Manager on his own initiative and was contrary to Company
policy. No other instances of attempted resale price enforce-
ment by Proctor & Gamble were uncovered.

The Counsel appointed to consider the case "advised

against prosecution on the grounds of the technical nature
of the offence and the fact that it would be the first

prosecution under Section 3&"17.

Household supplies in the Chicoutimi-Lake St. John

District; Q,uebec.18 The circumstances of the case are fairly

Straightforward: A manufacturer of floor, leather and metal

17Ganada, Combines Investigation Act, Annual Report for 199,
by the Director of Investication and Research, (Ottawa), DeT

lSCanada,“Restrictive‘Trade Practices Commission, Report Con-

cerning Alleped Attempt at Resale Price Maintenam e 1n the
Sale of Certain Housshold Supplies in the Chlcoutimi-Lake
St. John District, Quebec, (Ottawa: 1953)
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products'and related products refused, mainly on the basis of
recommendations of one of its salesmen, to accept a new account
on the price terms generally afforded wholesale buyers. The
salesman had made his recommendation only after he had failed
to get the new concern to sign an agreement binding them to
maintain suggested prices. The salesman was held personally
responsible in the prosecutibn that followed and a nominal
fine and costs were imposedlgc

0
China and earthenware products. The Reporé describes

efforts to enforce the maintenance of suggested retall prices
by Parsons-Steiner Limited, the exclusive Canadian distributor
for Dalton & Coe. Limited, England,

| The'produéts distributed by Parsons-Steiner were china
and earthenware, dinner, tea, toilet ware and ornamental goodse.
The attempts to maintain resale prices appeared to be due to
the fear that price-cutting wéuld "cheapen" these products in
the eyes of the consumer. To the extent that these products
have a "snob appeal' and are bought for purposes of conspicuous
consumpfion, this méy very well be true. However, effective

enforcement would probably be rendered impossible if the effects

190anada, Combines Investigation Act, Annual Report for 1955
by the Director of Investigation and Research, (Ottawa), p.33

2OGanada,Restrictive Trade Practices Commission, Report Con-

cerning Alleged Instances of Resale Price Maintenance 1in tThe
Sale of China and Farthenware, (Ottawa: Queen's brinter, 19ol)
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on the manufacturer had to be considered in each case.
Charges were laid in Toronto and Parsons-Steiner
Limited were convicted and fined a total of %1,00921.

Distribution and sale of television sets in the

Toronbo District. The issue under discussion in the report22

Was whether a distributort's franchise had been revoked because
of its pricing policy or for reésons within the iegitimate
discretion of the manufacturer. Although deploring the hasty
manner in which the franchise had been withdrawn, the Commission
did not feel that the decision‘had been taken as an effort to
enforce resale prices.

An advertising plan alleged to constitute resalejprice

maintenance. The Commission, in the report23 under discussion,

concluded that the cost sharing plan used by Moffats Limited,
a manufacturer and assembler of refrigerators, electric ranges
and automatic washers and dryers, constituted resale price

maintenance. Under the terms of the plan, Moffats, within

limits, shared fifty per cent of its dealers' advertising
costs. However, and quite reasonably, costs were shared only
when the advertising undertaken met with the approval of the

manufacturer,

2l pnnual Report of the Director for 1955, (Ottawa), p. 3L

22Canada, Restrictive Trade Practices Commission, Report Con-
cerning Alleged Instances of Resale Price Maintenance in the
ﬁfstrfﬁution and Sale of Television sets in the Toronto pistrict,
(Ottawa: Queen's Printer, 195L)

23Canada,'Restrictive Trade Practices Commission, Report Con-
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Included among the advertising features that Moffats

insisted meet with its approval was the price at which its
products were advertised. Dealers advertising at prices lower
than those acceptable to the Company were refused assistance,
As explained by a Company representative, the co-operative ad-
vertising plan was not designed just to help the dealer but
also to assist in the promotion of the Company's products.

The second objective was not met, it was claiméd, when the
advertised price of Moffats! products'by any one dealer were
much lower than the prices at which other dealers in the

area were advertising and selling the Company!'s products.

The position taken by Moffats was that there waé
nothing in Section 3L which did not permit them to conduct
their co-operative advertising programme. The dealers were
perfectly free to sell at whatever price they saw fit. Further,
if they were conbtent to forego their advertising allowance,
the dealers were free, without fear of reprisal, to advertise
at prices within their discretion.

The Commission did not agree. Advertising, it claimed,
had become an integral part of the selling process and the
price at which a product was sold was in a large measure in-

fluenced by the price at which the product was advertised.

23(00nt0 )
cerning f/iNManufacturer!s Plan alleged to constitute Resale
Price Malntenance in Che Distribubtlon and gale of certain
Household Applianees, (Ottawa: Queen's Printer, 1955)
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Thus, by controlling the price at which its products were ad-
vertised, a manufgcturer could indirectly control their resale
price. The Commlssion's viewpoint is expressed as follows:zu
By the simﬁle device of offering an attractive

advertising allowance to retallers who were pre-

pared to advertise at grices specified by the
manufacturer control, Tor all practical purposes,

could be secured over the selling prices and the
door would be opened wide for the defeat of the

legislation with consequent disadvantage to the
publice ‘

Following publication of the report, Moffats was brought
to trial in Maglstrates'!' Court, Toronto, convicted and fined
$500. The Commission's conclusions were confirmed: "I cannot
think that an inducement to advertise for sale at a higher
price is not some inducement to sell at a higher price',

In an appeal to the Ontario Court of Appeal, the decision

of the ldwer court was upheld. Leave to appeal to the Supreme

Court was refused by that court.
The position adopted by the Commission and the courts

is a striking demonstration of determined enforcement, charact-

eristic of the period under review. Manufacturers, noting

the decision in the Moffats Case, are likely to take pause be-
fore skilrting the bobderlines of the legislation.

Summary and Conclusions

The addition of Section 3l to the anti-combines

lezislation is perhaps the most important event in the post-

war periode It 1s riva2led only by the activiation of the

h1bid., pe 91
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enforcement of the merger and monopoly provision of the Act.
There can be no question that the prohibition of resale price
maintenance has ensured greater flexibility in the use of re-
sources and lower prices to the consumer.

It is also noteworthy that the enforcement of Section 3l
will probably be achieved with a minimum of effort. Unlike the
horigzontal agreement, with its secrecy and codes, efforts to

maintain resale prices are unlikely to go undiscovered for

long; there are too many people involved, and with divergent
Interests. As a matter of fact, 1t is unlikely that very

many contraventions of Section 3l will occur. The manufacturer,
as well as the student, 1is aware of these considerations.
However, beneficial the effects resultingfrom the
prohibition of resale price maintenance have been, it must
be recognized that they have not been achieﬁed without cost,.
The competitive forces unleashed have caused difficuities.
It is not easy to unleérn old tricks. To some, the adjust-
ments in the distributive system have meant material losg--
notably the tobacco jobber, the small retailer handling
cigarettes and the electric-appliance retailer. Others, mainly
the manufacturers, at least to date, have imagined thelr loss.
And it must be remembered that the freedom offered the whole-

saler and retailer has been correspondihgly taken away from

the manufacturer. However, these are primarily short-run con-

siderations. With the new rules of the game, so to spepk,
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established and accepted, those who venture to play will have
been forewarned and, it is to be hoped, forearmed.

To conclude, the answers to the following questions
will be attempted: Would a definition in terms of effects
rather than acts have been preferable? In other words, should
words such as to the detriment of the consumer or unduly re-
strictive have been used? In regard to these questions, simply,
were the generalizations made by the MecQuarrie Committee
that resale price maintenance hampered competition and
efficlency valld? |

On the baéis of the limited eﬁidence that is avallable,
a strong preference for the present wording must be shown,
notwithstanding the circumstances brought to light in the re-
port on the distribution of soap products in the Montreal Area.

Commenting briefly on this case: PFirst, it is not known
whether the jobber's price-cutting was realiy a serlous threat

to the "Rool Car" plan. Second, even if it was, resale price
maintenance was ﬁrobably the easiest but not the only solution.
Third, similar cases are likely to occur only infrequently.

As a general consideration, the last conclusion is

most important. If the prohibition of resale price maintenance

is expected to result in adverse effects on competition and
efficiency only very infrequently, if ever, then the advantages
accruing from the present wording far outweight the disadvantagese.

Keeping in mind that the resources available for enforcement are
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scarce, the following must be considered to result from the
adoption of a "rule of reason®™approach: (1) A far greater
number of cases would probablﬁMoccur as a result of a "let's
try our luck" attitude. (2) To the extent that the resources

available for antli-combines enforcement would be dlverted

from present employments the overall enforcement programme
would suffer. (3) The courts would have to develop standards
of judgment which would very possibly be less desirable than

the present straight forward categorical prohibition.



CHAPTER V

THE COMBINES PROBLEM--PER SE VERSUS
| RULE OF REASON JUDGMENTS

Section L1l (before Section 498) of the Criminal Code
has been the backbone of combines enforcement. Before the
post-war period, the term combinea legislation was not just
an expression indicating the historical origin of legislation
prohibiting restrictive trade practices, it was in point of
fact a proper description of the state of enforcement. Un-
til the passage of Section 3L in 1951 and the activation of
the merger, trust or monopoly providion of the Combines In-
vestigation Act recently, combinations--generally involving
horizontal price fixing-—were the only restrictive practices
to recelve attentlon,

As well as (and partly because of) being the most
rigorously enforced section of anti-combines law, it has alw®
evoked thg.most comient-=primarily controverslal. This
chapter will review the enforcement of the sections prohibiting
combinations in the light of the controversial comment that
has been railsed.

The Law in Statute and Judgments

"Combines" are defined in Section two of the Combines

98
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Investigation Act and prohibited in Section 32. A similar

definition and prohibition is to be found in Section L1l of

the Criminal Code.

Section 2 (a) of the Act reads as follows:l

'Combine!' means a combination having relation
to any commodity which may be the subject of
trade or commerce, of two or more persons by
way of actual or tacit contract, agreement or
arrangement having or designed to have the
effect of

(1) limiting facilities for transporting,

producing, manufacturing supplying, storing
or dealing, or

(ii) preventing, limiting or lessening manu-

facture or production, or

(iii)fixing a common price or a resale price,

(iv)

(v)

(vi)

or a common rental, or a common cost of
storage or transportation, or

enhancing the price, rental or cost of
article, rental, storage or transportation,or

preventing or lessening competition in, or
substantially controlling within any
particular area or district or generally,
production, manufacture, purchase, barter,
sale, stora~ze, bransportation, insurance
or supply, or

otherwise restraining or injuring prade or
commerce, or a merger, trust or monopoly,
which combination, merger, trust or mono-
poly, has operated or is likely to operate
to the detriment or against the interest
of the public, whether consumers, producers
or others;

Anyone found guilty under this section of the Act 1s

1rR.s.C. 1952, c. 314
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liable to a fine in the discretion .of the court and/or im-~
‘prisomment for a term not exceeding two years. Anyone

prosecuted under Section L1111 of the Code cannot be charged

under Section 32 of the Actz.

Section 111 (1) of the Criminal Code reads as folloﬁs:3

BEvery one who conspires, combines, agrees or
arranges with another person

(a) to 1limit unduly the facilities for trans-
porting, producing, manufacturing, supply-
ing, storing or dealing in any article,

(b) to restrain or injure trade or comierce in
relation to any article,

(¢) to prevent, limit or lessen, unduly, the
manufacture or production of an article,
or to enhance unreasonably the price there-
of, or

(d) to prevent or lessen, unduly, competition
in the production, manufacture, purchase,
barter, sale, transportation or supply of
an article, or in the price of insurance
upon persons or property,

is guilty to an indictable offenee and is liable to
imprisonment for two years,

A comparison of the two sections quoted above shows
that they are quite similar, but not identical. It will be
noted that the key word in Section 111 of the Code is "unduly",

and that in Section two of the Act the phrase "has opefated

°Ibid., s. 32
3stats. Can 1953-5L, c. 51
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or 1s likely to operate to the detriment of the public" is
most important. Literally interpreted, the statutes declare
combinations illegal in the first instance, only when they
have unduly limited production and competition or unreasonably
enhanced price; in the other, only when they have or are likely
to operate against the interest or to the detriment of the
publice. The question has turned, quite properly, on the
meaning to be attached to these vague terms. With regard
to Section L11 of the Code, the matter has already been
settle h'4. However, Section two of the Act cannot be considered
to have been conclusively interpreted by the courts. In
other words, "detriment to the public™ has not as yet re-
ceived bindiné judicial interpretatioﬁ, neither in relation

5

to combines” nor mergers anﬂ&monopolies6. However, the
practical importance of the absence of a.jJudicial definition

is restricted to the enforcement azainst mergers and monovolies,
Combines enforcement is not at all effected as Section L1l

of the Code is sufficient for this purposee.

uFor a detalled discussion, see S. F. Sommerfeld, "Free
Competition and the Public Interest", 7 University of Toronto
Law Journal, (19.8), p. L13

5Tlge 1ssue under question is whether it is necessary to show
specific instances of detriment. This problem has not as
yet been settled by the Supreme Court. In the last case on
record, 1t was considered necessary in a majority decision
for detriment to be shown; agreement. to fix prices was not
deemed sufficient grounds for conviction. R. V. Morrey et al,
British Columbia Court of Appeal, June 18, 1956

6See the following chapter.
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As will be recalled from Chapter TII, all of the

legislative'experiments after 1900 with regard to combinations
were concerned with the Combines Investigation Act, not with
the relevant section of the Code. In addition, prosecution
of combines had been takéng place even before the Combines
Investigation Act was passed in 1910, and,, through the years,
a judicial definition of combines in terms of Section 11

was being evolved. It may be held that this definition was

conclusively arrived at no later than 1912--in the oft
quoted Weidman ve. Shragge decision!. Thus, Section 411 of
the Code was already tried and tested while the Combines
Investigation Act was still in its early infancy. It is
small wonder that almost complete reliance was and is
placed on Section l11. |

Even within Section l111 not all of the subsections
are of equal importance for enfar cement purposes. Of the
four, subcection (1) (4) has been the most widely applied and
is of crucilal importance., We can do no better than to
turn to a recent décision by the Supreme Court for a statement
of the interpretation that has been established. In comment-
ing on the binding precedent that has been evolved, one

8

member of the Court stated:

76 Cane. S.C.R., 1912, p. 1

8Cartwr1ght Je; Howard Smith Paper Mills, Ltd. et al.
Ve Re, S.C.Rey 1957, p. L26
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In essence the decisions referred to appear
to me to hold that an agreement to prevent or
lessen competition in commercial activities of
the sort described in the section (Lj11) becomes
criminal when the prevention or lessening agreed
upon reaches the point at which the partIcipants
in tThe agreement gecome free to carry on these
activities virtually unaffected by the influence
of competition, which influence Parliament 1s

611 Lo vegerd as an indispensable protection
of the public interest; that it is the arrogation

to the members of the combination of the power
to carry on their activities without competition

which is rendered unlawful; that the question
whether the power so obtained 1s 1in fact misused
18 treated as Irrelevant; and that the Court
except I supposeé on the question of sentence, is
neither required nor permitted to inquire whether
in the particular case the intended and actual re-
sults of the agreement have in fact benefitéd or
harmed the public.

In other words, once it is established that
there is an agreement to car the prevention or
lessening of competition to the point mentioned,
injury to the public interest is conclusively
presumed, and the parties to the agreement are
liable tgQ be convicted of the offence described
in se 498 (1) (d). The relevant question thus be-
comes the extent to Whichh the prevention and
Limitation OI competition are apreed to be carried
and not the economic effect of the carrying out of
the agreement. In each case which arises under the
Section the guestion whether the point described has
been reached becomes one of fact.

Thus, the question of whether an agreement restraining
competition is illegal turns upon the amount of competition
that is stlill present. In terms of the market controlled by
the participants of the combination, convictions have been
obtained where control has been of the order of 75 per centg.

Enforcement has proceeded azainst combinations controlling

9G. Blair, “"Combines, Controls or Competition", Can. Bar
Review, Vol. XXXI (1953), p. 1085 _
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1ocallo, regional11 and national marketslz. The concept of
the market has been restricted to the industry in which the
combination was formed and there has been no consideration
of competition f rom substitutes. As well, the courts have
refused to seriously entertain arguments about innovational
competition. Once price agreement has been found to exist
over a wide share of a market, this has been sufficilient to
obtain a conviction.

The Controversy

The judicial intefpretation that has been established
and its adoption by the Restrictive Trade Practices Commission

in its reports has bearattacked as the acceptance of an out-

loCanada, Restrictive Trade Practices Commlssion, Report Con-
cerninz an Alleged Combine in the Distribution and Sale of
Gasoline at Retall in the Vancouver Area, (Ottawa: Queen's
Prinuer, 195l.)s Also, Report Concerning an Alleged Combine
in the Distribution and Sale of Coal in the Tlmmins-
Schumacher Area (195l.); Report concerning the Hetall Dis-
tribution and Sale of Coal in Winnipeg.

l1Exam;ples. Canada, Combines Investigatlon Act, Bread-Bakin
(1953).

Industry in Western Canada (1948); Coarse Papers

These are short titles. Also, Restrictive Trade Practices
Commission, Report Concernins the Manufacture, Distribution
and Sale of Quilfed Goods, Quilting Materials and Related
Products, (19560).

12

Examples: Canada, Combines Investigation Act, Rubber Products
(1952) This is the short title. Restrictive Trade Practices
Commission, Report Concerning an Alleged Combine in the
Manufacture, Distribution and Sale of Wire Fencing in Ganada

(19501} «
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moded and harmful approach. As the rules laid down by the
courts must continue to be used by them, (only new legislation
can cause any change in that direction), the brunt of the
criticism has been borne by the Cormission. It has been held
that since the Commission has a more or less free hand in
the writing of its reports, it should not disregard the
opportunity to apply more extensive economic analysislB.

The criteria of workable or effective competition
have been offered as replacements for the per se rules applled
by the judiciary. The tests of workable competition suggested
by Bladen and Stykolt ar’e:l)'L
(1) alternative sources of supply among which the
buyer may cnose;
(2) freedom of entry in the long run;
(3) evidence of technoioqical progress, including
new nroducts, processes and administrative procedures;
(It) evidence that the benefits of the innovations
have been passed along to the public,
To make The four tests, it will be noted, requires

that the structure and performance of the industry be subjected

to investigation. The last three requirements are perfectly

13, Stykolt, "Combines Policy: An Economist'!s Evaluation”,
Canadian Journal of Economic and Political Science, Vola. XXII
(February, 1956) Pe 38 IT.

Wrysa., p. 66
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consistent with the general tone and approach of the article,
however, the first is rather puzzling. It suggests, keeping
in mind, Bladen and Stykolt's criticism of the per se rule,
that independent pricing policies by individual firms is not
necessary in order that there be alternative sources of supply.
However, it would not do to labour the point as the list of
requirements of workable competition were not meant to be
taken seriously.

The important thing to be considered is what Bladen
and Stykolt find objectlonable about present enforcement,
They sta’ce:l5
| We believe that situations may exist where firms
are subject to gtiff 'workable! competition ('active!)
competition t housh not:'pure! or 'perfect! competition)
yet enter into some co-operative arransements which
far from diminishing compe tition (in the long run)
may be prerequislite to it. Under such conditions
detriment to the public might result from enforce-
ment of the rules against any agreement; the
detriment would result from restraint on the rate
of growth of the industry.
We are thrown back bo the arguments considered in
Chapter II in the discussion of Schumpeter's Y"creative de-
struction”™ and the several versions of workabie competitione.

Indeed, Biaden and Stykolt refer extensively to the provonents

of the new standards of competition. But it is doubtful

151pid,, p. 65



107
whether many of the contributors to the concept of workable
competition would be willing to go so far as to accept
industries which are ruled by a price agreement in the
category of workable competitive. This, in itself, is not
of course an invalidation of the stand taken by Bladen and
Stykolt.

In the final analysis, it would seem that Bladen and
Stykolt are primarily concerned with the innovating activity
of firms, and are afraid, along with Schumpeter, lest attacks
on &ll inter-firm agreements inhlbit the long-run growth and
productivity of industries that require stable price as a
prerequisite to innovation.

Here lies the heart of the matter. If it is necessary
that, fromthe point of view of long-run growth, some industries
enjoy staeble prices, then, clearly, the present anti-combines
laws and their applications are defective. The question then
becomes: What can be done to rectify the situation? The
answer mny individual economist would give hinges very largely
on the degree of defection he thinks exlsts. Bladen and
Stykolt obviously feel that there are a considerable number
of industries that require some form of agreement among the
individual firms.

It would be foolish to categorically deny that there

are instances where some form of agreement in an industry
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could lead to greater long-run benefits. However, the absence
of such a denial does not imply agreemen? with those who feel
that the existin~ rules should be abandoﬁed in favour of a
policy of examining effects. Whether it does or not depends
primarily on the judgment one makes regarding the quantitative
importance of the instances where it would be wiser to examine
effects rather than formse It is in this direction that those
who argue for a coﬂiinuation of the per se rules look.

In order to appreciate the arguments which are used
in defenée of the per se condemnation it 1s necessary to examine
the concepts of per se and rule of reason. To do so, we refer
to the most eloquent of the defamders of the_per se rule--
Mason.

The fundamental point which must be appreciated is
that there is no diffapsnce in principle between per se and
rule of reason--there is only a difference of degree. This
proposition may be illustrated with reference to the per se
condemnation of combines. 'v)hét can be inferred from the
fact that firms controlling approximmtely 75 per cent of

a market carry out a joint pricing policy? If the marke?t

16The following argumehts, with a number of elaborations, are

taken from "Market Power and Business Conduct", Economic
Concentration and the Monovoly Problem (Cambridge, Mass.:

Harvard University Press, 1956) p. 369-401. It is hoped
that his arguments have been faithfully paraphrased.
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boundaries are correctly drawn, it may be postulated that
the joint control of such a large market share gives these
firms substantial monopoly power--power to exploit the con-
sumer. Clearly the ability to profitably raise price depends
on elagticity of the demand curve, which in furn is a
function of a number of factors, not least of which is the
‘eross=-elasticity of demand; with other products. However,
assume for arguments sake, that very close substitutes are
included in the calculation of the market'boundaries and
that it is not necessary to worry about them. Neglecting for
the moment any other considerations, the one fact that such a
large share of the ﬁarket is controlled by a group of firms
(or for that mattef-—one firm) would be cause for concern and
action. Why? Because it is commonly taken for granted that

power wi:ich i1s held is power which is likely to be used.

The important point which must be stressed is that
the argument has proceeded from a relatively simple fact-~
the joint possession of market power=--to the inference of
certain effects.e (It is possible as well to draw additional
inferences, althou-h with somewhat less certainty. It may
be held that a— reements to shelter inefficient firms cause in-
flexibility in price and the movement of resources, and the

dulling of the competitive spur which drives firms to seek
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improvements that benefit themselves aqd society.) But
in moving in that straight line, the argument was Restricted--
unduly restricted the proponents of the rule of reason approach
would claim. Their reasons for holding such a view have
already been considered. There may be instances where agree=-
ment is a positive and necessary factor in the long-run growth
and innovational contributions of an industry. Thus, a second
inference has been drawn from the fact that there is price
agreement. However, this second inference is not drawn with
nearly as much confidence as the first, and here lies the
crux of the rule of reason. Since the hypothesis is not
general, continual experimentation is necessary and effects
must be examined. The differences between rule of reason
and per se stems directly from the degree of confldence with
which certain effects are expected to follow certain factse.
The differences in practice, however, are likely to be wide.
If one is certain that B (say, consumer exploitation) will
always, or almost always, follow A (a combination), then one
will upon observing A ndt feel that 1t 1s necessary to see
if B has actually occurred (especially when it may require
sreat effort to test for the occurence of B). In something

somewhat larger than a nutshell, this expresses the position

for those who would cling to the continued use of the per se
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rules. Thelr position must be contrasted with those who are
not certain that C (say, innovations) follows A, and feel
that it is very important that someone take the bother to in-
vestigate. Thus, rule of reason embraces a funther step in
the investigative process~=-A E;E§FC.

To bring the discussion back to a more relevant situa-
tion than the letters of the alphabet, let us return to the
consideration of combines and quickly sketch the important
differences., The supporters of a rule of reason approach
would generally agree that combines ggglead to undesirable
results. However, theyhfeel that sueh 1s not always the case.
Further (and without this additional reason, their cause
would be lost), it may be necessary for firms to combine in
order that innovations take place. Thus, where this necessity
is present it is a mistake to attack the combine, because in
the long=-run the consumer would profit from its existence.
Therefore, it is necessary to look beyond the price agreement
to its effects.

Combines enjoy dangerous monopoly power and, in addition,
may shelter inefficient producers and cause inflexibility in
the movement of prices and resources. Therefore, they must be
dissolved, states the per se rule. Furthermore, even if

they don't always lead to these undesirable results, their

dissolution is atill acceptable as they are not likely to
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result in positive benefits. In the words of Mason: "To
defend a per se rule is not to‘deny that beneficial results
may occur; 1t is only to assert that this outcome is sufficlently
infrequent not o Dbe worth bofhering’about".l7

Although it is'necessary for the defenders of per se
rules ﬁo hold the opinion szressed above, 1t does not
sufficiently explain their opposition to the attempts to
have a wider collection of facts--an examination of effects.
Opposition to such a movement is to be understood only through
a consideration of what acceptance of rule of reason would
entall. The questions asked in Chapter II must be repeated,
but now with ®8ference to Bladen and Stykolt's tentatively
offered requirements for workable or effective competition.

Can there be acceptable standards against which evidence of

technological progress, including new products, processes,

and administrative procedures may be measured? One can

always compare the productivity in the industry with that in
other countries. This may zive some indication if conditions
in the other countries are closely similar to those in Canada.
Thus, it becomes necessary to know--and to know-well--any cir-
cumstances which are likely to offset productivity in the
foreign based industries. Howsver, although such studles may

be of great interest and value to veople who have a practical

1T 1p14., p. 396
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or academic interest in the industry, it is doubtful whether
they would be very useful in determining whether there was
effective competition. TUnfortunately, the matter does not
end here; what about whether the gains in efficiency have
been passed on to the consumer? To answer this question one
must venture into a complicated maze of what constitutes
"reasonable™ prices and pfofits. Once again the absence of
a genera11y>acceptable standard, or rather standards, 1s a
potent stumbling block. As a matter of fact, the plural is
more appropriate; allowance must be made for differences among
industries. With all of the time consuming, and perhaps never
to be resolved, difficulties which attend the adoption of a
rule of reason approach, would effective anti-comblines enforce-
ment be possible? It is hardly likely, and especially so if
the coprts were required to perform the task of evaluation.18

To summarize, the defenders of the per se rule base
thelr defense on two propositions:
(1) The instances when combines are likely to be
beneficlal are infrequent.

(2) To seek to discover these rare instances would

destroy the effectiveness of the enforéemsnt programme.

lBWith reference to this general area,. the reader should see the
following discussions. L. A. Skeoch, "The Combines Investiga-~ -
tion Act: Its Intent and Application", Canadian Journal of
Economics and Political Science, Vol. XXII (February, 1950)
at pe. 17. G. W. Wilson, "Anti-Combines and Injury to the
Public", Canadian Journal of Economics and Political Science
Vol. XXIII (February, 1957) at p. 12l dJ. N. Wolfe, "Some
Empirical Issues in Canadian Combines Policy", Canadian Journal
of Economics and Political Science, Vol. XXIII(February, 1957)
at Pe 1130
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There can be no doubt that effective enforcement would
be seriously threatened if the law was changed in the direction
of making the courts responsible for evaluating the performance
of combinations. However, Bladen and Stykolt have not gone
that far., They only request that the Commission should be
more searching in its investigations. However, it is clear
that even the Commission would be unable to continue to handle
the same number of cases if it was required to broaden the
scope of its investigations and arguments to the extent dis=-
cussed above. But if only an enlarged Commission or one with
a large staff was necessary in order that more penetrating
investigations be made, it would probably prove worthwhile.
However, it could very well be that payment of a price
greater than this would be necessary. There is a great
danger that due to the difficulties already indicated, exam-
inations of effects would become totally incapable of reach-
ing conclusions. There is yet another danger to be noted.
No exact instructions have been issued to the Commission;

which standards of competition should it adopt? In other

words, which effects siould it consider and how far should
it go in considering them? Assuming that it 1s ableAto
reach some decision in this respect, and the danger of chaos
expfessed above is avoided, would this necessarily mean that
its decision would be gratefully accepted by the citizens of

Canada or the people who now indicate distavour with its
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adoption of the existing interpretation of the statutes.

It is often objected that the present interpretation
is vague and does not provide a reliable guide. It is
difficult to accept this objection in the light of the con-
sistent interpretation rendered by the courts, which has been
noted and reiterated in the reports of the Combines Commissioner
and the Restrictive Trade Practices Commission. Any move
on the part of the Cormmission in the direction of examining
effects would undoubtedly temBto destroy much of the clarity
and certainty which has been provided through the years.
Would=-be-offenders, in that event, would be more inclined
to enter into collusive agreements; because, if detected, the
risk of prosectition would be reduced. There would always
exist the hope that the Commission would find their arrangement
unob jectlonable on "economic" grounds, and that, for this
reason, theﬁMinister of Justice would not seek to prosecute.
As has beeh pointed out many times in the reports of the
Cormission, the habit of co-operation amonsz firms is a difficult
one to break. Thus, any increase in the number of collusive
agreements which resulﬁed fron uncertainty about the enforce-
ment of the law would be sure to have lasting effects.

For the reasons discussed above, 1t is felt that unless
there is a stronger preswaption than presently exists that
collusion is likely to lead to increased efficilency and greater

benefit to the consumer, the Commiss’ on should continue to use
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the per se rule. Above all, the Commissioﬁ should continue
to resist attempts to have it rule on the reasonableness of
prices and nrofits. In the words of the Director of Investiga-
tion and Research, T. D. MacDonald, formerly the Commissioner
of the Combines Investigation Act--" an invitation to pass
upon the 'reasonableness! of prices, is an invitation to
regulate";l9

Some other aspects of the Commission?!s Revort. The

Cormission, in keeving with its duties outliﬁed in the Mac~-
Quarrie Report and the Combines Investigation Act, does not
pass on the guilt or innocence of the alleged offenders in a
legal sense, and does not recommend or discouragze prosecution.
In reference to the report of the Cormmission, the Act states
that "such report shall review the evidence and material,
appriése the effect on the public interest oPf arrangements

and practices disclosed in the evidence and contain recommenda-

tions as to the application of remedies prdvided for in this

20

Act or other remedies'. The MacQuarrie Report, after stating

that there had been a tendency for the report to become’merely
a preliminary stase in prosecution and that the tendency should

be checked, recommended: "It (the report)'should reach conclusions

lgCanada, Combines Investligation Act, Report of Commissioner:
Investigation into an Alleged Cowmbine in the Manufacture
DT§?FTE§€TEH‘§HH'SﬁIB‘bT"F%ﬂe P§§§F§'(UffdﬁéiKIng's'Pffﬁ%er,
1952), p. 109

204, 19
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on whether or not competition has been restricted or lessened
‘and whether in the opinion of the board (Commission) the
conditions or practices have operated or are likely to operate
to the detriment of the public".al

| Unless one considers the instructions of the statutes
and the MacQuarrie Cormittee against the proper background,
one is very likely to be misled. It would be a simple matter
to slip into the error of believing that a far-reaching
analysis of effects is called for. There 1s no evidence to
support this conclusion. Whether it is wise or not, the
Comnission is bound to follow in the tradition of report
writing established before the 1952 amendments; and which
tradition stems directly from the interpretation of the statutes

that have been established by the courts.

The MacQuarrie Committee is to be taken to task for its
statement. Considered in isolation, it may be acceptable;

but not when it stands against the rest of the report written
by the Committee. If the Committee felt that some modific ations
were necessary in the method of reporting, it should have been
far more spécific in suggesting alternatives. There was
certainly very little justification for the Committee to merely
state that the Restrictive Trads Practices Commission should
consider "detriment to the public", If‘%he Cormittee felt

that pricé agreements were not universally harmful, then it

2lop. cit., pe 3h
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had ample opportunity to discuss these fears and issue specific
directives to the then-to-be-formed Commission as to how it
should proceed in making its appraisals when investigating
the conditions surrounding a price agreement. Unless it was
exceptions to the per se rules: governing the interpretation
of combinations that the Committee had’in mind, there was
no reason to expect the report to stop being a preliminary
staze in prosecution, for the Commlssion as well as the
Director of Investigation and Research should be expected to
know wnen tﬁe law, as 1t has been defined, 1s being broken.

The Report, #nforcement and Detriment

As an introduction to the discussion which follows it

will be useful to examine the general format of the
Commission's reports. The first chapter is devoted to the
Director's»allegations, a history of the parties to the

combination and a rebuttal of the Director's allegations by
the parties to the alleged agreement. A description of the

product and the industry, including statistical information
and references to the relevant tariffs (where they exist)
is given in the second chapter.
The next part ("paft" only in the sense that it is
more reasonable to consider it as such; the largest divisions

of the report are chapters) of the report may contain any
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number of chaptefs, depending'on_the nature of the agreement
under consideration. These chapters trace the history of the
agreement and explain how it operated. In tracing the develop-
pent amd operation of the agreement, major rellance is placed
on quotations from the documents sdzed for the alleged
offenders and from quotations from the evidence‘gathered
at the hearings. This part of the revort, as when the
Commissioner of the Combines Investigation Act was responsible
for reporting, comprises the major portion of the volume.

Then, the second from the‘last chapter discussed and
apnraises the "effects" of the agreement. Much of this chapter
is taken up with a rebuttal of the arguments of the alleged
offenders as to the reasonableness of price, honesty of in-
tentions, etc. Having disposed of these arguments, the
Commission generally ppoceeds to a finding of detriment. The
last chapter, Whicﬁ is generally very short, repeats in a
general way the conclusions of the previous chapter and also

includes the Commission's recommendations. Occasionally, the

last two chapters are combined.
0f primary interest are the Commission'$ findings with
regard to detriment and its recommendations. The Commlssion

has, with only two exceptionszl, reached a conclusive finding

2lReport Concerning the Retall Distribution and Sale of Coal
in winnipeg, 1956« In the Report Concerning the Production, Purchase
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of detriment. In the instance of the Winnipeg combine, the
Commiscion found that due. bo-the conditions -of entry-.and the close
substitutes that Wwere available "the detrimental effect seems
probably to have been not great“az. The Commission used
sound é¢conomic arguments in reaching this conclusion,
properly taking into account the competition from oil,

However, it by no means absolved the offenders from being a
source of detriment, pointing to the fact that nmany consumers
would continue to use coal and would be hurt to the extent
that the price was higher than it would be in the absence of
an agreement.23

The Commission, very surprisingly, agreed to consider the
course and level of prices and profits-~which, it may be noted,

did not seem too hizh. It may be argued that in doing so the

21 (cong %ale of Flue-Cured Tobacco in Ontario, 1956, the
Commission did not reach a finding of general public
detriment, although it did find that the tobacco
marketing association had made decisions which were not
always in the interest of the members of the association
and non-members. The tobacco growers subsequently sub-
mitted to market their tobacco in accordance with The
FParm Products Marketing Act of Ontario., See p. 19 of
Report of the Dlrector of Investigation and Research
Tor the Year Ended March 31, 195(, (0ttawa).

220p. cite, Pe 108

23The memberg of the combination were prosecuted and fines
totalling $20,000 were imposed; also, an order of prohibition

enjoininr the offenders from continuing or repeating the
offence was issued. Annual Report of the Director of In-
vestisation and Research for 1950, (Ottawa), pe. 21
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Commission was diverging from the per se rule that it has
consistently followed. This conclusion may not be Justified,
It would be, if there had not been intense competition from
0oll, and if the conditions of entry were not.very easy. How-
ever, under the circumstances it may be stated that the
Commission was only buttressing its analysis with appeal
to some facts.

The Commission, from the time it wrote its first report
in 19542“, has soucht public detriment in the likelihood
that price will be higher under agreement tham it would be
otherwise. However, when the agreement has extended tb the
product as well as to the price, the Commission has been even
more emphatic in reaching a conclusion of detriment to the
publiczs.

Delivered Pricing has been another direction in which
the Commission has looked for a finding of detriment. It
has pointed out that a delivered price system is likely to
result in higher prices being charged the consumer because
of cross-hauling and because the consumer is not free to arrange
his own perhaps more economical transportation. It was

recommended by the Commission that f.o.b. pricing be used,

2l

Canada, Restrictive Trade Practices Commission, Report Con-
cernins an Alle~zed Combine in the Distribution and Sale of
Gasoline at Retail in the Vancouver Area, 195lL.

25Such was the case in the Revort Concerning an Alleged Combine
in the Manufacture, Distributlon and Sale of Asphalt and Tar
Roofings and Relafied Products in Canada, 1955 and in the Report
Concerninz the Manufacture, Distribution and Sale of Boxboard
Grades of Pavnerboard, 1956,
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in order to free the consumer from a source of detrimentzé.
Of course, the Commission restricted its recommendation to
the instances which it was discussing, né general policy pro-
posal was intended.

Public detriment has been found not only when consumers
have been likely to suffer, the interests of producers who
face a combination of buyers has bzen considered as well.

The Commission concluded that:
The arrangements and practicés e o « have been

to the disadvantage of the public consisting
of settlers and farmers from whom pulpwood has

been purchased « « « In the absence of publie

regulation such persons are entitled to sell

theilr products under conditions of free competi-

tion without interference from private restrictive

arrangements « « .
The wording used to condemn the buyers of pulpwood is identical
with that often used in relation to a combination of sellers.
It is clear that, in the eyes of the Commission, both blades
of Marshall's time honoured scissors must conform to the
conditions of free competition.

In proposing remedies, the Commuission has placed almost

complete reliance on the restraining orddr which may be ob-

26See Manufacture, Distribution and Sale of Asphalt and Tapr
Roofings, 1955, p. 152, and Metal Culverts and Related
roEuc%s, 1957,

27Report Concerning the Purchase of Pulpwood in Certain
Districts in Eastern Canada, 1958, p. 21
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tained from the courts. In only one report is the use of
a tariff reduction seriously considered. The wording of khe
recommendation is ambiguous, however, and it is difficult to
know exactly what is intended. The recommendationAreads as
follows:

If, after a length of time sufficient for
observation of %he conduct of boxboard manu-
facturers, it appears that a reasonable degree
of competition in the industry has not been
restored as a result of the abandonment of the
formal restrictive arrangements, consideration
could be given to the reduction or removal of
import duties on boxboard so as to provideZB
the public with a more competitive market.

It is suggested that a tariff reduction is not bo be
expected unless there is a formal resumption of illegal
practices. The Commission has used the very term 1t
eschews in other contexts. Who will determine what is a
reasonable degree of competition? To date (summer « 1958),

eleven reports have been published, When this total is

added to the equal number which were written by the Commissioner
of the Combines Investigation Act , the total 1s impressive.

28Report Concerning the Mamufacture, Distribution and Sale
of Boxboard Grades of Papesrboard, 1950, DPe. 190,

297 1ist of the titles and dates‘is given below:

Report of Commissioner, Investigation into an Alleged Combine
in the Manufacture and Sale of Dental Supplies in Canada, 1947.

Report of Commissioner, Investigation into an Alleged Combine
in the Manufacture and Sale of Optical Goods in Canada, 1948,
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29 (cont.)
Report of H. Paul Goldenberg, Swm cial Commissioner, of an
Investization into an Alleged Combine in the Bredd-baking
Industry in saskatchewan, Alberta and Britcish Golumbia, 1948,

Report of Commissioner, Investiszation into an Alleged Combine
In The Manufacture, Distribution and Sale of rlour and Other
Grain-Mill Products, 1l9LOC.

Report of Commissioner, Investigation into an Allezed Combine
in Ontario and Quebec 1In connectlon with the Distribution and
Sale of Flat Glass, I9L9.

Report of Commissioner, Investigation into Alleged Combine
in The Manulacture, Distribucion and sale of Mechanlical
Rubber Goods, Tires and Tubes, Accessories and Repair
Materials, Rubber Footwear, Heels and Soles, Vulcanlzed
Rubber Clothinz, 1952,

Report of Cormissioner, Investigation into an Alleged Combine
in connection with the Distribution and Sale of Bread and
other Bakery Products in the winnipeg Area, NManitoba, 1952

Report of Commissioner, Investigation into Alleged Combines
in The Manufacture, Distribution and sale of Fine Papers, 1933.

Report of Commissioner, Investigation into an Alleged Combine

in the Supply, Distribution and Sale of Coarse Paper in
Britizhroosrunbts, 1953,

Report of Cormissioner, Investigation into an Alleged Combine
In The Purchase of lNaple syrup and Maple sugar in Lhe
Province of Quebec, 1953.

Report of He. Paul Goldenberg, Q. C. Special Commissioner,
ol an Investigation into an Allesed Combline in the Manu-
Tacture, Distributlon and dale of Blectrical Wire and
Cable Products, 1953,
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And it must be remembered that the number mentioned here
includes only cases of combinatlons,

iowever, the number of reports may also be cause for

concern as8 many of the industrles involved in agresment
are large and important, aeccountin~ for millions of dollars
of sales, I8 then the econony covered with ecmbinations that
raise price to exorbitant levels? Undoubtedly there are many
comblnations in exlstence which have not been dlscovered
by the Director of Investigation and Research, and perhaps
may never be, IHowever, 1t must not be supnoged that all

combines mako their goal the maximigation of the profits

of the groupe. In many instances the mein objeoct of the
group 1s a stable price rather than a high price. Also, the

fact that the price level is reached by group decision may
tend to keep 1t lownr than 1t would be 1f the deslision was
decided by only one producer. And most imporbtant, the price
decided on is very rarely strictly asdhered to, It ls doubt~
ful whether any price apreement, no matter how formal, is
sufficient to prevent secret "ochiseling”, Finally, the
fear of discovery and prosecution must be added to the list
of influences w:ilch aect to kaeep the price reached by agree-
ment below the levels it might reach 1f the comblnation was
tryin~ to maxlimlige joint profits.

Regommendations and Coneluaions

Althoush it is not llkely that the enforecement effort

will be hompered by the faet that two separate, and not
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ldentical, pleces of lerisliation exiast for the same sat of
practices, 1t is recoumendsd that reference to combinations
in the Combines Invesbtigation Aet be deleted. AL any rate,
the manner in which combinations and mergers and monoplies
have been run together in the Aot 1s wasatisfactory. The
esconomio considerations whish must be taken into aceount in
the two cases are not the same and the leglelation should
not treat it as if it were,

It 1s recommended that the Commiesion sontinue o
refuse to bs drewm into a dlssuasion of the"reagonableness"
of the performance of the firms eomprising the ocomblnation.
However, thig is not to emslude the dsairabllity of more
eoconomies and leas effort devoted %o tha lengthy and generally
redundant attempts to prove that an agreement wasm operative,
At present, unleas the industry 1s uncomplicsted and femiliar,
the readsr 's unable to appreeiate 1ts esonomies. To reetifly
this, 4t is suggested that the report should inolude the
following information, preferably st the besinning of the
report.

Piretly to be sonsidered ls the nature of the preodust.
And by this 1s not meant a listing of the techniecal names of
the various clasaes and types of ths produst. VWhat ahould be
offered rakher, or as well, is infommstion about the degpree
of homogeneity of the products being sold, with reference teo
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astusl physleal differenses, or psychologzical differences
due o the nature of the buyers and the kind of sales
progranme engaged in by the sellers.

It is neesessary to know the mmber of sellsrs, thelr
relative mige end their loecation.

To the list of informabtion rmust be added the amount
of investment in plant and mashinery, and a measure of exveéss
papacity, In addition, the readsr must be told to what
extent suoh exsens eapacity has exlated in the past.

Barriers to enbtry and exid must be considersd, This,
admittedly, is e 41fficult task to perform. But bscsuase the
Oommigsion ia more or less assured the so-aparation of the
firme involved, 1t would be mush easier for the Commlssion
to perform this analysis than for anyone else.

From the point of view of predustion, rather than
demand, the type, and nmumber of produsts should be examined,
and, as woll, thelr inter~relationship in the productlye prosesas,
Also sssential lmowledge 1s the degres of speseclalization
prastized by the Individual fimm and among the fimma in the
industry,

Some pleture of the nwmber and kind of close sub-
stitutes must be ludlosted, inecluding information about pries
differentials, uses and other pertinent informetion,

Altihoush many may find this list dncomplete (1%
is doubtful whether any list of this kind would ever be
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considered to be complete) the information that is being
asked for is certainly of the natﬁre which any industry study
would be required to give. It will be noted that it will
require a good deal of economic analysis merely to gather
this information, but no more than a body like the Commission
vhould be expected to handle. And it must be pointed out that,
in many cases, much of the information 1is apparent oﬁ observa-
tion. Most of the difficulties will be encountered when
examinations of the larger and more complex industries are
called for. However, it is these very industries &bout which
it i1s most important to be fully inTormed.

There are several purposes which 1t is hoped that the
information that has been called for may serve., First, it
is extremely useful, both as a general policy guide and for
academic reasons, to have as much information about as many
industries as can be gathered. The importance of this considera=
tion is not open to question; but it‘may properly be asked
whether the Commission is the body which should provide this
dervice. But who has a better opportunity? Since the |
Commission must become familiar with the industry anyway,
why should it not expend the extra effoft when in so doing
it can perform an important taske At any rate, the reasons

which follow are more in keeping with the role of the Commissione

Second, it is especially important to fully know and
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understand tlose industries that have resorted to agreement,
There are aebvious questions to be asked. Is there any
particular pattern which may be noted? Why these particular
 industries?

Third; the information which is being required must
necessarily be taken into account by the Commission when
it suggests remedies. Most careful analysis is necessary
w:en the use of a tariff reduction is cohtemplated, especially
3ince the govermment may be reluctant to make use of this
remedy. But govermment reluctance aside, the Commiasion
should be made to answer for any remedies 1t proposes. I .re
Having analyzed the structure of the industry, it should
trace through the probable effects which the suggested
course of action are likely to have. Considering that it
is the public body most familiar with the industry, the
Commission should feel itself responsible for indicating the

extent to which the tariff should be reduced. Of course,

tariff reduction is not the only available remedy, but its

use would seem to require the most searching analysis,
Fourth, the information acquired in the investigation
of a combination could be extremely useful if a merger was
proposed in the industry.
Fifth, the information is necessary if the reader is
to make an intelligent appraisal of the practices engaged in

by the combination,
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It must be repeated that, notwithstanding the request
for additional information, it is not proposed that there
should be any departure from the per se rule governing the
interpretation of combinations.. What has been requested,
primarily, is a description of most important structural
characteristics of tine industry or market with which an
economic analysis may be performed. But it must be noted
that more time and effort will have to be put into the writing
of a report, with the most marked difference occurring when
large and compdex industries are being investigateds Although
the extra effort will bs much less than is required to
decide whether an industry is workably competitive, a

diminution in fthe number of cases the Commission can handle

is to be expected. However, much depends on who performs
the basie economic research. At present, the Commission may
request of the Director of Investigation and Research that
he and his staff gather whatever Information it requires.,
Thus, should the brunt of the tosk fall on the Director, it
may be necessary for extra staff to be added if the intensity
of the enforcement programme 1s not to suffer. Or, as an
altermative, perhavns the Commission should have its own
research staff. However, it would seem wisest to merely

add to the staff of the Director since they are nog required
to perform special research projects--such as the study into
"loss-leader" selling--and hence acquired the experience in

that direction.



CHAPTER VI
ANTICOMBINES ENFORCEMENT EXTENDED--
MERGER, TRUST OR MONOPOLY

The Law Relating to Merger, Trust or Monopoly

All the cases discussed in the previous chapters dealt
with resale nrice maintenance, price discrimination, and
combinations in the strict sense of the term--two or more
firms combining for the purpose of restricting competition.

The latter type of activity has absorbed almost all the
attention of the anti-combines enforcement agencies, but
recent signs point to increased activity in another area

of anti-combines enforcement. This is the area of ™merger,

trust or monopoly".

Definition. A "merger, trust or monopoly" means one

or more persons
(i) who has or have purchased, leased or otherwise
acquired any control over or interest in the whole or part of
the business of another, or
(ii) who either substantially or completely control,
throughout any particular area or district in Canada or
throughout Canada the class or species of business which he

or they are engaged in, '"which . . ., merger, trust or mono-

poly has operated or is likely to operate to the detriment

131
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of the public, whether consumer, producers or others;“l.

Interpretation. The aspect which lends a good deal

of interest to the anti-combines activity in this sector is
the way in which the courts and the Restrictive Trade
Practices Commission have interpreted merger, trust or mono-
poly. Since none of these terms acquires legal meaning un-
less detriment, present or potential, is shown to exist, the
differences of opinion and uncertainty have centered around
the interpretation of detriment. Two 1ines of argument,
althoush not always clearly drawn, have been used. They are
as follows:

(1) The rules applied to combinations should be
carried over and any substantial lessening of competition
should be considered detrimental per se.

(2) The circumstances surrounding each case should
be examined to determine whether they are such that detriment
will result. |

What finally s eems to be evolving is a combination of

the two arguments. In relation to this the intent of the
accused has assumed greas importance.

Some BEconomiec and Enforcement Considerations

Before launching into a discussion of the cases and

reports, some important characteristics of mergers and mono-

lcombines Investigation Act, R.S.C. 1952, c.31ll, s. 2(a) (VI)
and 2(6). .
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polies will be discussed.

There are sound economic arguments for not breating
every reduction of competition by way of merger and monopoly
as per se detrimental to the public interest. Given the
necessity of a large-sized production unit in order to attain
an efficient scale, and a relatively small market, a high
level of concentration will be the inevitable resultz. Thus,
a high level of concentration or even monopoly on a regional,
and sometimes national level, may be the price of efficient,
low cost production. Concentration of control may sometimes
not lead to lower costs or production, as such, but administrative
and selling costs may be reduced. It may readily be seen that
to attack every movement in the direction of concentration
could lead to a high nrice being paid through the loss of
elfficiency.

However, it is not sufficient that it be demonstrated
that the unit of control is efficient. Another important
criterion 1s whether or not the benefits accruing from increased
efficiency are being,or are likely to be, passed on to the
consumer, To determine this possibility, one must look to
existing or potential competition. The directions from which

competition is likely to come 1s from close substitutes,

foreign based producers, and new entrants. Where there are no

2Canadian manufacturing industries, generally, offer a good

example of this. See G. Rosenbluth, Concentration in Canadian
Manufgcturing Industries, (Princeton, N.J., Princeton univer-
sity Press, 1957), pe. 20
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close substitutes already in existence, it is suggested that
it would be foolish to adopt the role of fortune teller.
Even if a considerable amount of time was spent in investigating
the possibilities of innovation, predictions would still
have to be treated with extreme skepticism. However, where
competition from close substitutes already exigts, a careful
measurement of the strength of this competition is necessary.
To do so requires that three questions be answered: (1) Over
what share of the market do substitutes offer competition?
(2) How perfect are these substitutes? (3) How does their
cost of production comm re with the costs of the merging firms?
It 1s anpreclated that these are difficult questions to answer;

However, it is not being suggested that attempts be made to é%
measure demand schedules. It should be possible to get a

fairly clear picture of the areas of use where substitutes are
offering competition merely by observation. Also, one should
have a good idea of the degree of substitutability from an
examination of prices and sales., A cost comparison, unfort-
unately, is more difficult to make, especially where the

production of Jjoint products is involved. However, it would
not be necessary to make a cost comparison unless it was

first determined that close substitutes existed over a wide
share of the market. Thus, to sum up, the consumers interests

can be considered to be protected by the existence of substitutes

only when they compete over a wide share of the market, are
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very close, and their cost of production compares favourably
with the costs of the merging firms.

The second direction to look for competition isvto\
foreign based producers. Where a tariff sérves as protectionv
for domestic producers, there should be no difficulty in safe-
guarding the interests of the consumer. If the merging firms
are confid ent in their ability to produce more efficiently
because of the merger, then they should be willing to accept
a tariff reduction; with increased efficiency thelr need for
tariff protection should obviouSly be less. However, there
may be other firms in the industry, and the situation is
then more complicated. In such instances the policy to be
followed would have to dépend on the circumstances of the
'particular case,

New entrants provide a source of potential competition.
Where barriers to entry are not high, it may be expected that
high profits will attract new entrants to the industry. Thus,
where increased efficiency may be anﬁicipated to result from
a merger, and where the barriers to entry are not high, it
may be permissible to allow the merger to take place.

Other, and equally difficult, considerations apply
to the judgment of monopoly. If the firm is an aggressive
innovator in the Schumpeterian sense, or given the less

dramatic, but equally important, consideration that the econ-



136

nomy simply cannot afford more than one efficient firm, the
problem of whether the consumer is benefiting still remains
to be answered. When does consumer benefit end and where
does consumer exploitation begin? What is a fair return to
the business pioneer and how long should this rate of return
be allowed to continue where a monovoly position is being
enjoyed? Answers to these questions may be avoided through
a carefﬁi selection of investigations by the Director of
Investigation and Research, but any far-reaching investigation
of mergers and monopolies will undoubtedly iring to light
situations where they will have to be answered.

Whereas an existing monopoly, or one being formed by
way of merger, may appear less harmful than a combination be-
cause of the possibility of increased efficiency, this 1s not
the complete picture, A combination by comparison 1is a
loosely knit organization. There is only agreement, not
unity of control in a legal sense. Also, Very few agreements
are strictly adhered to, especially where the punishment on
being discovered is slight. And where the combination is un-
covered by the antli-combines adminigtration it is rather an

easily-managed matter to dissolve it, simply because there is
no legal, only artifical, unity of control. DNone of this

applies to the individual company that has acquired a mono-
poly or near—moﬁopoly position or for that matter, any company.

Although the court may give an order calling for the dissolution
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of a merger of a monopoly--which power has hitherto not been
exercised--it may be reluctant to do so since the practical
difficulties in complylng with the court's wishes may be many.
These considerations must weigh heavily in determining the
allocation of time spent in investigation. Greater returns
will obviously be forthcoming if mergers harmful to the publiec
interests are discouraged before plans for their completion
can be carried out.

Enforcement of "Merger, Trust or Monovoly"

To_date; there have been only twoAprosecutions under
the merger, trust or monopoly offence, created in 1910 under
the Combines Investigation Act. There have also been only
five reports written on investigations into alleged offences
under that part of the Act. Two of these gave rise to the

prosecutions mentioned, and of the other three, court action
is pending in one case. Legal action has been recommended in
another if the plans for the merger are carried out, and in
the most recent report, no action was prescribed.

Fruits and Vagetables--Western Canada3 (Rexe Ve Staples)u.

ool '

In a report submitted in 1939 on the distribution of British

3Canada, Combines Investigation Act, Report of Commissioner:
Investigation into an Allezed Combine of Wholesalers and
Shippers of Fruits and Vegetables in Western Canada, (Ottaws,

King's Printer, 1939)
bRrex v. Staples (1910) L D.L.R. 699
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Columbia fruit in Western Canada, the Commissioner concluded
that the ownership of stock by the largest fruit and grocery
Jjobber in Western Canada in a fruit sales agency constituted
detriment to the growerss.

The situation in British Columbia at the time of the
report, and previously, was the famillar one of the unorgani-
zed, small agricultural producer contending with the relatively
much stronger buyer of his produce. The system of distribution
was such that the fruit passed from the grower to a shipper,
who sold the fruit on the grower's behalf, for a mutually-agreed-
on commission. The shipper sold to the jobber. Sale was
generally conducted through an intermediary, a broker. It
was his job to keep informed of the market conditions at the
points where the fruit was being shipped. ZEssentially, he
acted as an intelligence service for the shipper, and thus
for the grower. It was the responsibility of both the shipper
and the broker to ensure that the grower received the best
possible terms in selling his fruit to the. jobber.

A further link in the chain of distribution were the
selling apents--organizations that represented the shipperse.
They performed exactlyuﬁhe same function as the shippéf}‘thap

is, sold the growers! fruit to the jobber. The selling agents

were often co-operative organizations of shippers who combined

SFpuits and Vegetables Report, op. cit., p. 81
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in an effort to facilitate the marketing of the fruit of the
growers they represented and to reduce their selling costs.
Other sales agents were not co-operatives, although shippers
often held some Qf their stock. One such agent, Sales Service
Ltd., handled in the vicinity of 19 per cenﬁ of British
Columbia fruit marketed on the prairies,

The last marketing organization of importance in the
discussion was the jobber. There were four large jobbers at
the time and several who were very much smaller. However,
the four large ones, in essence, constituted only three

independents as one, Dominion Fruit Ltd., was a wholly-owned
subsidiary of another, Western Fruit Ltd; The Jobbers marketed
the fruit throughout the prairies. The larger ones had
branches in most of the important cities. The small jobbers

zenerally did not have anyAbranches and only operated in one

locality, sometimes peddling their frult directly to the
consumeré.

The situation leadins to the investigation and
prosecution followed the purchase by Dominion Fruit Ltd,
of 50 per cent of the shares in a holding company, Lander
Company Ltd., which held slightly more than 50 per cent of

the shares in Sales Service Ltd., In addition, the holding

6Tbid., Chapters 2 and 3
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company held a controlling interest in several shipping houses.
The Commissioner's report concluded that it was detrimental
to the growers! interest for Western Grocers through the
Lander Co. and’Dominion Fruit to have a financial interest in
Sales Service and the shipping houses, since in all cases
they were expected to operate in the best interests of the
growers, not the jobbers!?,

Although the investigation did not reveal that Sales
Service was selling at a lower price to Dominion Frulit and
Western Grocers than any of the other selling agents and
shipping houses, the report did find that_there were other
possibilities for detriment to the growers:

(1) A system of floor stock protection practiced

in British Columbia allowsed for rebates to jobbers when a
sudden drop in price found them with unsold fruit on their

hands which they had bought at the old nigher price.

(2) A system of condition claims which allowed the
jobbers to be reimbursed for fruit that deteriorated on the
way to its destination.

(3) Quantity discounts which allowed for lower

7

prices to jobbers who bought in considerable volume'.

The judge tryinz the case, brought to court at the

TIbid., pp. 52 £f.
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instance of the Attorney General of British Columbia, did not
ooncur with the Commissioner's conclusions. No combine under
the merger, trust or monopoly vrovision was found to exist.
The judge ruled as foliows:

(1) Fifty per cent holding of the shares in the
Lander Company by Western Grocers did not constitute control.

(2) Even if it did constitute control, there had
been no detriment to the growers. Any protection offered
Western Grocers,as far as price and refunds on damaged fruilt
are concerned, were justified. The quantity discounts were

reasonable. The growers were not receiving any smaller retums

selling through Sales Service than other growers. In
addition, if they did feel they were receiving less they could
always sell through someone else. Finally, since the two
shareholders besides Western Grocers in Lander Company did

not own any stock in Western Grocers, it was not in their

interest to allow Western Grocers to eat into their income

8

by giving them extraordinary discounts and the like .

| The conditions of the case are rather interesting.
It is the only merger case on récord that concerns vertical
rather than horizontal expansion. Bubt i1ts very uniqueness
detracts from the possibility that it will be much referred

to in future cases. The decision itself is somewhat disappoint-

8Rex v. Staples, (191,0) d D.L.R., 699
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ing. No positive benefits could accrue £o either the growers
or the shippers from having Western Grocers owning shares in
the Lander Co., and the possibility of harm being done the
growers was clearly apparent. Perhaps fhe Judgment would
have been different if other than purely punitive measures

were made available by the law. Section 31 (1) (b) of the
Combines Investigation Act, introduced in the 1952 amendments,

gives the courts the authority to order dissolution of a
merger and & monopoly. These remedies were not available

to the courts in the Staples case and there i1s good cause to
speculate that the decision would have been different if they
were.

Perhaps more Important than the judgment was the report.
Generally, the people who stand to suffer most from the
activities of a combine are the consumers, and for obvious
reasons no great interest and reaction is expected from ﬁhem.
But here was a report that affected the vital interests of the
growers and it is to be expected that the report was avidly
read and discussed. For this reason, the possibility of
detrimental effects to the growers' interests because of
Western Grocers' connection with the Lander Co. was reduced.
The report also provided an excellent discussion of marketing
arrangements, with suggestions for their improvement which

would benefit the growers. It is interestins to note that the

Commissioner warned the growers against using the remedy of
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combining as a way out of thelr difficulties. He felt that
this would lead to a highef price being charged the consumer.
In essence,ﬁﬁis amounts to a recommendation against the
development and use of countervailing powerg.

MatcheslO (Rex., v. Eddy Match Company Ltd.)11 The

international match market has long been controlled by Swedish,
British and American interestslg. The conditions of the

match industry in Canada were a result of cartel arrangements
among those interests. In 1927, after a brief period of

rivalry in the Canadian market, three independent producers

were merged under the name of the Eddy Match Company. At

the time of the investigation in 1947, Bryand and May, the
British member of the cartel, or its nominees, held approximately
66 per cent of the common shares in thé Eddy Mateh Company,

and the Diamond Match Company, the American member of the

cartel, or its nominees, held 28 per cent. At the same time,

Ippuits and Vegetables Report, op. cite, Pe 77

lOCanada, Combines Investigation Act, Report of Commissioner,
Investigation into an alleged Combine 1n the Manulacture,

Distribution and Sale of Matches, (Ottawa, King's Printer,1949)

1lpex v. Eddy Match Co. Ltd., (1951) 104 G.C.C. 39
lZCanada, Combines Investigation Act, Report of Commissioner,
Canada and Internation Cartels: An Inquiry into the Nature
and Effects of International Cartels and other Trade Com-
binations (Ottawa, King's Printer, 19L5), p. 2 ff.
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the American firm held 69 per cent of the preferred shares
and the British firm held 17 per cent. The management of the
Eddy Match Company had since 1928 been in the hands of the -
Diamond Match Companle.

The merger in 1927 placed Eddy Match in a position
of beins sole producer of matches in Canadae. This position
was maintained fthrough the years by acquiring each new comp-
etitor in turn as it entered the market. However, competitors
were not acquired immediatelj and there were periods of comp-
etition. Various tactics were used by Eddy to meet that
competition--fighting brands, low prices in specific arecas,
resale price maintenance, confidential discounts and rebates.
In one case, Eddy simply loaded a market with matches iIn
order to make it difficult for a competitor to get started.

In another, they resorted to various methods of spying. The

net outcome was that at the time of the investigation there

were no independent producers of wooden matches. All producers
were subsidiaries of Eddy, either through its holding company,
Valecourt, or directly. ‘

Eddy and all of its subsidiaries, including the holding
company, Valcourt, were charged under the "merger, trust or

monopoly provision" of the Act. All the accused were found

3The acquisitions made by Eddy and its tactics are described
throughout the report.
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gullty and fined a total of $85,000.

Unlike the decision of the Staples case, there is
comparatively little analysis of detriment based on specific
examples where the public hadléuffered through Eddy's activities.
This, however, is to be expected as there was no elimination
of competition in the Staples case, only the possibility ofﬁ
detriment to the growers due to the relationships bétween
grower, sales agent, and jobber. Eddy, on the other hand, had
systematically eliminated all competition in the wooden match
industry.

The decision lays great stress on the intent of Eddy
and its subsidiaries. At one point in the judgment, 1t is

stated:

Moreover, in the examination and appreciation
of the evidence relative to a charge of this nature,
the matter to be considered is the end sought by the
offender without regard to the actual and attained.
Section 2, subsection (1) of the Act states expressly
that every agreement, mer%er, trust or monopoly is
illegal when it has operated or is likely to operate
to the detriment or against the interest of the
public. Hence it is immaterial in judging such an
agreement that it did operate cor that it did not
operate to the detriment of the public. The criterion
to be applied is that of the very nature o£ the plan
contemplated without regard to its results L,

This line of reasoning is perfectly acceptable where
an agreement 1s uncovered that will lead to the suppression of

competition and it is perfectly acceptable for the circumstances

1)"LB.’l.envem.le, Je, (1951) 104 C.C.C. 39 at p. L2
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of the Eddy case, but most cases of merger and mbnopoly demand
a somewhat subtler approach simply because it is not always
possible to uncover a plan--very often because one does not
exist. |

The judgment goes on to state: "The combine is
illezal when the free play of competitioh is paralyzed or is
likely to be"ls. What is suggested here is that the judgment
is being based on the same princliples as those governing
combinatlions~--any attempt to unduly reduce the area of comp-
etition is illegal per se. To use this approach in judging
merger and monopoly is to completely beg the point. It can
be stated of every case of monopoly that there is a paralysis
of the free play of competition; however, this does not
necessarily indicate that competition is being unduly suppressed

or that there is public detriment. That can only be decided
through a close analysis of the reasons for the existence of
the monopoly. Of course, part of the answer can be provided
through the determination of the intent of the monopolilst,
which was given careful attention in the judgment. However,
intent only becomes a meaningful means of determining undue

restraint of trade when it is given broad meaning, encompassing

all the economic congiderations.

15Tbid., p. 42
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In an appeal to the Quebec Court of Queen's Benchlé,

the dacision of the lower court was upheld. The decision of
the higher court is of particular interest because of its
discussion of detriment. The very important point is made
that 1t 1s not necessary "that ac;ual detriment be demon-

strated®™. It is only necessary to show that the acts create

", e . a preiumption that they will probably prejudice the
public rizht" 7. This line of reasoning makes possible the

application of the principles used to judge combinations.
The essence of the judgment is summed up in the following:

What we have ke is the activity envisaged -
by Section 2-l-b, - the control of a class of
business; a control that, as revealed by the evid-

ence, excluded for all practical purposes, the,
possibility of any comm tition. Such a condition

ycreates a presumption that the public is being de-

grived of all the benefits offree competition and
his degrivation,'belnq the negation of the public
right, 1s necessarily to the detriment or against

the interest of the public.

This presumption, however, may be rebutted and
it does not seem unreasonable to sugzpest that some
Teontrols” might 1n exceptional c¢ircumstances be

ore advantageous to The nublic Tthan 1f the business
%ﬁnrﬂﬁﬁﬁrfrar?*rr§§“"“1nnr1ﬂﬂax"ruzznr1ﬁnnr1nﬂrr§“‘”‘“"

*
which disclose the systematic elimination of comp-
etition, the presumption of detriment becomes
violent. In these circumstances, the burden of
showing absence of detriment must surely rest on
the shoulders of thHose asainst wanom the presumption

plays,i0 17

16Eddy Mateh Co. Ltd. v. The Queen (1954) 109 c.c.ce 1
l7per Casey J., (195lL) 109 ce.c.ce I at p. 21

18mnphasis added
19asey J., op. cit., p. 21
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The Jjudgment does go on to specify particular in-
stancesvwhere detriment can be inferred f?om Eddyt's acti-
vities and price structure. But it is clear that the decision
1s not based to any great extent on these specific instances.

It is rather unfortunate that the Eddy case was not
brought to trial after the 1952 amenaments had been passed.

It would have proved extremely interesting to see whether

the court would have exercised its power to issue an order
of dissolution. The circumstances of Eddy's rise to mono-
poly power, 1ts activities to preserve and‘exploit that

position would certainly have justified even such a drastic

ruling. The $85,000 fine was not sufficient as a punitive

‘measure, and of course, a fine is not a corrective, it is
primarily a deterrent.
However, as the tarlff on wooden matches was reduced,

a posiﬁiﬁe step to improve the situation was taken. The

Commissioner'!s report contained a’suggestion for this
reductionzo,‘which was accented, It is not always possible

to reduce a tariff without harming producers not involved

in illegal activities as in most cases there is no monopoly
covering all of the country. While the tariff reduction

must be regarded as a positive step in alleviating the exg
ploitation of the consumer, there is some doubt as to its

effectiveness because of the cartel control,

2Oat p. 128
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However, in the particular instance of the wooden match
Industry one of the best correctives was discovery and prosecu-
tion. This fact is so obvious that it almost slipped by un-
noticed. It is clear from the history of the industry that
the conditions of entry are not difficult. They were only made
so by Eddy's aggressive monopolistic tactiecs. Thus, with
Eddy!'s powér to continue such practices curbed, it is highly
1ikeiy that new entrants will be attracted as they have been
in the past, if Eddy continues to reap high profits.

Approach of the Restrictive Trade Practices Commission to Detriment

The two cases of merger, trust or monopoly do not pro-
vide any significant background from which comprehensive pre-
cedents can be drawn in judging future cases. However, of the
two, the Eddy case is more useful for that purpose. But Eddy's
systematic destruction of competition created circumstances |
very similar to many cases of combination, and the court had
very little reason to look beyond the precedents established
throughout the yéars. Thus, the Eddy case 1s of very limited
usefulness as a guilde.

The three reports written by the Commission involved
circumstances not qﬁite as obvious as those surrounding Eddy's
rise and preservation of its monopoly position. Therefore,

the reports cover largely uncharted territory. Thus, the



150

work of the Commission achieves most importance in its inter-
pretation of merger and monopoly, because, as far as combinations
are concerned, the Commission is bound to follow the unequivocal
interpretation rendered by the courtse.

However, there has been no substantial break with the
established tradition. The Commission has sought to determine
whether competition will be unduly lessened in forming a
judgment of whether detriment to the customer is likely to
follow from a merger. In that connection, careful attention
has been given to the role the firms have played in affecting
the pattern of competition in the industry. The criterion has
still been the preservation of competition, but the analysis
of what is undue lessening of competition has been more
penetrating and flexible.

As well as investigating the competitive role of the

firms, the Commission also has given attention to the

possibility of mergers creating economies to the benefit
of the public. In other words, although preserving the back-

bone of the anti-combines laws through judging each merger and

monopoly in terms of its affect on competition, the Commission
has recognized that there are instances where a reduction of
competition may not be harmful to the public, and may even be

beneficial. A fair amount of time has been spent in determining
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the extent of the economies, if any, that can be expected from

the merging of two competitors. However, the analysis has

not stopped there; the further question has been asked--what
benefit will these economies bring to the public? Where the
competitive situation is such that the consumer ie not expected
to benefit from possible gains in efficiency, the Commission
has made the preservation of competition the overriding
consideration.

The above outline is a fairly complete picture of
the position adopted by the Commission, but it becomes more
comprehensive when the circumstances of each case are known.
Although only three reports dealing with the "merger and mono-
poly" provision have been written, it is felt that the consistent
use of the same criteria in arriving at a decision justifies
the generalizations that have been offered.

The Brewery Report.21 At the time of writing of the

report, Canadian Breweries Ltd. was in a very powerful, al-
though not dominant, market position in Ontario and Quebec

and was threatening to increase its holdings in Western Canada.
A series of twenty-three acqulsitions over a period of
approximately eighteen years had placed Canadian Breweries

in a position where it accounted for 6lL.2% of Ontario sales.

A merger with National Breweries Ltd., the largest brewery

21Canada, Restrictive Trade Practices Commission, Report Con-
cernin%Aan Alleged Combine in the Manufacture, Distribution
and Sale of Beer 1n Canada, (Ottawa: Queen'!s Printer, 1955)
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in Quebec for a number of years, provided Canadian Breweries
with 41.9% of Quebec sales®?, In Western Canada, it held
23.8%, the largest single holding, of the voting stock of
Westérn Canada Breweries Ltd., a holding company owning or
controlling five breweries. In addition, Western Canada
Brewerles controlled, in conjunction with three officers of
Canadian Breweries, Grant's Brewery Ltd. Including Grant's,
Western Canada Breweries éccounted for 3&.&% of sales in ﬁhe
Western Provinces, excluding Albefta23. |

Counsel for Canadian Breweries adopted the position
that there was no offence under the "merger, trust or mono-
poly" provision: '

(1) There was provincial control of the brewing
industry'and the mergers and acquisitions were carried out
with the full knowledge of the provincial authorities.

(ii) The provincial control extended to all aspects
of the business, including advertising, inspection of production
methods and pricing; these controls weré‘sufficient guarantees
that there could be no detriment to the public.

-

(11i)The concentration of producers in the brewing

industry was a natural development that was in tune with the

22Ibid., percentages given on p. 92

231pid., p. 95
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modern trend.

(iv) The reduction in the number of competitors did
not mean less; but more competition. The large surviving
breweries, with large research staffs were able to compete
at a level and to a degree that was beﬂ%ficial to the public.

(v) In reducing the excess ﬁumber of competitors in
the brewing ihdustry in Ontario, Canadian Breweries had per=
formed a public service; excess capacity had been redﬁced and
the level of cleanliness and efficiency had been raised.au

The Commission on the whole did not concur with these
declarations. It found that the provincial authorities could
not be expectedvto interfere with mergers or acquisitions; the
price control by the provinces was not absolute, as the
breweries had a voice in the pricing of beer, and the chance
of the breweries speaking in unison was increased because of
the reduction of the number of competitors; the concentration
in the induspry was not due to natural economic developments
Abut to the efforts of Canadian Breweries. The Commission

agreed that there had been an unfortunate situation in Ontario,
¥

but did not agree that it was the function of Canadian

Breweries to rectify it., This was considered the duty of a
’

government body. But the most important consideration of all

UTpid., p. 56 £f.
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was that Canadian Breweries had continued to destroy competitors
long after the number of Ontario competitors had been reduced
to manageable proportionszs. |
It was concluded that Canadian Breweries ﬁad through
1ts reduction of the number of competitors engaged in
activities detrimental to the publlc interest. Detriment
was considered to stem from two directions:
(1) The artifical reduction in the number of competitors
had deprived the public of the benefits to be derived from
the free flow of compétition.
(2) The reduction in the number of brands effected
by Canadigh Breweries was harmful to the consumers, who for
one reason or another had become attached to themaé.
The Commission did not find that Canadian Breweries
héd achieved effective control over the industry either in
specific markets or on an national 1eve127. Its recommendations
mirror this finding as well as the one previously mentioned
that Canadian Breweries'! intentions seemed to be to gain
control of the industry;

It was recommended that:

(1) Canadian Breweries be prevented from acquirihgv

251bide, De T7 £fe

201p14,, p. 101

271bid., p. 102
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either the assets of a controlling interest in the capital
stock of any of its competitors.
(2) Canadian Breweries be prevented from incPeasing
its holdings of the capital stock of Western Canada Breweries.
(3) No agenﬁ or principal of Canadian Breweries be
permitted to serve as an officer or director of Western
Canada Breweries.
(I4) Canadian Breweries should be prevented from enter-

ing into any agreement with its competitors for the sake of
fixing prices or restricting competition in any way .
The most important consideration in the Brewery Report

29

is the intent of Canadian Breweries™’., Since it was found

that Canadian Breweries was not a merger, trust or monopoly
by way of standing alone or almost alone in the beer market,
its intent acquires even more significance than it would
ordinarily. Aside from the information gleaned from the
files of the suspected companles, two objective tests have
been used to determine intentions:

(1) Is the price paid for the equity in keeping with
its value? In this connection, it was pointed out that

Canadian Breweries had overpald on a number of occasions.

281p14., p. 103

29¢f. M. Cohen, Review, Canadisn Bar Review, Vol. XXXIII (1955),
p. 1203
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It was concluded that the reason for such extravagant gen-
erosity was Canadian Breweries! desire to be rid of a
competitor. "

(2) Another test used has been the eventual fate
of the acquired company=--have its plant and equipment been
utilized or have they merely been scrapped? Where the
latter has occurred, and at a loss, the presumption has
naturally been that the acquisition was for an illegal purpose--
the destruction of a competitorBo. On that basis, Canadian
Breweries!' record is qulte poor as it discontinued operations
at twelve of the twenty-three plants that it acquired31.

In conclusion it may be stated that, of all the

charges levelled agalnst Canadian Brewerles, perhaps the

most serious is that it changed the character of the industry
to such an extent in Quebec and Ontario that the conditions
of entry are such that the high degree of concentration may
be expected to continue. The process of concentrating the
industry changed the methods of competition, and with them

ralsed the barriers to new competition;32 advertising on a

3OBrBwery Report, op. cit., e.g. Pe 71
31bid., p. 99

32This was expressed quite clearly in the statement of evidence
submitted on behalf of the Director:
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wide scale now seems to have become an important element of

the pattern of competition33. This can be expected to raise

34

the barriers to new competition in two ways:

32 (conte)npregdom of entry into the brewing industry has
been restricted by the policies pursued by Canadian
Breweries Limlted, including the policy of acquiring
and closing out plants, of opposing the lssue of new
licenses and in particular, by the basic policy of
changing the whole structure of the industry in such
a way as to make 1t increasingly difficult for
persons without great capital resources to gain
entry." (Ibid., p. 1)

It is rather surprising that the Commission did
not include this factor in its conclusions as to
detriment. In a later report (the Yeast Report)
the Commission does take notice of a similar sub-
mission by the Director, and quite adequately
rexamines the conditions of entry in the industry.
It is to be expected that the movement from per se
rulings on combines to the closer economic analysis
("rule of reason") required in merger cases ne-
cessitated a period of adjustment on the part of
the Commission. Even though it only came into
being in 1952, any experience of its members would
be in combines cases.

33This is esgeciallX true of Quebsc, where provincial controls
over adver ising n the brewe industry is not very stringent.
The effects of Canadian Breweries' acquisition of Dow were
made evident very soon. See page 37 of the Brewery Report.

U1y is important to note Bain's conclusion with respect to
the effect of product differentiation on the barriers to
entry. He states: "Perhavs the most surprising finding of
our study « « o i3 that the most important barrier
discovered by detailed study is probably product differentia-
tion", Barriers to New Compmetition, (Canbridge: Harvard
University Press, 1956) p. 216 ‘
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(1) The budget of the‘new entrant will héve to be
larger because it undoubtedly will have to participate in
the advertising competition.

(2) The new entrant will be faced with greater

difficulties in winning customers because of the great stress

on differentiating the product in the customer's mind,
Whether this dlsadvantage 1s overcome through greater ad-

vertising expenditures or lower prices makes no difference

to the final conclusion that entry barriers have been raised,

Sugar - Western Canada.35 The sugar industry in

Canada is fairly concentrated, but by no méans monopolized;
seven companies with eleven plants supply almost completely
the domestic market for refined sugare. The tariff is
sufficiently high to keep out almost all imported sugar.

The producers may accurately be described as eastern and

western. Six plants are operated in the east, two refine
home-grown sugar beets, one may be used either for beet or
cane sugar refining. Of the five plants in Western Canada,
one is located at Vancouver and produces cane sugar and the
other four are used for the production of beet sugar.
Although five plants supply the western market, there

are only two firms. The British Columbia Sugar Refining

35Canada, Restrictive Trade Practices Commission, Report Con-
cerning the Sugar Industry in Western Canada and a Proposed
Mercer of Sugar Companies, (ottawa, queents rPrinter, 1957 )
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Company Limitedk(hereafter referred to as B.C.S.R.) operates
the plant in Vancouwer. and 1ts wholly-owned subsidiary,
Canadian Sugar Factories Ltd., operates three of the four

sugar beet refineries, all of which are located in Alberta.

The Manitoba Sugar Company Ltd. is an independent company,

bperating a plant at Fort - Garry, Manitoba36.
The circumstance leading to the investigation was
the purchase by B.C.S.R. of Manitoba Sugar common shares.
Appréximately 111% had been acquired and options had been
obtained on almoét all the rest of the outstanding shares,

37

B.C«3.Re had also assumed management of Manitoba Sugar.

The Commission's report concluded that it would not be in
the public intérest for B.C.S.R. or any other sugar refining
company to have control, or even an interest in Manitoba Sugar.
The recommendation was based on the belief that
Manitoba Sugar as a private company, due to its location and
the homogeneous nature of the product, was a positive factor
in stimulating competition in the Manitoba and Saskatchewan
markets.38 The relevant factors in leading the Commlission to

this conclusion are as follows:

36Ibid.; see Chapter II for a discussion of the industry.
3T1pia Chgpter VI, A fiarl n price wag pal he
ol %ﬁeeghap er is %gr %erggtggq? gcrgblng in

detall the dissenslion among the principal shareholders and
BeC.S.Re's opportunism in exploi%ina the situation.

381bido, po 180 ff.
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(1) As mentioned, the tariff on refined sugar
quite adequately protected the domestic »nroducers. All pricing
in the industry was directly or indirectly tied to the price
at which sugar could be profitably imported. B.C.S.R. set its
Vancouver prices at a level just below that at which off-
shore - sugar could compete. The eastern refiners, largely
located at Montreal, followed the same practice.39

(2) A system of basing-point pricing was practicedin
the industry. The two basing points were Vancouver and
Montreal, where two of the three eastern cane refineries
were located.} Prices at any point in Canada were based on
either the Montreal prices plus freight or the Vancouver prices
plus freight, depending on which total was lower. Moving
towards the pfairies from Montreal and Vancouver, prices
increased until their highest point was regched in mastern
Saskatchewan. All prices were, of course, delivered prices.
For example, the Alberta producer at A selling to a buyer at
B would not base his prices at B on the price at A plus freight
to B, but would base it on the price at Vancouver plus freight
from Vancouver to B.MO Since all freight costs were calculated
on the basis of railway tariffs, the buyer was not free to

arrange his own transportation and could not take advantage of

4O1pid., p. 68-Ti
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any economies made available through less expensive modes of
transportation.

(3) Except for a brief price war in Manitoba, in
1937, price competition between the eastern producers and
BJ.C.S.R. was non-existent.ul

() Price competition with B.C.S.R. has been stimulated
by Manitoba Sugar. On occasions when Manitoba Sugar experlenced
difficulty in disposing of its supply, it guarded its market
by lowering price, and on occasion it invaded the Saskatchewan
market, which in the past had been solely supplied by B.C.S.R.
and its subsidiary. Manitoba Sugar further enhanced the
position of the consumer by not always adhering to a system
of delivered pricing, on occasion allowing the buyer to
arrange his own transportatione.

It is evident that the separate ownership of Manitoba
Sugar could do nothing to change B.C.S.R.'s complete control
of the British Columbia and Alberta markeﬁs. However, the
Commission felt that Manitoba Sugar could, by remalning under
separate control, continue to inject some competition into
an otherwise non-competitive situation in Manitoba and

Saskatchewan.uz The criterion in this report, as in others,

u-lIbido, po 85"96

42Tbid., p. 179 £f. It is interesting to note that the
Commission employed outside assistance. Professor J. C.
Welden, Department of Economics, McGill University served
as an economic consultant. If anything, the employment of
expert economic advice is an indication of the different

ap%?oach used by the Commission in judging mergers and mono-
polies as compared to combinations.
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has been whether competition will be unduly reduced., How-
ever this finding has been based on the specific conditions
of the industry, not on the general presumption that the
elimination of a competitor is per se detrimental to the
consumers, |

The Commission diverged somewhat from its usual
practice‘of examining possible gains in efficlency. It largely
ignored in its apvpraisal claims by B.C.S.R. that it could
operate Manlitoba Sugar more efficiently than it had been in
the past. However, in this instance, the Commission was
primarily concerned with the competitive situatimbecauss
the facts in that direction were so very obvious. The evid-
ence showed that B.C.S5.R. kept its prices as high as was
consistent with keeping imported sugar out of Western Canada,
Thus, even if there were gains in efficiency,the Commission
did not feel that they would ever be passed along to the
consumer. The Commission's approach to t he problem may be
justified with the thought: What is the point of greater
efficlency if the consumer is to lose rather than gain from
the situation which makes the increase in efficiency possible?
There can be no doubt that the Commission felt that the
acquisition of Manitoba Sugar would result in higsher prices

L3

to the consumer., DNote the following:

b31pid., p. 178
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From the evidence as the pricing policy followed
by B.C.3.R. in the territories where prices are

based on Vancouver and as to its policy in sellin
beet sugar in territories where the price is base

on Montreal it is clear that in the absence of
independent competition in Western Canada the

likelihood is that the price of sugar will be main-
tained at the highest possible level, subject to
limits set by the possibility of importations at
the eastern or western ports.

The Commission also concluded that it was not in
the public interest for B.C.3.R. to continue its system of
delivered pricinsz. It was recommended that all B.C.S.R. price
lists include the price f.o.be Vancouver, so that the buyer
could take advantage of any saving that was available through
arranging his own transportation.uu

The Yeast Report.uE Seemingly reversing its former

interpretation of merger, trust or monopoly, the Commission

found that the acquisition by the largest producer of yeast

of its smaller of two competitors was not sufficiently adverse
to the public interest to justify a recommendation for the
dissolution of the integration of production and financial
affairs. However, the decision is bakically in harmony
with the findings in its two previous reports. A recview of
the factors that led the Commission to its decision makes
this quite clear.

(1) It was convinced that there had been no intent:

on the part of the largest producer, Standard Brands Ltd., %o

Wi1pig., p. 178

L5 Ive ! - ; -
Ganadas RRSCHISEMISaradepiractises Somnysion Hepart fon
(Ottawa, Queen's Printer, 1950) '
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destroy a competitor; Best Yeast Ltd., the acquired firm, had

made the offer to sell; Standard Brands had a legitimate
reason to buy, aside from any possible desire to destroy a
competitor, thaﬁ is, it was planning to expand‘its production
capacity; careful examination had shown that the price paid
was fully in keeping with the value of Best Yeast'!s plant

and equipment.

(2) The ownership of Best Yeast by Standard Brands
had resulted in no seeming detriment to the consumer, either
pricewise or productwise.

(3) Entrance to the industry was not inordinately

difficult and did not seem more so than entry into any other

industry where other producers were already established.
This factor, probably, was of considerable impértance in
forming the Commission's decision.

But the fact rémains, and the Commission noted it,
that where there had previously been three firms in the
industry, there were now only two. Further, by acquiring
Best Yeast, Standard Brands,had almost completely removed
all competition f rom the Maritinme markét. Frbm the
Commission's statements it is clear that this factor would
have outweighed all the good intentions and reasonable
behaviour of Standard Brands if the Commission had not been

faced with a Pait accompli; Standard Brands had proceeded to

utilize Best Yeast'!s facilities and they had assumed considerable
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importance for Standard Brand's operations. One last factor
that played a part in the Commission's decision was that
Best Yeast was declining rather than growing in importance as
a competitior. Thus, it could be said that although a
competitor had been eliminated, there had not been a correspond-
ing elimination of competition.

The Report, in noting claims by Standard Brands that
the merging of the two companies hed resulted in economies,
admitted that it had not ascertained their extent. It was
also pointed out that it did not seem as though these economies
had in any way been passed on to the cox‘lssume:n~.L|'6

Notwithstanding the facts that it was not proved that
the consumer would benefit from whatever ecdnomies resulted
from the merger, and that the number of competitors had been
dangerously reduced in an already-concentrated industry, the
Commission's decision is understandable and basically in
keeping with its former decisions, but it is also unfortunate.
There is a serious loglcal inconsistency between the decision
rendered in the Yeast Report and the accepted interpretation
of combinations; and it is made no less an inconsistency
because the Commission recognized it as such.

In the statement of evidence, submitted on behalf of

the Director of Investigation and Research, the point is made

uélbid., P. 76=T79 for all of the foregoing
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that the results of the merger are even more serlous than if .
the firms had formed a combination:

If Standard Brands Limited and Best Yeast Limited,
had, while otherwise maintaining their independence,
entered into an agreement to place their manufacturing
and prilcing policles under a single pgontrol, and to
eliminate competitlion bétween them, this, it is sub-
mitted, would constitute detriment to the public
within the meaning of the legislations The effect
of the merger between them has been to place such
policies under a single control and to eliminate
competitio&7in a manner more permanent than by
agreement.

The Cormmission, making comment on the same point,
i.es., the reduction in competition states:

Under these circumstances, if the provisions of
the Combines Investigation Act relating to mergers,
trusts and monopolies should be interpreted in the
same manner as the law relating to combines arising
from agreement, viz., that the public has a
specific interest in the maintenance of competltion,
and that any substantlal interference with competition
it itself consitutes public detriment, wdthout proof
of specific or actual inquiry and without regard to any
beneflicial results, a finding adverse to Standard
Brands would follow. However, our courts have hitherto
had very little opportunity to apply antl-combines
law to merger situations, and it is possible that
distinctio&g may be found in such cases arising from
agreement.

There would be no argument with the decision if
"penefical results" to thé public had been shown to follow
from the mergers. As fof specific detriment, the term is
likely to be misleading unless the sense in which it is con-

sidered in the Brewery and Sugar Reports is recalled:

Y71bid., p.3
UB1pid., pe77
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Detriment was shown to follow from the reduction in the number
of competitors in a general way. In the Brewery Report, the
reduction in the number of brands and the increased opportunity
for the smaller number of firmms to agree on prices to submit
to the provincial boards are considered the sources from
which detriment to the public stem. But 1t must be remembered
that in the case of prices, there 1s only potential detrimént.
In the Sugar Report detriment i1s taken to follow from the
elimination of a competitor who had interjected price competition
into an otherwise non-competltive situation. Certainly the
Commission did not determine specific detriment in the general
sense in which the term is used. It merely demonstrated that
the consumer had or was very likely to be harmed by the re-
duction in competition.

The Commission was unable to show that Best Yeast had
contributed to consumer benefit through its independent
ownership and existence. Therefore, if a finding of public
detriment was to be made, it would have to be based on the
potential disadvantages that might ensue:from the lincrease
in concentration, which, as the Commission notes, would mean
following the rules laid down for combinations.

It is not believed necessary for the Commission to
show specific detriment, even in the sense in which it has

been interpreted. The factor that must be considered is
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whether or not economies will result that will ultimately
benefit the consuming public. In the absence of such benefits--
especiallylsince a merger is a much more permanent arrange-
ment than a combination--a reversal of the rules governing
combinations seems neither justified nor just. As long as
the basis of the anti-combines laws is the preservation of
compétition, a merger that seriously lessens the number of
competitors must{be demonstyated to produce more than a merely
neutral effect; éqsitive benefits must be shown to follow.
There is brought to light in the Yeast Report andther
aspect of the merger and acquisition situation which is even
more disturbing. As noted, notwithstanding ai& the factors
in favour of Standard Brands, the Commission was disturbed
Ey the situation. But faced with aﬁ accomplished fact,
~what alternatives were open to the Commisaibn? Or rather,
if the Commission had r;commended-that the serious reduction
in Bae number of firms was not justified in terms of present
or potential benefits to the public, what alternatives were
open to the courts? A fine, in the absence of any intent to
menopolize, would Hardly be just, and more important, it
would solve nothing; an order of dissolution would be
successful in rectifying the situation, but there is no
guarantee that the courts would be willing to impose such a

hardship on Standard Brands. It must be remembered that
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dissolution is not only a corrective, it may also be a

terrible punishment. Also, there are many practicalvdifficulties
involved in a dissolution, especially when in addition to
financial co=-ordination production and distribution have

been cgmbined as well, It is suggested fhgt the Cormission

made its decision with these thoughts weighing heavily in

its deliberations, and it is very likely that the courts

will be moved by the same considerations. It is imperative

that some means be devised which would allow the Commis®&ion
to consider the merits of a merger or acquisition before it

1s effected 9 It is towards this end that the following

proposals are made:

The importance of these proposals are highlighted
by a statement recently made by.the Director of
Investigation and Research regarding the discontinuation
of an inquiry into a merger that had taken place in
a highly concentrated industry. Two reasons were
offered in explanation, one of which is quoted below.

"Because of the dispersal of the acquired company!'s
assets, « s 1t would be difficult to secure an -
order under Section 31 of the Combines Investigation
severing such assets from those of the acquirin
company and thus restorings the relationship tha
existed before the merger. Thus, 1t appeared that
the only remedy likely to be obtained would be a
monetary penalty which’ in a merger case, is not
a satisfactory result.”

Complusory Registration of Merger and Acgquisition Plans

At the present time, the newspapers appear to be the

49Canada, Combines Investigation Act, .Annual Report for 1958
by the Director of Invegtigation and Research, (0Ottawa), De23
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Director's‘primary source of information regarding mergers and
acquisitions. This means that the Director does not learn of
the merger or acquisitlion until after it has taken place or
has almost reached the stage of completion. As a result, it
is to be expected that the Commission and, of course, the

courts, will always be faced with a fait accompli.

‘There would be a marked improvement in merger policy

if the investigation of the Director and the deliberations

of the Commission could be carried out before the mergers

are effected. Two considerations are pertinent to this
conclusion: Firstly, many merger plans may be dropped in

the light of Commission disapproval--cases that may have other-
wise:reached the courts; Secondly, the Commission and the
courts may be expected to adopt a much sterner attitude

towards those who have been made aware of the implications

of their actions before they are undertaken.

The problems that must be solved areﬁ How is the

notice of merger and acquisition plans to be received by

the Director and how are they to be postponed until after
the implications of the plans have been considered? It is
recommended that it be made compulsory for all nroposed
mergers and adquisitions falling within a certain category
to be recported to the Director of Investigation and Research
within a minimum specified time before the proposed merger

or acquisition is to take place.
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The following detailed requirements, subject to
debate, are suggested for consideration:
(1) All mergers and acquisitions involving a

participant responsible for ten per cent or more of gross
national sales of any iddustry must be reported.

(2) Notification of intentions must be made, say,
at least six months prior to the proposed merger or acquisition.

The percentage of the national market rather than the
number of firms is suggested as a guide because the latter

may be unreliable. Consider, for example, an industry with
many producers but dominated by one or a few firms. Against
the consideration of reliability must be balanced difficultles
of computation. However, the co-operation of the Dominion

Bureau of Statistics would minimize this latter problem. As

well, the industry delineations employed by D.B.S. could
be used. The use of D.B.S. definitions and statistBcs would
avoid controversy and claims of misunderstandings.

The suggested period of required notice is, admittedly,

arbitrarily chosen. Rather than attempt to defend it--to do
so would be highly artificial--what it is hoped will be

accomplished in the notice period will be discussed. Ideally,
the alloted time should allow for a full investigation and
report. At the minimum, the Director should be able to
complete a preliminary inquiry.

As at present, nelther the Director's decision to
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conduct a full investigation, nor the findings of the Commission
disclosed in the report would bind the investigated parties

to any particular course of action. After the six month
notification period--it could, of course, be less or more--

the proposed merger or acquisition could be realized. How-
ever, 1t 1s more than likely that the Director's decision

to undertake a formal investigation would causé the parties

to wait until the Commission had written its report. In the
event that the parties chose to ignore the Direcbor's decision,
or later the findings of the Commission, no penaltiés would
followe There would be no constitutional difficulties; the
courts, applying thelr own tests, would have final authority.
The criterion would be not that the danger signals of the
Directér's decision to investiéate had been ignored, or that
the Commission'!s recommendations had gone unheeded, but
whether or not‘the anti-combinesrlaWS had been violated.
However, if the proposal has any merit, it lies in the strong
probability that many of the investigated parties would post-
pone completion of their plans pending the Commissiont's report,
and would then abide by the Commission's recommendations. In
addition, it must be stressed that any‘firms that chose to
ignore adverse findings by the Commlssion would have only their
own folly to blame if the courts later ordered their arrange-

ments to be dissolved,
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Summary and Conclusions

It would be dangerous to polnt to one specific thing
as the cause of the activation of the enforcement of the merger
and monopoly provision of the Combines Investigation Act.
Certainly the tone of post-war experience is one of determined
enforcement in all areas of restrictive and monopolistic
practices and conditions. However, it would not do to over-
look specific chances in the law which may have caused the
increase In interest shown in the particular area under dis-
cussion. In this direction, the most Important change is
the addition of the provision allowing forp the dissolution
of illegal mergers»and monopolies. If the constitutionality
of this provision is upheld, and if the splrit of determined
enforéement does not flag, then it should be safe to predict
the growing importance of enforcement activity in the area
of mergers and monopolies.

However, it wounld not be wise to enter into a period
of vigorous enforcement until an adequate study has been
made of the interpretation that is most suitable to merger
and monopoly cases. It is recommended that a special
committee be appointed by the government to review the question.
Although it would be unrealistic to expect any study to be
able to set out exact rules covering all conceivable circum-

stances, it is not too much to expect that existing uncertainpy
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can be confined to narrower limits. For example, such a
study should be able to extablish whether all moves in the

direction of greater concentration are prima facie evidence

that the public is likely to suffer detriment. Having de-
cided that question (assuming that it i1s decided in the
affirmative), the Committee would then have to grapple with

the very thorny problem of what offsetting benefits to the

public are necessary in order that the increase in concentra-

tion be acceptable. It sould pay special attention to

confining the search for these benefits to fairly narrow limits.
It is suggested that, even within the confines of

existing’economic theory and the available empirical data,

it should be possible to do a great deal in the way &f

formulatin; concrete proposals by which the Commission should

be guided in its deliberations. A great burden has been

placed upon the Commission. Without recourse to accepted

precedent, it must deal with extremely complex problems. It

may very well be that the Commisslion will be able to resolve
these problems in a perfectly satisfactory manner. However,
it would seem preferable that a specially appointed committee
with the time and resources, and not burdened by the continual
pressure of work facing the Restrictive Trade Practices
Commission, would be more sultable for the task at hand. As

an alternative, it is recommended, that the Director of In-
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vestigation and Research embark on a study similar to the
Report on "Loss-Leader" Selling. A study of mergers and
monopolies would have to be more theoretical than the |
inquiry into "loss-leader" selling, but there is still much
room for empifical work. The Director would be expected to
calllupon expert assistance if required. The Commission
would be expected to do likewise when the time came for it

to review the evidence.

Whoever undertakes the study, it is suggested that
the additional task of investigating the desirability and

feasibility of introducing a system whereby acquisitions
and mergers may be investigated before they are effected
be included in the programme. The problem of the courts

having to deal with a fait accompli is too serious to be

ignored. This fact along with the uncertainty of the mearmfing
of detriment must be classified as the two major defects of

enforcement in the area of mergers and monopolies.
On the positive side, it must be noted the regard

being shown the importance of mergers and monopolies is a
step in the direction of adding long absent balance to the

overall programme of anti-combines enforcement. Small

justification, elther in terms of overall effectiveness or
justice, can be found for a policy that entirely neglected
mergers and monopolies and concentrated soleiy on collusive
activities. Such a polidy may be termed one of closing the

barn door after the horse has left.
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