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La Loi 101 stipule que la langue :de 1'enseignement

< au Québec doit &tre le frangais, excepté pour les personnes légalg—
‘ -‘.; “ - ment reconnues comn;e ayant\droit 4 1l'enseignement en anglais.
wid N Q L
’; ) Cette thése ex’am:lne la constitutionalité de cette Loi
e s2 aux fins de‘s'f:rovisions de 1'article 93 de la Loi de 1l'Amérique
“» - "‘Britannique du Nord qui définissent les drolts minoritaires dans
5 Sy ’
\ ] la loi qui existait au tfamps de la Co’nfédération et tel qu'inte;:'-
. Q ,'~-‘ - prétée par la jurisprudence. ' .
.*4) - =
V’; g ) ' Cette thése examine aussi la Loi en fonction des droits
ﬁ‘ o des parents de voir i 1'é&ducation de leurs enfants er; vertu de la
i ’ Lol Naturelle et en fonction de droits stipulé&s dans des documents
o tels que la Charte des Droits et des Libert&s de 1'Homme au Québec.
' - . ‘ Pour conclure la Loi sembie en tout point €tre valide
r ) en tant que législation, quoique sujette a appel er;’v;rtu des sui:—
“ divisions 3 et 4 de 1l'article 93 de 14 Loi de 1'pmérique Britanni-
r;_ ) que du Nord. o
e . "
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. Biil 101 stipulates hat t

/

sons legally defined as qdh—

language of education in
Quebec shall be French, except fo pe

N

lified for education in glish. //

7

e

r, »
b
This thesis examines the constitutionality of this law

under the provisions of Sectfﬁn.93 of the British North America Act:'.

as they define minority rights\existing in law at the time of Con-

federation and es interpreted by jurisprudence. i

It also examines the\Bill in te}ms of the rights of

parents to oversee the education of éheir children under Natural

»

Law and in terms of rights in such documents as Quebec's Charter bf

Y Human Rights and Freedoms.

The conclusion 1s that the Bill on all counts appears’

to "be valid legislation, though subject possibly to appeal under

subsections 3 and 4 of Section 93 of the British North America Act.

R T
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(1) - ! 3 : A »
Bill 101 ' . Lo
- xr

The preservation of Quebec's distinct culture, and hence

> r’ﬁ P
of the French language, has always been a fundamental concern of the

.

Province. It is only within the last twenty years, however, that the
- provincial legislature has moved to protect and promote that language i

through law. As will be seen, a series of bills relating to language

s

have been presented duririg that period and several enacted into law.

2

The culmination of this process occurred on August 26, 1977 when the

Charteér of the French Language, commonly known as Bill 101, came into

-

effect.
A4}

Chapter VIII of the Charter deals with the language of
instruction and provides that with the exception of some clearly
defined groups of people, the education of children in Quebec public

schools from kindergarten through seconda}y shall be in French

(Secpion 72). This, applies also to those private schools which, in

virtue of the Private Education Act, are declared to be in the public

interest or recognized for the purpose of receiving grants.

The exempted perscns are, by Section 73, the following: .

(a) a child whose father or mother received his or

her elementary instruction in English, in-Quebec;
. Y
x
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e
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(b) a child whose father or mother, domiciled
in Quebec on the date of the coming. into force
of this act, received his or her Eg;mentary
instruction in English outside Quebec;
(c) a child who, in his last year of school in

: Quebec before the coming into force of this act,

Ty was lawfully receiving his instruction in English,
in a public kindergarten class or in an elementary
or secondary school; C

(d) the younger brothers and sisters of a child
described in paragraph (c).

Children of primary school age receiving education in ,
French but qualified for Englisﬁ instruction may be declared so “
eligible and, for the purposes of Section 73, are considered to be
receiving their education in English (Section 76). This provision
would allow them to switch to an English schbol and thus enable
their own children to be eligible for English language instruction. .

CHiIQren with severe learning disabilities must be
exempted from the provisions of Chapter VIII (Section 81). Exemptions
may also be obtained for temporary residents (Section 85) and the
Chapter provides possible exemptions for persons coming from ’ /
prdvinces with which Quebec has entered into reciprocity treaties

. . concerning the language of education (Section 86). To date'no such .

-treaty has been neéotiated.

Sectiqn 87 provides for the use of Amerindian languages
in the education of such native people and Section 88 provides that

in schools under the:Cree School Board and the Kativik School Board

]
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On the other side, the law is seen as essential to preserve and.

»

|
| i .
the lahgya/ges of instruction shall be Cree and Inutituut respectively,
-, g
but places upon these boards the duty to use French also as a language

of imstruction so that graduates may pursue higher studies in that

guage.
By Section 97 Indian reserves are not subject to the Act. 4,
The Issue b gé
K Few 1aw§ in the history of the Province have aroused such

controversy, and no part of the law is more controversial than that
relating to the language of education. On one side it has been

attacked as’denfing the freedom of a parent to choose English or

French as the language of his child's instruction, a freedom lbng'
enjoyed in the Province; as a threat to the continued existence of .
English language and culture; and as a threat to Quebec's ecqnomic

future in discouraging anglophone and other non-French immigratiom.

. enhance the use of French and the culture dependeﬁt upon it in a

Quebec totally surrounded by English North America.

In addition to social, cultural and economic questions, -
the educati?nal provisions of Bill 101 raise one of a ;onstitutional_
nature. Brie}ly, the principal i1ssue here is whether or not the law
contravenes certain rights enacted in Section 93 of the British

l

]
North America Act. The study of this quesiton is the main subject

- »
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_nary way. It may;,\ in the long run, prove to be the more important

| 4.
d h

L4

of this thesis. Beyond that precise point of statutory and judicial
interpretation is the broader issue of whether this law runs counter
to principles of human rights such as those enunciated in Quebec's
own Charter of Human Rights and Freedoms or as may be recognized

by the jurisprudence in terms of parental authority to oversee a

child's education. This issue will also be addressed in a prelimi-

n ‘

question since it relates not only to Bill 101 but to any subsequent

rdalnt

legislation respecting education. Current proposals with respect
to the right to French and Englﬁsh education across Canada as part
of a human rights formula in a new constitution bring this to mind.-

It might be suggegted t:halt: a study of the constitutionality
of Bill 101 is, for two reasons, redundant. In tl;e fj:rst place, the
educatiqnal rights protected by the British North America Act have
been the subject of judicial interpretation which, in the eyes of
many, has settled the issue: language rights are not protected. This
jurisprudence arose, however, out of contestations.originating in
other provinces, ;vith one principal exception. It also arose in | ¢ 7
so'cial conditions very different from those now being experienced/
Existing research needs also to be updated by the examination of

jurisprudence which has arisen from language of education legis-

lation enacted in Quebec during the last two decades.

It may well be concluded that Bill 101 does not raise any

o e i e ey e o in e e
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issue which could lead to a rﬁling different from the one generally

A

established by the courts, namely t_hat rights protected in the B.N.A.
Act are religious, not linguistic, ones. This point, however, should
2

be examined rather than assumed. In this sense, the present study |

o

attempts to bring the issue up to date: to examine Bill 101 and, to

some extent, its antecedents in the light of existing jurisprudence '
»

on Section 93 of the B.N.A. Act and of the opinions of earlier jurists.

v

The second reason this study might be said to be redun- -8
dant is that it may soon be obsolete. At the time of writing new -

*
constitutional provisions are imminent. When they, or variations

~ \

on them, come into effect, however, they will have to be interpreted
on the basis of their own historical and constitutional antecedents,

including the B.N.A. Act and Bill 101.

"The Study ' . ' «

The Juridical relationship between Bill 101 and the Briiiish
North America Act with respecwcation must be studied ‘.by beginning
with their own antecedents. Over the twenty y:ars preceding it, ‘
Bill 101 has had a number of predecessors in both proposed and enacted

legislation. Chapter 1 will summarize these in chronological order

and trace the development from one to the other.

»

"*The writer is aware of the new constitutional provisions which came
into effect in April under Section 23 of the Canadian Charter of
Rights and Freedoms and of recent jurisprudence in Quebec Superior
Court upholding this Section over Bill 101.. Section 23 isrepro-
duced as Appendix A to the thesis. -
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. Chapter 2 ‘will consider educational prov}.sions existing

N '

e R
T

S
I'd

in Lower Canada at Confederation in 1867. It will seek to discover = -

x>

s

- what were the rights which Section 93 purports to guarantee.

o TR
gt

g
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Chapter 3 will examine the jurisprudénce which subse-

£
s

quéntly arose from contestations centered on Segtion 93, the ‘main

i thrusts of Juridical opinion on the jurisprudence-and ultimately ' ’ /

the application of both sources to Bill 101. I

a f L

by

2 o

f

. In Chqptei' 4, the issue of parental and human rights as 0

o

e

I3

applied to Bill 101 will be studied. . L T

\; ) : -
3 N - .-
) . Chapter 5 will summarize the findings of the prewvious . ;
\’J LR - ' :
-5 - © - ~
g g
] chapters and present certain conclusions to which an analysis of
N & . o o
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. ‘ Chapter 1 ' ' - o "
u | ~ - r‘l
TR
EDUCATION LEGISLATION AND LANGUAGE " ¥
.. f!rw
. Bill 60 to Bill 101
Introduction ) " - . e

It is significant to note that prior to B{11 ‘63‘ whrich
was enacted in 1969, language of education was not a subject of
legislation either p;ior to o;' after Confederation. It is true,
as will be noted later, that educ_ét'ion 1aw” in bo-th periods ‘requifed

1

! ¢
that in selet?:cion of teachers and books due regard had to be given

< > ’

to the langudge of instruction, but it would appear that this was
simply a recognition of a de facto situation: education in Quebec
was 'g;.ven in both French and English. No law, however, stipulated
who co;.zld or could not attend‘ a French or English lang'uage school.

Parents sent their children to whicheve;r lmguée ‘sjchml
they chose, al‘ld in general English~speaking children customar?.l:y
went to English schools and French mainly to French schoo}s. '

The principal division, as reflected. in and, in a sense,
guaranteed by Section 93 of the B.N.A. Act was -on ;:onfessional lines.
This point will be studied in depth in ensuing chapters. The only

reference to language guarantees in that Act is Section 133 which

e T
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Bill 60

o >

.
8.
-

*,
ltipulates specific rights to use French or English 1n the Canadian

and Quebec legislatures and in the courts.

Y

7

emergence of Quebec as a modern{ indus~

. trial:l.zed state created a(demand for competent technological and

industrial personnel for ghom the traditional classica}:-freligious

' orient:ation of Catholic pducation was inade»quate. - In the spring of

1961 the Government of [Jean Lesage “formed a Royal Commission of

a

« Inquiry into the organization and‘%inancing of education. As a

result of, the: report ¢f this body, commonly known as the Parent

Commission, Bill 60 was introduced in mid-1963 to establish a

*- Ministry of Education. The fact that tt;ere had been no such >

Ministry since 1875 had been due largely to a prevailing philosophy

M It belonged,

that the state slould keep education out of politics.
it was thought,/to the realm of religion and morals and as such it was
the primary comcern of Church and 'hon!e, not of the state. The
existing sys;: m had, at least on the French side, been elitist in

the sensesthgt post-elementary education was largely the privilege

of the p‘rofessional class. It was also ;:lassical as opposed to
technological. . .

¢

Both a move toward democratization in Quebec at the close

*

of the Dupleppis era and a demand. for technological competence to
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control the Province's own industrial future were behind Bill 60.

I ) Education was now of prime concern to the government as the elected

~
%

“ -, ~' enmbodiment of the people's will and the expression of their mew = -

B

36415. The Ministry qf_"Education wvas to direct this new p;’océss and

DO N P

to coordinate the heretofore hodge-podge organization of education.

' This government was therefore ready to institute a new era in peda-

I ‘ 2)

gogical purpose, authority and structure.

. . . The voice and influence of tradition, however, were far '

from dead or mute. There was still a strong feeling a;nongst many

(SRR, SPIL. S

that "1'@ducation constitue une réalité trop noble pour &tre livrée S
. . aux caprices de la politique". 3 Nor would all accept the argux;eq.ﬁ-— e
] - . ~
O that the ii"l\l' furthered democratization of education. Whereas its
proponents meant by democratization the disposition' of education for
the benefit of all sectors ‘of society, its opponents argued that by

placing education in the hands of one authority and taking it fr

those who traditionally shared it, the Bill made it less rather; -
/

H than more democratic.

, The greatest controversy concerned the issue of cgnfessio-

®

nility. The authors of the Bill recognized the traditional/ confes- s~

sional nature of Quebec education and were prepared to prgtect it

1

Protestant Committees. These public bodies were to ensyre the N /




. ’ 10.

religioué and moral instruction and to approve text-books from a

“)

religi&us and moral point of view. . .

To opponenté, however,, the mere acknowle&gemenq of confes~

sionality did not signify that the whole philosophy of education was
to be basdd upon traditional religious values as against secular
ones. They saw the confessional provisions of the Bill as mere 1lip-
service to the pr#nciple and feared that what it really engendered
was. the sec&lar materialism of the anglo-saxon world. .

"Les auteurs, affirmaient les opposants, au
lieu de s'appuyer sur des prémises philoso-

-2

phiques 8levées, ont adhéré & un pragmatisme
et 3 un matérialisme des plus étroits. Il
en est résulté, déploraient-ils, que 1l'esprit
qui imprégne ces documents est tout a fait
. anglo-saxon et par conséquent étranger et
(:) méme hostile aux traditions religieuses et
humanistes des Canadiens frangais." 5

Thus, while the proponents of the Bill felt Quebec would
be left behind if it did not keep up with the rest of the Western
world, its opponents were equally concerned that it would be endan~-

-

gered if 1t failed to retain its traditional wvalues. .
Briefly, the result of this debate was the withdrawal of
the dfiginal Bill, the inzitation of the Prime Minister to indivi-
duals and associations to make representations to him, and the intro-
; dﬁction of a new Bill 60 in the following year, 1964. The major
chan;e in the new Bill was the inclusion of a preamble, taken vir-

tually verbatim from the submission of the Assembly of Bishops, which

. stated the right of afchild to an education conducive to the, full

o A,

B,
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development of his personality; the right of parents to choose such
 educational institutions for their children which would, in their
judgenent, ensure the greatest respect for the children's rights;

the right of individuals and associations to establish private
o

schools; and the recognition of confessionality through the collabo-

ration of the Superior Council of Education and its Protestant and

Catholic Committees with the Minister of Education. (6) In addition,

»

more power was given to the Bishops in the appointment of members to

the Catholic Committee. The duties of the confessional committees

s

were also defined in more detail.

R

From the point of view of the present study it is signi-
ficant to note that Bill 60 did not raise the issue of language.
The major thrust concerned the control and the organization of educa-

0]

,tional direction. There was a single submission to the Prime
Minister which 1dent1fi§gd‘ the protection afforded to Protestant con-
fessionalism with a continuation qf privileges for angylophonevs, a
privilege which was considered to attract immigrants away from the

francophone sector. This submission was, however, remarkable by its

isolation.

F Since language was not a major point in the debate of the

era under discussion, the inclusion of Bill 60 in this study may be

Justified on tte grounds that it was thé watershed,‘as

lation is concerned, which separated the néw thrust in

T e e e e e g e T
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far as legis-

Quebee educa=-
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tion from the old. As has been seen the law could not run roughshod
over the traditions and values of old Quebec, but in a way its
opponents were prophetic. £ The respect paid to confessional educa-
tion appears toéhave become more theoretical than real in substance.
‘ . A nez tack had been taken which placed, education in the
gervice of the state and its people. Through it they were to find
their significant and rightful place in the modern yorld dnd to con-
‘trol their own destiny by taking education into their own hands
through their ele;ted representatives. Out of this major step came

subsequent ones, the most important being to make the language of

education meet the same ends.

The Langgagéﬁiﬁbue

The language igsue came to public attention largely
through démographic studies, especially those of Jacques Henripinfs)
Henripin published the results of his first investigation in the
year Bill 60 became law. He indicated that due to the declining

birth-rate amongst Quebecers and to the fact that 85 percent of

immigrant children attended English schools, the percentage of

francophones in Montreal would decline significantly. Since Montreal

’ .
1s the economic heart of the Province, such a decline would affect

. the survival of the French language throughout Quebec.

There were also more positive influences reflected in a

e
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new awareness of the French language. One of these was the accom-
‘plishment of a new breed of francophone technologists and business-

men whose successful projects indicated that major undertakings could

- -

be achieved in the French language. It was no 1oﬁger necessary that
English be the language of sclence, technology and commerce in the

Provincggxh

IAnother influence was the rebirth of pride in Quebec cul~
_ture. In the peritd under discussion, all aspects of the\arts and
literature flourished, streésipg the importance of maintaining the

" French lagguage and enhancing its quality.

The St. Léonard Affair

In education th%s new awvareness came to a head when' the
'school commissioners in St. Léonard—de—qut—Mauricea a suburb of
Montreal with a large Italian minority, adopted in June, 1968, =
resolution which abolisﬂed English language education in the commis-
sion's schools, beginning with Grade One i;~8eptem;er of that year.

Two of the five commissioners dissented and took legal

actlion in the Superior Court for an interlocutory injunction to

‘ 9
A disallow the resolution.( ) Several arguments relating to alleged

illegalities in ttle notice of neeting and the adoption of the reso-
lution were raised by the petitioners and were dismissed by the court.
That which concerns us i1s the allegation that the resolution which

abolished English language education and rescinded previous resolu-
\
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tions relati;g to bilingual education were discriminatory, illegal,
gnjust and oppressive. The petitioners submitted that the commis—
sioners had the obligation to offer education in both official
languages.

The trial judge dismissed this argument on the grounds
that the Education Act provided for education divided along confes-

sional lines, not linguistic ones. The power to offer education in

. both languages was deemed to be discretionary, not obligatory, on

the part of commissions and boards.

i

Bill 85

This judgement and the subsequent one of the Court of
Appeal will be further discussed in Chapter 3. For the moment our
concern is the result of the Commission's action and of the judge~
ment. The public outcry both in opposition and in favour led to
thehgovernment's attempt to effect some compromise. Toward the end
of 1968, Prime Minister Bertrand introduced Bill 85 which would have
have added to the Superior Council of Education a third committee
beyond the existing Catholic and Protestant ones. Under Section 2
of the Bill this was to be a linguistic committee. The duty of this
committee would have been to make regulations under which the Minis-

4

ter would designate _(Section 8a) which institutions were French

language schools and which English. In addition, the Minister of
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Education in cooperation with tke Minister of Immigration was to take

-.8teps to see that immigrants should acquire on their arrival a

working knowledge of French and have their children enrolled in French
schools.

Before the parliamentary Committee on Education, anglo-
phone groups were generally pleased that Bill 85 guaranteed English
education, but argued that the unequivocal right of all citizens to
choose the language of instructions- should be statgd. Francophones,
on th? other hand, objected that the Bill aggravated the precarious
position of French by creating for the English a right out of what
had been before only'a privilege.(lo)

The Bill was withdrawn and shortly afterwards a Commis~
‘sion of\Inquiry into the use’ of the French 1anguage(11) was created
and given the mandate to recommend measures which would assure the

growth and spread of that language in all sectors of puﬁlic activity:

educational, cultural, social and economic. . e,

Bill 63’ ‘ = P —;T:u\l

1

Wy
Although the work of the Commission was not completed

e

until 1972, the Quebec legislature enacted an Act to Promote the

French Language in Quebec on November 28, 1969. It is commonly
12 .
referred to as Bill 635 ) Section 1 of the act confirmed the prin-

ciple stated in Bill 85 that children being educated in English

]

B,
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should receive a working knowledge of French. Section 2 amended
paragraph 3 of Section 203 of the Education Act. To the statement
of that paragraph that commissions and boards had the duty to ensure

that courses given were those approved for Catholic and Protestant

PY

education respectively, tte section added: "4 .

Such courses must be given in the :
French language. ’

They shall be given in the English -

language to any child for whom his

parents, or the persons actimg in

thelr stead, so request at his enrol-

ment; the curricula and examina~

tions must ensure a working knowledge
"of the French language to such

children and the Minister shall take

the measures necessary for such pur-

pose. ‘ —

Section 3 repeated the stipulatibn in Bill 85 that the
Ministers of Education and of Immigration had the duty to ensure.that
immigrants receive a working knowledge of French on or before arri-
val and have their chi}dren educated in French schools. ‘

This law, i; effect, enacted for the first time the
principle that primary and secondary education was to be ip French.
I£ also explicitly stated, however, the right of any parent to
choose instruction in English for his child. The exceptional pro-
vision was therefore so broad as to make the general principle of
French language education inoperative as a fact. The proponents of
autonomy for the French language thus saw in this law more benefit

. %
for the anglophone cause than for their own.

Lo~
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Bill 22

In response to the pressure for a stronger law to ensure

\\

French as the language of .6uebec, the Liberal government of Robert
13)

Bourassa introduced The Official Language Act,( commonly known as

- Bill 22. It became law on July 31, 1974, although Section 121 pro-
rvifc’led that its sections relatin/g to the lahguage of instruction did
\ not apply to registrations for the séhool year 1974-75.

\ ' B11ll 22 declared that Frerich was to be the official lan-
\ guage of instruction in ‘fge -public schools, including kindergarten.
Boards and com;issions were to continue to provide insttuction in

Epglish, but could not begin, cease, increase or reduce it without

the authorization of: the Minister of Education. This law differed

~

fundamentally from Bill 63 which it replaced in providing that chi1d?

" ren "must have sufficient knowledge of the language of instruct:ion(/
\1\:0 receive their &truction in that iangﬁage," (Section. 41). Since
1;1118 section did not stipulate the language of instruction rLeferred
to as being English, it thus implied that anglophone children without
a qualifying knowledge of French could not receive their education
in that language despite the proclamagirg)fn of French as thg official
language. Instruction in English schools had nevertheless to ensure )

a knowle;ige of spoken and written French. The law also reciuired

that English as a second language was to be taught in French schools,

(Section 44).

; .
-
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. Section 42 of the Act gave to the school commissions and
boards the duty to'assign pupils to the :;;:}ﬁl\{.at , gEQUp oT school,
having, regard ‘t:o their aptitude in the language Jf—,inst;.'uc ion. By
Section 43 the Minister was authorized to set tests to determine that
aptitude ;and the boards and ;:omm:ggsions could be required to re-
assign pupils on the basis of the test results. An appeal might be
made to the Minister, but his decision was final.

The decision as to who could attend English schools was
taken from the parent ‘by the law and put in the hands of govermment
officials. The scene of immigrant children crowding church ”basements
in makeshift kindergartens to be crammed in English was a fa;x;iliar
ohe in the Province, particularly during the winter of 1974-75. This
picturé and the agony of appeals to the Minister from negative offi-
cial decisions, along with the prospect of brothers and sisters being

separated in English and ¥French schools, brought strong protests on

humanitarian and pedagogical grounds from the minorities.

Bill 101

. The stormy three-year history of Bill 22 came to an end

with the enactment of the even.more controversial Charter of the

14
French Language or Bill 101.( ) The main provisions of this law

have been set forth in the Introduction of this study. Its effect

was to remove the question of eligibility to receive education in

e s g ntiorgn ey
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- sions of this law remain in force, it would appear thaf only those -,
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v

English from the realm of language proficiency and tests to one of

family history at the date of enactment. Should the present provi- ) -

e iy

who have a family background of English education in Quebec will in - .

general continue to be entitled ta it. de

Summary

Dfour main stages in this historical develop~

ment, from a juridical point of view, of the language of education

We can trace

~ ¢

ip Quebec: ' . )

1. From the earliest days of public education in Quebec
up to the abortive Bill 85 in 1968 and the enactment of Bill 63 in %,
1969 no law stipulated a policy with respect to language of instruc-—
tion. By trad‘ition French and Engligh were educated side by side - v
and parents were free to ch;aose one or ;:he other, although availabi-
lity and religious persuasion 1i,mited the choice to some extent. .
2. Bill 85, while attempting to make instruction ‘in |
French the norm, implied but did not explicitly. state tke right to '
English education. Bi'li 63, in effect from 1969 to 1974, provided ‘
for the somewhat ambivalent position t(hat public elementary and -
ksecondar)y education "must" be in French, but "could" be ii;,English g

. for parents who requested it. No limitation was placed on who had

the right to request.

~ -
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3. Bill 22 enacted French as the official language of

4 .

instruction, but continued to

“

allow for education in English. The

principal difference from Bill 63 was that it was no longer a matter

of parental choice. Those eligible for education in English had to

have euffi;:ient proficiency in tﬂat language as determined by minig-

terial norms and tests.

M
‘ K ¢

“ 4, Bili 101, the law currently in effect since’\;/l977,
has placed eligibi;ity for English language éduci‘iticl\'n on a standard
of gene_raily clear and objective restr’ict:(ons.‘ Apart from provisions
for temporary residem;s and\ other limited cases, those.restrictions
are determined by the language, residence and place of education of.

the child's parents or siblings.

-
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CONFESSIONAL RIGHTS AND PRIVILEGES ’ -
IN LOWER CANADA AT CONFEDERATION

L4
.
]
e

~
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Section 93 of the British North America Act deals-with -
3 .

education and provides as follows:

g

O

"(3) Where in any Province a System of Sepa-~

In and for each Province the Legislature
may exclusively make Laws in relation to
Education, subject and according to the
following Provisions:

(1) Nothing in any such Law shall prejudi-
clally affect any Right or Privilege
with respect to Denominational Schools
which any Class of Persons have by Law
in the Province at the Union;

(2) A1l the Powers, Privileges, and Duties
at the Union by Law conferred and imposed
in Upper Canada on the Separate Schools
and School Trustees of the Queen's
Roman Catholic Subjects shall be and
- the! same are hereby extended to the
Dissentient’ Schools of the Queen's Pro-

testant and. Roman Catholic Subjects in . o 9
Quebec; PR L ) e
’ Pt

rate or Dissentient Schools exists by
Law at the Union or is thereafter esta~
blished by the Legislature of the Pro-~
vince, an Appeal shall lie to the
Governor General in Council from any
Act or Decision of any Provincial
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" Authority affecting any Right or Pri-
vilege of the Protestant or Roman
Catholic Minority of the Queen's Sub-
jects 1in relation to Education;

(4) In case any such Provincial Law as
from Time to Time seems to the Gover-
nor General in Council requisite for
the due Execution of the Provisions
of this Section is not made, or in
case any Decision of the Governor
: ‘ General in Council on any Appeal under’
this Section 1is not duly executed by
the proper Provincial Authority in
that Behalf, then and in every such .
Case, and as far only as the Circum- :
gtances of each Case require, the Par~
liament of- Canada may make remedial .
Laws for the due Execution of the Pro- o .
’ visions of this Section and of any
Decision of the Governor General in ) -
Council under this Section. .

.
-

. In affording jurisdiction in education to the provinces,
the British Parliament gave statutory p'rotection to certain rights
and privileges'acquired prior to Confederation by certaim classes of
pers;:ns. What those rights and prifileges were, who the classes of

’ persons were, and what kind of acts might prejudicially affect their

rights or privileges, have been matters of legal contestation and

Judicial interpretation. These will be examined in tte following

-

chapter.

1800-1867 .

It is essential to examine first, however, what statutory

provisions governed education in Lower Canada at the time of Confede-
ration, particularly as they related 'to confessional rights and privi-

leges. ' L

e
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[

f )
It is anachronistic but true that from a legal point of view the law
in the field of education prior to Confederation is more importamt to

a study of the constitutionality of Bill 101 than the law between

1867 and 1977. '

It 1s tortuous to trace edugational law through the years
prior tc. the Act of Union of 1840, through those of the Ux‘lionv itself,
and finally as 1t existed at Confederation. In those days there. were
not the batteries of legal draftsmen in the civil service that exist
today and legislators often amended previous legislation by sii;aply
stating that anythihg in it which was inconsistent with a new sta-
(L )

tute was repealed.
‘ I I

The Royal Institution

From the constitutional point of view which is the

‘subject of this study, the period prior to the Act of Union is not

3
especially important. Brieﬁy, the first system of public education

was instituted in 1801 by an Act whighaestab'lished the Royal Insti-

(2)

tytion for tfhe Advancement of Learning. '§chools s;at up under this
Act depended upop local initiati\ﬁ for their establishment. The A
government's respor\xbibility was to: provide the necessary funds for
the establishment and to appoint the teachers.(3) No provis:l:dns were
made with respect to divisions along religious or linguistic lines,

but because the Royal Institution was the child of English and Pro-
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. . testant initiative its schools were suspect to the French Catholics

and actively opposed by their Church.

The Fabriques Act r

° As a result an act was passed in 1824 which- authorized -

¥

local parish councils, the fabriques, to establish their own schools.

Attaching the school to_ the Church ‘had, of course, strong episcopal

; . - support, but in actual fact' very few fabrique schools were established.

N -

This was due principally to 'g:he lack of funds. The Fabriques Act did

not provide for public assistance Qnd parochial resources were limi-

ted. Added to this may have been the factor that amongst the pop’u-

() lace in general, itself largely illiterate, there appeared to be

) little demand for education. Bg that as it may, during the five
years the Act was in force only forty-eight fabrique\ schools were N

established. )

The Syndics Act

More successful wag the Syndics Act of 1829. This legils-
lation provided for the estgblishmenf of local elementary schools.
_‘T};e government provided financial assistance while the responsibility
for the establishment and maintenance of the schools was vested in .
The legislature was given the

" elected trustees or ."syndics".

ultimate authoriéy in education, a fact which did not endear the Act

] ’
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to the ecclesiastical hierarchy, even tgough a subsequent amendment
made parish clergy eligible for eliitiop as trustees. Furthermore,
no denominational distinctions were madé, again a factor unaccepta-
ble to the Catholic Church in particulag. A bill had, in fact,
passed the Leéislative Council which would have created Catholic and
Protestant Committees, each to regulate itshown,schoois. This bill,
however, did not reach.the Assembly and never became law. )

Despite the opposition of the Church, there was a rapid
expansion of-sch;bls to the extent that probably a third of Quebec
children by 1832 vere recelving some elementary schoolingSS’ This
might indicate that there was indeed more general interest in educa-
tio; than was apparent in the failure of the fabrique schools.

The 18208 were, however, troublesome years in terms of
political and nationalistic unrest. The Le;;slative Council, repre-
gsenting the interests of the wealthy ﬁnglish merchants, and the
Assembly, those of the "Canadiens", were at constant’logéerheads.
Measures voted by tﬂe Assembly could not become law without the
'approval of the Legislative bouncil. Similarly, the Govermnor,

" supported by his Executive Council, popularly known as the "Chateau

Clique", possessed a veto and had the right at any time to dissolve

,--the Assembly.

" On its side, however, the Assembly held a significant

power: that of voting credits necessary to finance the administra-
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tion of government. Under the leadership of Louis-Joseph Papineau,
the Assembly kept the Governor and Executive Council continually

short of funds. In order to obtain them, the Governor dipped into
the confiscated wealth of the Jesuits which had been designated for

7 .
education.( ) Thus in 1836, government funding of the Syndic schools

was withdrawn, forcing most of them to close.

The Durham Report

The continuous opposition between the Assembly and the
two Cogncils, Legislative and Executive, led the British Government

to send a royal commission under Lord Gosford to Lower Canada. His
. s

re;;ort, which was sympathetic to the Canadiens and proposed impor- )

tant reforms, was rejected by the British Parliament.

’

The result was an increasing cry in the colony for inde-

pendence and repubiicanism similar to that achieved by the United
[ ]

States. While the clergy urged submission to authority and even

. Papineau himself did not advocate armed resistance, uprisings occur-

red at St. Denis on the Richelieu and at St. Eustache in which,

/

after some brief moment of success, the "Patriotes" were defeated

2/
¥

) 8

by British ttoops.( )
It was at this point that Lord Durham was sent by the

British governn?nt to restore law and order. He was given full

power to act upon his own judgement. Suspending the constitutional
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*

forms of government in Lower Canada, Durham governed the colony
through a Special Council whose members were named by him and over
which he presided. @

Y

¥

His famous Report was concerned not only with fundamentgl
conati:tutional issues. It applied itself also tc other issues re-
lating to the life of the colony, includ\ir;g an extensive anal);sis )
-of ;aducation in Lower Canada. Arthur Buller, Durham's secretary and
the man behind'the educational aspects of the Report, proposed a

common school system for Catholics and Protestants in which a non-

sectarian approach would be taken to the teaching of religion.: His'

proposals were, of course, unacceptable to the Church.

Another view, that of Charles Mondelet, proposed a some-
what bilingual approact; by suggesting that French and English schools
should be housed in contiguous buildings or even in the same one.

He suggested fiu'ther that the clergy, the government and the people

would share in policy-making for the schools, but that the legisla~

ture would have the final authori%y. None of these proposals was

"ever enacted because of the broad divergence of opinion and interest.

The Special Council .

Prior to the Imperial Act of Union enacted on July 23,.

'1840 and promulgated on February 10, 1841 an Ordinance of the Special

.

Council under Lord Sydenham provided for the division of Lower

e f ~
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Canada into twenty-two districts. Each district had a Warden,
appointed by the Govermor, and Councillors elected by the parishes
: 9
and townshipsi( ) Priegts and ministers were not qualified to be
councillors. By Sectior\38 of the Ordinance, the district council

amongst other things, by-laws "providing

1

was given power to enac
for the establishment °f,’\ and a reascnable aliowance for, the support
of Parish and Township Schools." Tolls, rates and assessments on

real and personal property were to provide tre funds. The Governor, ”

however, retained the right to disallow the by-laws of any district

council.

Q

The Common Schools Act ‘

One of ‘the first iegislative actions of the Union legis-
lature was to, pass "An‘Act to repeal certain Acts tHerein mentioned,
and to x‘nake further provisionslfor the establishment and maintenance
of Common Schools throughout the Province."(le) This Act repealed
prior legislation relating to education and pro;rided for the esta-
blishment of a Common School Fund to be divicied amongst tte district
councils. A Superintendent. of Education was to be appointed by the
Governor and he was to apportion the Fund amongst the districts on
the basis of populgtion between the ages of five and sixteen. Tho._a

district councils were to raise an equal amount by levy. Each

council was made into a Board of Education with powers to divide

TRERER, AT A SR BT TIY n —
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the Townships and Parishes into school districts.

The Act provided for the election of Co;mnissioners in
each township and parish. The)} were to choose a site for the school,
to appoint teachers and to regulate the course of study and approve :
books. Section }1 c;f the Act then went on to enact that any group
. professing a different religious faith fro:ﬁ that of the majority had
the right to establish its own schools with the same privileges and

13

responsibilities.

This Act of 1841, common to both Canadas, proved impossi-

ble to administer for that very reason. In 1843 Upper Canada received

[

its own distinct educational system which laid the I?asis for separa-

e

te schools in that province. These separate schools mighi be either i
Catholic or Protestant, depending upon the religious affiliation of .
the teacher. That 1s, if the teacher in the common school were Pro~
testant, then ten or more reﬂsid‘ent Roman Catholic Freeholders or
Houséholders‘ in the district were entitled to a separate school.

The separate schools, however, were not un/der a separate jurisdifz—

tional system. They were common gschools, but of a particular reli-,

glous persuasion, and were subject to the.same regulations and ’

entitled to share the same public funds as the other schools. The

.

Upper Canada law also provided that no child in any public school

should have tc read any religious book or take part in any reli- .

11
gious exercise to which his parents. objected.( )

+
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. Act of 1845

‘ u The Ordinance of the Special Council which hard organized
., Lower Canada into districts w?g .repealed in 1845,(12) effective July 1,
1846, and the parishes and townships were incorporated. The Common
School Act of 1841 as applicable to Lower Canada was also repealed#
) that year, by "An Act to l;!ake Better Provision for Elementary Instruc-
\‘\ t;lon in Lower Canada" 513) This law, in effect briefly, provided for
the elecfion in each parish and township of School Commissioners by
the landholders and householdeérs. The f:omissioners were to divide
the parish or township into school districts and to engage teachers.
The cities of Quebec and Montreal were each to be considered one
(.) parish and each school in them one district. Each of thesz two "pa-
rishes" h§ six Protestant and six Rom;m Catholic Commissioners.
Section 26 of the Act stipulated the right of the*religious
minority in the parish or township to establish its qwn school, having
Trustees with the same powers as Commissioners a;nd entitled to a proﬂ-
portionate amount of‘ public qa‘?\fhds.

-

Act of 1846

The 1845 legislation was replaced the following year. The,
(14)

new Act set out the basic educational structure Quebec was to

have at the local level into modern times. \
. . ! ,

It provided for the organization of school municipalities
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n
ly. The commissioners were to

divide' the municipality into school-districts. Quebec and Montreal

each formed a school municipality with commissioners appointed by the

'

city's Municipal Corporation. In each city there were six Roman
*Catholic .and six Protestant Commissfoners, each group forming a
distinct corporation. This was the basis of the denominational

system which has characterized the educational organization of the

[
two cities.

-~

) The powers of the comtni.ssioners given by the Act were
very broad. They included the engagemertt and removal of teachers,
the regulation of the courses of study, and the ‘levy ‘and collection
of school taxes. In Montréal and Quebéc,\ however, the school com-
missilons were financed by the %spective city corporatioms out of
government grants. 'fextbooks were to be approved by the Board of.
Examiners set up under the Act or, in the case of courses in reli—a

gion and morals, by the priest or minister "for the use of the

15
Schools for children of his own religious faith{."( )

Section 26
of the ‘Act provided, \? '
"That when in any Municipality, the regula- A
tions and arrangements made by the School .

Commissioners for the conduct of any
school, shall not be agreeable to any
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number whatever of the inhabitants pro-
.fessing a religious faith different . °
from that of the majority of the inha-
bitants of such Municipality, the inha-
bitants so dissentient may collectively
- signify such dissent and give the names of
three ‘Trustees, chosen by them, for the ‘
purposes of this Act." :

¥4

A

Thes? trustees, who collectively were referred to as a

Board rather than a Commission, had th¢ same powers, responsibili-
ties and rights as the school commissioners, except that they could
t;ot levy or collect their own taxes. They were simply entitled to ,
their proportionate share of‘ tax monies and of the Common School

Fund. The Superintendent of Education had a general supervisory

authority as, for example, to prepade and cause to be printed re—

commendations and advice on the management of schools.(16)

<

In addi-

tion to approving texts, the Board of Examiners examined and certi-

»

fied teachers and, in the first reference of a linguistic mature in

legislation, the certificate had to state whether the i:eacyer "ean

f/each English and French, and if not, which of these two languages".(U)

There were' two Boards. of Examiners, one situated in Quebec and one

ks

in Montre and they were divided into Catholic and Protestant sec- .
tions. i
Opgosition to this law' in Lower Carnada was not based on
pedagogical, religious or linguistic lines. The chief objection was
to compulsory taxation for education amongst francophones. Dislike

of taxation, especially direct taxation, was, of course, not confined '.
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to Lower Canada. Elsewhere measures which imposed taxes on proﬁerty

for the support of education were unprecedented and unpopular. The

~

problem was compounded in Lower Canada, however, by the fact that
there was no tradition of any kind of direct taxation. And why
ghould people not having children of school age have themselves to -

pay to educate the children of otl/\ve‘rs?

-

The opposition became violent in form and a number of
- schools were burned. Popularly it was known as the "'guerre des &tei-

gnoirs", referring to the fact that the oppoﬁents of taxation for

education were seen as snuffing out the light of knowledge..

? ”

' The Church alsg objécted that clergy, not-being property
owners, could not be commissioners. Protestants complained that

there should be a Superintendent of Eduéation for their own schools.
. & o h
Having the majority of dissentient schools, they also argued t:hal?t '
. ) [4

they should be able to levy afid collect their own taxes- for these
schools. . «

Some of these "gr:“levances were redressed by subsequent
amendments. Still furtl%er legisla’tion established Normal Schools

and provided for the appointmen‘t of School Inspectors who reported

L
>

to the Superintendent of Educationg’s) .

\
M

Act of 1856 A

. : -
1504 In 1856 a secortd major legislative act instituted the -

v
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Council of Public Instruction for Lower Canada( 9 Amongst other

duties ‘the Council, which was appointed by the Governor and consisted

L]

of eleven Catholics and four Protestants, was given power to make

regulations "for the grganization, govemmen't ‘and discipline of

" (20)

Common Schools, and classification of Schools and Teachers, and

(21)

+

"Po select or cause to be published ...
. books, maps and globes, to be used to
the exclusion of others, in the Acade-
mies, Model and Elementary Schools un-
der the control of the Commissioners or
Trustees, due regard being had in such
selection to Schools wherein tuition is
given in French, and to those wherein
tuition is given in English..."(22)

This particular paragraph is quoted because of the argu-
ment, to be discussed later, that it recognized in law a riight or
prg‘lil\ege to English or French education. At the moment, howv_.ever,
the significant issue is that the law of 1856 marked a centralizing
trend in eddcation compared to that of 1846 which restricted the
central auth’ority in the person of the Superintendent to a largely
advisory role. This ce\ntralization has been seen to be the influ—
ence of the Superintendent at the time, P.J.0. Chauveau, later
Quebec's first Premie'r and Minister of Public Instruction.( 3) It

-

2

was a move opposed by Alexander Galt, the spokesman for Lower Cana-
da's Protestant minority amongst the Fathers of COnfederation, who

wanted to broaden the power of school ,comissionets and repeal the

e e
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7. Act of 1851 which had established Schoql® Inspectors.(zl') T

e

4
by ﬁ?
- ® .
N . \ [

The Consolidated Statutes

. -

: The provisions of the 1856 Act relating to the powers of
"the Council of Public Instruction were in force at the time of Con-

(25) as were those of the School Commissioners as esta-

v federation
blished by the 1846 Act. They appear in the 1861 Consolidated Sta-

- + tutes for Lower Canada which indicated no intervening attempt to re-

concile the localizing and centralizing essence of the two statutes.

C) . The Superintendent of Education had the duty,

: commendations and advice on the manage-

ment of Schools, as well for the School
Trustees as for t?%.
Secretary-Treasurers and Teachers." 6)

Further proyisions enacted the election of Commissioner’s 27 .

I3

00ls under Trustees 528) The
®

Trustees had the right, when dissatiqfiedx‘tq:he distribution of
me

and the éstablishment of dissentient s

assessments, to receive directly the assessment. on dissentient inha- !

+ ~ “

bitants of the school municipality(zg) and might, ‘where no assessment
AN

existed or where it was considered not to be 'proper’, ‘\1\evy a}d

collect their own .(30) S, *

/

The provisions of the 1846 Act establishing the p&wgrs

. N
.
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of the Commissioners and Trustees respecting the management of the

schoois from an educational point o.f view are contained in Section ‘65 .
Coe J

< ‘ of the Consolidated Statutes. To repeat, these included the engage~

v : 31 32
ment and removal of teachers( ) and the duty( )

"To regulate the course of study to be
& : followed in each School, ... to provide
: ‘ that no other books be used in the N ,
Schools under their jurisdiction tham :
those approved and recommended by the
‘ Council of Public Instruction(33¥
| and to establish general rules for the
! . management of the Schools, and to com-
municate them in writing to the respec-
tive Teachers; ... to fix the time of
e annual public examinations, and to ‘ -
s attend the same," ’

. . saving the right of t:hej clergy to select books relating to religion
1 <“) . and morals. g ?

Consolidating further the provisions of the 1846 Act, the
Commissioners and Trustees were given the duty to name two of thel
- members to visit the public schools of their municipality "to report
to the Corporation ... the state of the School aqd»whether (the ’ ‘ :
Comm;l.ssionersf) rules and regulations are strictly observed, also ) 3
the progress <;f the scholars, the character and capacity of the
Teachers, and every other matter reiating' to the management ‘of the

schools. " *% o -

‘)

Provisions of the Act of 1851 which established School

Inspectors who repor‘t:ed to the Superintendént of Education were also

. consolidated with the 1846 Act. The Inspegtors were to visit the T
- f )
<X L
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School Municipalities and "to inspect the Schools, School Teachers
and gchool H‘ouseE therein . . and generally to ascertain whethet the
provisions of the Schqol Laws are there.carried out and‘obeyed."(352
The Superintendent was himself ex officio Visitor—éengral and had the
final decision in disputes between commissioners or trustees anﬂ |
teachers. (36)
Still another authoritative group was the Board of Exa-
miners set up initially in Montre;1 and Quebec by the Act of 1846 to

a ” L
cdrtify teachers. Later amendmentg had enabled the creation of boards

other diptricts.  The provision that the certificate had to state

vhether the |teacher could teach English and French or, if not whicq

' 37
of the two languages, was retainedf ) Finally, the Consolidated
Statute contained the provisions creating what has been called the
4
~ denominational school structure of the cities of Quebec and Montreal

which has already been outlined.

.

There were no significant amendments to Chapter 15 of

(38)

the Consolidated Statutes of 1861 and the law that existggfat

the time of Confederation is that Chapter. The problZm is that it
cousglida;ed two laws, those of 1846 and 1856 with their respective
amendments, which had differing ?erspectives: ane concerned wigﬁ
e;sentially local authbority and the other with central. There was
no' clear definition of their reapégtive weight vis-a-vis onme another.

As Confederation approached, there was concern amongst
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the Ptlotestant minority in Lower éanada, for which A."Ig. Galt was the
chief spokgsman, that its rights in education were ngt; properly de-
fined or protecteci. Legislation was intxll'oduce;l in the summer of

1866 to clarify these rights, bt_xt a second bill was also presented
‘vhich applied to Upper Canada and which would have given Catholics |
there a virtual autonomous edt;cational system: It was bitterly oppo-
sed and bothF bills were withdrawn, leading to Galt's resigmation.

The résult was that he pressed for a clause in the British North
America Act which would extend to the minority in Quebec school muni-
cipalities the sam;a powers and privileges which were enjoyed wit}h

respect to education by Roman Catholics in Upper Canade. This ulti-

mately was enacted in subsection 2.0f Section 93 of thesAct.
~

¢

The School System at Confederation .

In summary, the educationai syst‘ﬁm in Lower Canada at
Confed'ération'gave rise to three kinds of scl“mols. The fir.st of
these is usually referred to as common schools erected and managed
in school municipalities by elected commissioners and financed
jointly by the Common School Fund and by taxes on local property. A
minority of different faith, Roman Catholic or Protestant, from that
of the majority in the municipality had the right to set up its own

schools, known as dissentient schools, under the management of elec-

ted trustees. There was no required minimum number to constitute a ‘

-

(39) -

o ek
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e ] minority. Section 55 of the Statute stated clearly that "any number J

- 'whatever;' of ﬁ/issentients could set up their own Board. Children of

| the dissentient faith in one sqixool district might, however, attend
- a dissentient school in another whenever, accérding to subsection 2
: o of Section 56, "such dissentients are not sufficiently numerous in "

any District to support a School alone." ' ’

} The dissentient schools had the right to their proporttg—
T . ‘ . . - 4 '
: nate share of money from the School Fund and the assessments. In

the cities of Quebec and Montreal two distinct corporations were "

created for each city, one Catholic and the other Protestant. The

commissioners were appointed by the respective municipal corporations
. R
' () ' rather than elected. The commissions were financed by the municipal

corporation from funds granted by the government. These are known

as denominationa]: school commissions or boards.

T r Educlation'was in law controlled centrally by the Council
of Public Instruction with the power to make regulations for the or-
ganization, governméht and di;cipline of the schools and to select .o
text-books to be used in them, having regard to where tuition was
given in French and where ’1n English. Priests and ministers had the
right to s;alect books relating to moral and religious imstruction.
The Superintendent of Education, ex officio a member of the Council, .
had amongst other duties,

) ' : "To prepare and cause to be printed
recommendationi\’ and advice on the

(e -
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management of Schools, as well for

- the School Commissioners and Trus-—

+ tees as for the Secfztgry-Treasu-
rers and Teachers." (41

Boards of Examiners were set up in various sectioms of
the Province, representative of the two main religlous- denominations,
to examine and cert‘ify teachers.(az) They reported to the Superinten-
dent of Education and through him to the Couné¢il. ‘ L

School Inspectors were appointed to the various school
municipalities to visit the schools, see that school laws were carried
out and also to report to the Superintendent.“B)

All teachers in the public schools had to be certifi‘ed
except priests, ministgrs or members of rel\igious teachinglorders.
The certificate had to declare the teacher's religilous affiiiation
and whether he could teachv :i.n French, English cn:e both languages.~

The Commissions_and Boards at the local level eng’aged
and removed teachers and regulated the course of studies, using books
approved by the Council of Publi.c Iﬂf;truction. It would appear that
they paid the silaries of teachers, for while no specific stip%lation
to that effect can be found, Section 24 (1) provided that the Su[;er—
intendent of Education received Common School funds and distributed

* ~

them pro rata to the Coﬁiqs\ions and Boards for school purposes.
‘.E.‘ The Commissions ;;id Boards also estéblish;d "general

rules for the management of the Schools."(u’) The}‘v appointed from

amongst their membership inspectors to see td the 1mp1émentation -of

" ¢

L B e

o




———ll

O “

e

41‘

their regulations, Certain persohs at the local level had the right

2 to be achool Visitors, entitled to information respecting each school

45)

and to interrogate teachers being exanined for certification.

Among those who had this right were the resident clergy, 1;ut they

could not visit a school not of theilr persuasion without the consent

of the Commissioners or Trustees as the case might be.

All of the above stipulations applied to l;he three types

of school: the common, the dissentient and the denominational.(l‘é‘) In
- other words, the dissentient and denominational schools wére subject

to the same provisions of law as were the: common schools. )

o8
The confessional rights and privileges of Catholics and

Protestants at the time of Confederation were basically to have

(.

schools of their own religious persuasion, in the cities‘ of Montreal
and Quebec as denominational Bechools, and in municipalities where

* (47)
elther was a minority as dissentient schools. .-

Language Rights -

The fundamental question is whether such rights and pri-
! . vileges included rthe legal right to determine the language of ins-
truction in the schools. If this indeed was the case thet; Bill 101
might be considered to be unconstitutional in light of Section 93 of .
éhe B.N.A. Act. The answer to the question hinges not so much on

the philosophical issue of whether flaﬁguage is a necessary adjunct
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to religion in the context of Quebec's educa?ion&l history as on the

legal one of whether the powers vested'in commissioners and trustees

v
included that of determining the language of instruction in the schools ;

I

« @

under their jurisdiction. .

As has been seen, the existing educational law did not . . !
legislate directly concerning the language of instruction. It did, -
however, recognize tfre fact that education in théAProvince was giv;n
both in French and in English. 1In giving the Council of Public Ins-
truction authority to select text-books, it had to give regard to
schools wherein education was giver in French and where in English.
The implicat}an is that text-books of two kinds were to be approved:
those f?r French schools and those for English. Secondly, q:;eacher's
certificate had to state in which language he could teach or if he
;ould teach in both. The rights of the local authorities,- that is,
commissioners and trustees, included the engagement of teachers for
its sch;ols and the regulation of the course“of study provided that
they used books approved by the Council of ‘Public Instruction.

It would appear that while there was some confusion in
the law at the Fime of Co;federation between the two levels of schogl
government, th; Council of Public Instruction at the provincial level {
and the Boards and Commissions at the local, the determination of the’

language of instruction in the schoolé belonged to the latter. They

could appoint the teachers and choose' the approved textbooks. To do

9
«
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1

this is essentially to be able to choose the language of imstructionm.
The only powe;-of the central authority w;s to certify teachers as
teaéhing in one or other of the languages, or both, and of approving
both French-language and English-language -books. From this it has

48 :
(48) that the right to a ddnominational or

been persuasively argued
dissentient school included the }ight of commissioners, in Quebec and
Montreal, gnd trustees elsewhere to determine .the language of instruc-
tion, and that this right was khereby protected by Section 93 of‘the
B.N.A. Act. N

It is admitted ;n the same argumeni, however, that a
similar right'of commisgsionergs of common schools wds not proéected.
While these schools might be denominational in fact, they were not so
in law. Over the years, and especially sincé the establishment of
-the Ministry of Education in Quebec in 1964, thg powers of the local
authorities have been eroded and those of the central increased in

educatioq: The legiglature has the right, the argument continues, to

modify these powers with respect to the common schools since they

" ~

have no rights éuaranteed:hnder the B.N.A. Act, not being in law de~

nominational. It does not have the same right, it is argued, with

»
L

respect to denominational and diséent#ent achools, nor to the deno-
minational boaf&s, commissions and regionai boards subsequently set
up by order-in-council which have replaced or amalgamated many of
them. This would be so, it is contended, because the right to chpose

the language of instruction at that time was inherent in the right

AE Y
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of the local authority to choose teachers, texts and generally to ma-
nage the schools. g

This argument, however, would appear to base the right
t? choose the language of instruction on faultiy grounds. The pawer ,
to so choose did not stem from the fact that it was giver; td a dis-
sentien't board or denominational comnission. It stemmed from the fact
that the power was given to the local authority whether the school
°was det\l'ominational, dissentient or wc:ommon. The law of education at
the time ’of Confederation gave rise, as we have seen, to three types
of school: common, dissentient and denominational. With minor varia-\/‘

tions the law applied to all three as public schoels. The power of

the local ‘authority to choose the language of education did not de-.

- S

pend upon whether the school was denominational or not in law. It{
resulted from the fact that the power was within the jurisgiction of
the local authority. In other words, the autho::ity of the commissio-
ners of a common school to choose French as the language of instruc-
tion was no less than the aut\hority of the coterminous dissentient

board to choose English. At the time of Confederation that power was
ve‘s\ted in the local authority whether common or denominational. The
legislature cannot take away t}'ne right to a dedominational or di.ssen-
tient school, but it can alter the balance of educational authority

"between the local and central jurisdictions.

What appears to have been protected in the main clause
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R : of Section 93 of the B.N.A. Act was the right of a denominational
i B "Class of Persons" to establish a dissentient school, but not a right
t? choose the language of instruction. That de facto power existing
. a# Confederation is no more protected in the denominational or dis-
L . N
Y I sentient school, it would appear, than in the common. The study of
-H : - .
R the jurisprudence which follows will tend to support this view. .
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‘1. Protected Rights and Privileges

."

- \ ~ ..gchapter 3 .
© i ~;F_:;‘ - €
, ‘
. JURISPRUDENCE
4 The jurisprudence which has arisen out of Section 93 of
'3 e

the British North America Act has been extensively studied. New
[ 2

'fore‘important to consider the ‘jurisprudence in the light of Bill’ 101,‘
egpecially since the language of education provisions of this law

1
have not yet been judicially reviewed.( ) '

The questions which have had to be decided by the courts

are: ' ’

1. What are the rights or privileges protected by Section
937 .

2. What would it mean to "prej{ldicially affect" them?

3. What constitutes "any Class of Persons" within the
meaniné of the section? ' ’

- 4. What protection is aff.mjded by sub-sections 3 and 4

.

! beyond that enacted in subsection 1%~

iy

The Barrett case

.

. ¢
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laws raise new issues, however, or old ones in new ways. JIt is there~ -
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o ‘The right or privilege protected by subsection 1 is essen-

-

. tially that of establishing a denominational school and that right or

‘ @)
privilege must have existed in law at the time of Gonfederation.
NS . This question was first raised in the City of Winnipeg Ve Barrett.( )

By virtue of The Public Schools Act of 1890, the Province of Manitoba
eatablished a common school system as opposed to a denominational

one. At the time of the Manitoba Act of 1870 by which that province

% joined the Confederation, there had been no legislation in the terri-

[}

tory governing education. There was, however;, a system of denomina-

L
tional schools which, in the case of Roman Catholic ones at least,

were supported by parents' fees and Church funds.

~

" In 1871 the denominational ‘gystem was enacted into law

and school assessments were imposed. By later amendments a Roman

Catholic\'could not be obliged to pay assessments for a Protestant

school and vice versa. The Act of 1890 completely reversed the

* system by establishing a common school fund. The litigation arose

.

‘ , from the complaint of Roman Catholics, supported by some Anglicans,
that they were being taxed for the support of schools to which in
conscience they could not send their children, that is, public

common schools. They claimd that a right or privilege they enjoyed

at Confederation, that of denominational schools, was prejudicially .

] Q

affected. ’

While tgeir argument was upheld in the St;préme Court of

'
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': Canada, the Privy Eouncil was of ; contrary mind. thér an examina-

. tioﬁ of the pre—~Confederation status, the Privy Council found that
the educational systeﬁ had indeed been a denominational one. Had
that system been enacted in law at that time, the right or privilege

) protected?would have been the right t; a denominational school. The
fact that there was no such legislation accounted for the addition
1nfSecbion 22(1) of the Manitoba-Act of the words "or practice” after

i ] . ?by Law", words not included in the corresponding Section 93(1) of

the B.N.A. Act. ' .,

The right of a Class of Persons to establish a denomina-
tional school was not prejudicially affected by the establishment of
(;) a common school system. The right still existed. It might be a; b
| inconvenience oé annoyance to have to pay taxes for the support of

the common schools, but that in itself did not prejudicially affect

the right to establish the- denominational sEhool._

.

xhe Mackell case
- The same line of reasoning was followed in the somewhat
different circumstances of the case of the Tru;tges of the Roman
. w
’ Caéholic Separate Schools for the City of Ottawa v. Mackell.
In this instance, the Ontario Department of Education, under Regula-
ti;n 17, had made certain provisions concerning the language of

v b .
, AN instruction in schools which had been designcted either as French or
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French-English. Since these provisions were restrictive of the

-

Prench language, the Trustees, all francophone, refused to enforce

them and were brought to court !:y co-religionist Catholics of the
English language (S)Beelging a mandato;:y order tc enforce the provi-
sions.: The Trustees' argument was that at the time of Confederation
the power of trustees included the right to determine the language
oé :I.nstr,uc'tion. |

Noting that Regulation 17 a;plied equally to common as
to separate schoc}ls, the Privy Council ruled that the right existing
at Confederation was the right to a separate school, i:ut: not the
right to have a free hand in all matters i‘elating to that school sys~

tem. The separate system was not an autonomous unit. It was subject

" to legislation and regulation of the Council for Public Instructiom,

2

later the Department of Education.

"...(The) right or privilege reserved

«», 18 8 legal right or privilege,

and does not include any practice, ' )
instruction, or privilege of a volun-

tary character which at the date of

the passing of the Act might be in

operation. n(

The significance of the Mackell case is, therefore, that
the tiéht protected by Section 93 to establish a denominational or
separate school system on a religious basis does not include the

right tp determine the language of education in that system. Nor

did the right given to local trustees to manage the schools include

[

i
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public system.

the right to select that language. ‘The power to do this validly
belonged to the provincial legisiature‘and was properly exercised 7

by its delegatd, the Counq}l for Public Inatruction.

N

'Y . .
The Tiny Case s

3

The cagse of the Roman Catholic Separate School Trustees

R

.
for Tiny v. Rex went even further in a restrictive interpretation

of Section 93£I). 1In this instance the Trustees sought a proportio-
nate share of educational grants for the development of secondary
schools to that which high or collegiate schools received in the
Such level schools had not been part of either the
common Or separate systems at thé time of Confederation, although
Ontario law did provide for public education in both c&pés of school
up to the age of twenty~five, The Trustees also sought exemption

. 3 :
for Roman Cath%iics from having to pay taxes for the support of the
public or comm#n high schools. ’

TheEPrivy Council ruled that the legislature had the
right to apportion public funds for ed&éation\aé it saw fit. To re-
gulate what funds were:g;ven to the separate school system beyond
thg;e ta which it was entitled under laws‘existipg at Conf;deration
mgght restrict the activity and development of that system,’but it
did pot abolis? its iightfto‘exist. The separate s;stem c;uld de-

velop its own secondary schools, but it would have to do so at its

own cost. It did not have the guaranteed right to Hevelopfauch

T
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schools at public expense under Section 93(1).

"(The Trustees) are still left with )
separate schools which are none the ‘ ,
less actual because the liberty of
giving secondary and higher education
in them may ibe abridged by regula-

tion." (8) ”

v

The Privy Council may have detected an inequity in its
decision, but maintained a stricé or narrow interpretation of Section .

93(1) because of the fact that other avenues of redress were open

-
¥

to the appellants under s&bsections 3 and 4,

The right or privilege, then, has been narrowly intef-
preted "in judicial decision. ' The provincial legislatures' right to
make laws in education has been given a broad definition, the limi-
tation'upon them being that they must not interfere with the right
to establish denominational schools since such right exiéted/in law '

at the time of Confederation (or in practice, in the case of M;nitoba).

2. What would "preln&icially affect the Right or Privilege? T}/r‘
3 et LI
. T

@

~ P
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The Hirsch case .
— g‘

T

Following—the previous discussion, to affect prejudicially
the right or ﬁrivilegeﬂwould be to deprive those entitled to it of
the right or privilege. This was the point at issue in Hirsch et
.él v. Protestant Board of School Commiasépners of Mb;treglfg)

In 1903 the Quebec legislatdre had enacted a law which,

4 ~
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in brief, proviﬁed that for the purposes of education Jews should be
conside;ed'Protestantsflo) Certain questions reiating to the validity
and interpretation of this statute were referred to the courts. They,
including the definitive judgement of the Privy Council, distinguishe‘d
between the dissentient schools of the rural areas and the denomina-
tional schools of the cities of Quebec am; Montreal. In the former
case, these schools were ruled to be truly confessional a;d it would
prejudicially affect the right of Protestants to force them to enroll
students who did not profess the Protestant faith. The common schools
mig‘,ht in fact be confessional due to local pc:pulation factors, but
were not so legally and were thereby open to persons of any faith.

The denominational sc':hoo,ls‘of Quebec and Montreal were
somevhat different. They were, in one sense, common in that chil-
dren of any fait:‘h had the right to attend them. They were, in ano-
ther sense, confessional in that they were under'denominational con-
trol and hence neither the Catholic Commission nor the Protestant |
could be_forced by law to accept commissioners or to appoint teac}xers
not of the respective faith. Such a law would prejudicially affect
the right of the denomination protected by Section 93(1). It was
not; however, considered prejudicial to the rigi\ts of Protestants and

Catholics if the legislature were to establish axeparate school com=~"

mission for persons of a third religivus faith. It might affect them,

)

" but would not do so prejudicially. : ‘

v
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The St. Léonard case . .

Although the case of Perussé et Papa v. Les Commissaires _
d'Ecoles de St. Léonard de Port—Mauricefll) which was a petition for
an interlocutory injunction, did not directly raise the issue of
constitutional rights under Section 93, the comments of the judges
both in the Superior Court gpd the Quebec Court of Apfeal do have some
bearing. A

(12)

.The basic issue of the case has already been referred to.

Was it discriminatbry, illegal, unjust and oppressive for the School

i

‘Commisaioners of St. Léonard to cease English language education in b

Grade one of its schools, to bus anglo-saxon children to neighbouring
commissions and to force neo-Canadians into French language education?
The trial judg; admitted that, as with most administrative decisions

' which.affect the rights of citizens, there was an element of diseri-
mination just as.the Educa;ion Act itself coul& be said to discrimi-
nate agginst people who are neither Catholic nor Protestipt. He

found, however, in the Commissioners' majority action a valid exerci-

se of discretionary power and refused to put himself in the position

" of the legislature by doing what that body had not done, namely

enacting a legal obligation that school commissioners must provide

education in both languages.

The appeal court judges took‘a different view. They did

.

not pronounce on w‘ether or not the legislature might lawfully confer
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on school commissioners the power to- determine language of instruc- .
tion. Mr. Jusffce Brossard, who delivered the principal judgement,
did state, however, that the action of the St. Léonard Commission

deprived non-francophones of a right to which they had long been

accustomed. His four colleagues were in essential agreement with him.

Such an action could not be taken without the express authorization

~

To repeat, however, the crucial issue of whether

’ . 13
the legislature might constitutionally so authorize was not raisedf )~

of thé legislature.

12

Notre~-Dame-des~Neiges case

-

'

The right to a confessional education in schools under the

jyrisdiction of the Montreal Catholic School Commission was upheld

\ L <

in the instance of Clément-Séguin v. Le Procureur-Général de la Pro-

»

vince de Québec et al., commonly known as the Notre-Dame-des-Neiges
casefla) The case arose because.the Catholic Committee of thg Superior
Council of Education had revoked the recognition of the Notre-Dame-
des-Neiges school as Catholic and made it into a neutral school.

» In the(court's judgement elementary schools uﬁder thé
Montreal Catholic School Commission and the Protestant School Board

B

of Greater Montreal, as well as those under the féw remaining dissen-

‘tient boards in the Province, are denominational and protected under

Section 93(1) of the B.N.A. Act. The action of thé Catholig Committee
in recognizing the school as Catholic by prior resolution was deemed

L4
/
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to be superfluous; its act of revoking such'recOgnition Qnd making it
néut:ral was deemed to be unconstitutional. It prejudicially affected
a right existing at Confederation. It was noted by the court that
the need to provide non-confessional education in a pluralistic so-
ciety was just, but could not be accémpl:lshed by abrogating rights
protected constitutionaily. It stated that the Hirgch decision opened
the way to the creation of a neutral school system without contra-
vening the rights of Catholics or Protestants. ’

"To "prejudicially affect", then, means not just to affect
in the ;ense of altering a de facto situation. It means to deprive
those entitled to a right guaranteed by law at the time of Confede-
ration of that right or of the means of exercising it.

3. What constitutes "any Class of Persons" within the meaning of , -
the Act? :

The jurisprudence in this instance is abundantly clear.
The principle was established in the Barrett case(ls) and reite‘rated
in the Mackell case(16) that the Class of Persons means a group- of
persons éetemined by religious'adherence.

"... the class of persons to whom the
: right or privilege is reserved must,

, . in their Lordships' opinion, be a
class of persons determined according
to religious belief, ?nd not according
to race or language." 17)

]
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PSBGM case

The Jurisprudence cited so far haé arisen principally out
of contestations by French-speaking Catholics in Ontario and Manitoba.
Only in recent years, apart from the Hirsch case, have English-spea-~
king Protestants in Quebec foun& themselves -facing language legisla-
tion which, in the judgement of many of them, is considered to be -
discriminatory. .

In 1975 the Protestant School Board of Greater Montreal
took legal action against the Minister of Education to have certain
clauses of the Official Language Act (Bill 22) deleared unconstitu-
tional under Section 93(1) of the British North America Act. -

The arguments put forward by the Board were basically
those of Ehe report referred to in Chapter 2. (18) Amongst other things
it was contended that\ the Manitoba and Ontario jurisprudence did not
apply since the situation in law in Quebec at Confederation was subs-
tantially different. More authority; it was saild, rested in the

local boards in Quebec at Confederation than was the case in Ontario,

’

"including the authority to determine the language of instruction.

This argument was rejected by the Chief Justice of the
(19) .
Superior Court, who found slight difference between Upper and

Lower Canada legislation insofar as the division of powers between

local and central educational authorities was concerned. -

This judgement contains a weighty review of the history

L
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' »
of education in Quebec and of the jurisprudence on Section'93 of the

B.N.A. Act. On grounds both of the relevant legislation and of the

jurisprudence, the Chief Justice rejected the claim that language of
education was pfbtected to Protestants under Section 93(1).

"A chacun (des) moments solennels de
notre histoire, les Tribunaux ont
distingué entre langue et foi, entre
culture et religion: & la seule con-
~~ essionalité des garanties constitu-
ionelles et jamais n'ont-ils inter-
*prété 1'Acte de 1'Amérique du Nord
britannique comme un instrument de
protection de la langue ou de la cul- ) .
_ture d'un groupe pargiculier."(zo) "

The Chief Justice could not help buttwonder th the court
should find a special right to English for Protestants in Quebeclwhere
no such ﬁightdto Frenchufor Catholi;s elsewhere had been upheld in
previous judgements.

»

4. Protection of Rights Afforded by Subsections 3 and 4
of Section 93.

Y

A somewhat different and broader protection of minority
rights is afforded by subsections 3 and 4 of Section 93. Authorities
are in general agreement that as a result of the constitutional

crisis wh;ch resultgd when these subsections were invoked on one

occasion they are unlikely to be used again. At least some consi-'

deration, however, should be given to them and their applicability to

Bill 101 should be discussed.

~ s
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In essence, these two subsections provide for an appeal to
the. Governor-General-in Council where an act of a "Provincial Autho-
rity" affects a right or privilege of the Protestant or Roman Catho-
1lic minority in the province with respect t:;:a education. Undef sub— |
gsection 4 it would seem that 1f such "api:ropriate action as may be
deeméd necessary by the Govemgr—General—it;-—Council 1s not taken at

-

the provincial level, the _Pé,rliament of Canada may make remedial le-
gislation. >

We have seen in our study of the Barrett case that in

1890 the legislature of Manitoba passed an act which converted the
confessional system of education in that province to a secular one.
‘In the Barrett case it was pleaded that this law was unconstitutio-
nal in depriving Roman Catholics of a right guaranteed under sub-
section 1 of Section 22 of the Manitoba Act. This subsection corres-
ponds more or less to Section 93(1) of the B.N.A. Act. It was ruled
- by the Privy Council that the act of the Manitoba legislature was

not unconstitutional since the right to denominational schools
remained to any denomination which wanted to opt out of the public

systenm. N

The Brophy case .

Subsequent to the Barrett case, the Roman Catholic mino-
rity appealed to the Governor-General-in-Council under subsections

2 and 3 of Section 22 of the Manitoba Act, again corresponding to,

»
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but ‘not identical wit_h, Secftion 93(3 and 4) of the ByN.A. Act. The
courts were ask;zd to rule if this appeal could be allov;ed. This is
the well-known case of Brophy and others v. The Attorney-General of
Manitobale)

One -of the arguments raised on behalf of the Attorney-
General was that subsections 2 and 3 of Section 22 merely reinforc.ed
subsection 1 and therefore the precedent of the Barrett case stood.
'fhe Privy .Council rejected this argument, holding that the provi-
sions of these subsections stood as substantive law on their own
and covered different circumstances. The Privy Council went on to
note their differences from subsection 1:~

1. The right affected need not have existed at the time
of Union but might have come into existence later.

2. The right need only be affected, not necesé?rily
prejudicially as the qualifying adverb in subsection 1 v{;s omitted
from subsection 2.

3. The right was not confined to one enjoyed with regard
only t{ denomina.t'ional schools, but more broadly covered the rights )
~of Catholic and Protestant minorities in relgtion to education.
On this interpretation the Privy Council ruled that
“Ehe rights of Roman Catholics ;:hich had existed "in practice"(zz) at
the time Manitoba joined the Union and which had been confirmed in

legislation of 1871 and 1881 were indeed affected by the 1890 law
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and hence the appeal to the Govermr-Génefal—in-Council was well-

founded. ' . .

The historical result of this decision is well—knéwn. 3

The Manitoba legislature refused to rectify the situation and remedial 3

legislation was introduced in Parliament. It was dropped, however,
v‘vhen the House of Commons dissolved for an election. The issue was
ho-tly &ebated in that election, ‘but when the new Parliament assem-
bled a compromise between Canada and Manitoba was worked out. Even‘
today, however, the issue of French Catholic rights in Ma;xitoba,can .
hardly be said to be a settled one. : o

2

Further Consideration of Subsections 3 and 4

v L) 2
In the opinion of one authority( 3) the appeal to the

o

Governor-General-in-Council is unlikely ever to be invoked again

- £

because of the constitutional crisis which followed the Brophy case.
However this may be, it remains a constitul;ional option and two

Yot
issues rela/ti/ve to it deserve mention.

The first is that because of the Brophy decision sub-

sectigns 3 and 4 of Section 93 have always been linked together and
> a H

e distinct from subsection 1. A difference between subsection

2 of Section 22 of the Manitoba Act and its parent provfsion in the
B.N.A. Act could have led to that separation. On a reading of

Section 93 alone, however, another possibility is preser{ted: that - -

e e i
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-

subsection 4 provides for remedial action by thé Parliament of Canada

%’when, in the view of the GOVernor-General-in-Council, either subsec-

tion 1 or subsection 3 is contravened.

A

"The first clause of subsection 4, referring to Provincial

Law, could be seen as relating to subsection 1 and the second clause,

£ &

referring to the Provincial Authority, cou‘)}.“d' be seen as relating to

v

subsection 3.

It is to be noted that subsect:lon 4 refers to laws and

acts under this Section, not under, let us say, subsection 3 or the

previous subsection. In other words, subsection 4 might be considered

to have the whole of Section 93 in mind, not just subsection 3.
The reason why the ~Privy Council in the Brophy case may
have interpreted otherwise is that in subsection 2 of Section 22 o.f
the Manitot;a Act, acts of the. Provincial legislature a.s well as acts
. : of a Pro,vincial authority are included ;vhereas they .are not in the

parent clause of the B.N.A. Act.

* As indicated, the discussion is hardly perginent anymore

excei)t for an historical question, Did the Fathers of Cojfederation,

in view of the agitation over education at th&;« time in both Lower and
Upper Canada, wish to give to the Parliament of Ca

- iegisla't“lve control or supervision over provincial law as well as

-

g administrative act in education than has been judicially interpreted '

°
[

’

1
i

.o e ey s

“*from the wording of Section 937 . -

The second point to be briefly mentioned is_that subsection
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3, as indicated, hags been interpreted to apply to legislation subse-

In Chapter 1 it was.suggested that no law
' /

at Confederation or for a long time afterward guar’ant:eed the use of a

-~

qﬁéun to Confederation.

particular language in éducation in Quebec until Bill 63. This law,
in making French the preﬁinant language, guaranteed the right to V

24
education in English. - At least one authority( ) has expressed the

possibility that Bill 63 may have created a guaranteed right which

{

would fall under subsections 3l‘imd 4. 1In the remote event that this
question shoyld come before the courts, it“:is highly questionnable
whether the language right given in Bill '63 would be interpreted as

a right or privilege given to the Protestant minority. The weight of .
the jurisprudence would appear to separate the issue ,of language from

that of confessionality.

I

Conclusion

T ) N
_ As was the case with our review of sthé educational legis-

lation existing at the time of Confederation, the jurisprudence

studied seems to contain 11;;1e from which to conclude that the lan-
Y

guage of education prowisions of Bill 101 contravene a right existing
in law at that time.

The courts i\m{)e consistently interpreted Séction 93 in a

\ ! ¢ . ;
narrow way and have accorded to.the provincial legislatures the >

&

aufh,or-ity to enact such laws as-they-deemnecessary-to suit the edu-

. v
e -
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, ’ cational needs of the time. The only proviso has been that they do
) not abrogate the right to a confessional syst;eﬁ:. It would ‘be diffi-

I ©

. cult to argue that Bill 101 does that. It may affect the Protestant
system in that it is forced to adapt from being a predominantly anglo-
, phone one to a predominantly francophone of bilingual one. This .

e .

would not appear, however, to deprive it of ‘its right to exist or to

-

affect it prejudic:ially in the sense of making it impossible for it

to function.
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HUMAN RIGHTS AND FREEDOMS ’ :
[ . E ~ !

v - '

-

Natural Law . . . « 0

w
'S

: In times past the courts have on occasiom recognized prin-

4 . ~
ciples of natural law. Natural law appears to have its roots in

certain theological concepts 'about; the, nature of man, natiely that he

) possesses God-given rights ahﬁi. resﬁonsaib'ilit:ies “of which he ‘cannot

be deprived b'y positive law, .

’

+  The rigl;t of a’ parent to raise his chi]ld according to his

-~ ‘ LI '
own values and beliefs is one example., To take am ext;réme case, were

'

o : L
¢ the state to legislate that all children must follow a course which

. .

| inculcates Quebec independence as the only valid optiom, a principle .
. . L J

e

of natural law would be raised. I{oi’ the parent to take this s'tapce

[}

would be one. thing; for the state to take that right as 4its own would

Y

be another.
) /'/ ' . .
It would appear that in modern times this parental right is
o not seen as unlimited. It is recognized that a parent has the right .
. to correct his child, but if correction becomes abuse the state has .
not only the right but the duty to interveme. Yet even this can be

e

based upon a principle of natural law: fhe right of the child himself

- ‘ .
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to 11fe and physical and emotional well-being.
. ‘A
. Parental right as a judiclal issue is familiar to us in

R

ti question of t;‘lood transfusions for children of Witnesses of
Jehovah. The Witnesses argued in the courts that forced transfusions
contravened their right as parents to apply their beliefs to their
cﬂ;l:ldren. These beliefs forbade blood transfusion. ‘ Their argument

was not unsuccessful in early cases. Later litigaéion ha‘s Iexﬁpha-

sized the right to 1ife of the child.

In Quebec the most outstanding case which raised the issue
of paretital right ‘'wag that of Chabot v. Sc;_hool ’Commiss:loners‘ of Lamo-
randiéreocl') The Chabot children wére forbiddenlby their father,

. '
a Witness of Jehovah, to cake part in Roman Catholic religious
exercises which were part of the curriculum of ‘th:a achool they atten-

ded. As a result‘ they were expelled. In the Court of Appeal the n
Jjudges based thelr decision primarily on the grc;und that th'e schooll’
involved was a common oné and while in fact; it might be Roman Catho-
lic, in lgw it v‘vas not. It was open to any child of any d;hémination.

Furthermore, even if a specific religlous instruction were part of the

curriculum no child could be forced to take it. To do so would .be to

contravene the natural law principle, namely the freedom of comscience

of a parent to ‘determine the religious education of his child. The

point is clearly made by Mr. Justice Pratte:

" .. it appears useful to recall that the .
.  right to give one's children the religious °

i3

-
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@ ‘ l‘(‘
education of one's cholce, like freedom .
of conscience, is anterior to positive [
law."(2)

He went on to quote Lord O'H;gan of the Privy Council in

an earlier judgement: - -

\
", .'The authority of a father to guide

. and govern the education of his child

i8 a very sacred thing, bestowed by the

Almighty, and to be sustained to the

uttermost by human law.'"

The basis of natural law in theological conviction is
evident 'in this quotation. In our more secular era prlnciples of
natural law have tended to become enshrined in various national and
international declarattons and charters of human rights and freedoms?®
These statements in general stipulate against discrimination on a

3)
number of grounds, including sex, religion and language.(

-

The Quebec CHarter of Human Rights and Freedoms

-

' . : 4)
Quebec has its own Charter of Human Rights and Freedoms.

The basic principle of the Charter is set out in Sec;ion 10:

"Every person has a right to full and
equal recognition and exercise of
human rights and freedoms, without
distinction, exclusion or prefereice °
based on race, colour, sex, sexual
orientation, civil status, religion,
political conviction, language,
ethnic or national or social condi-~
tion. Discrimination exists where
such a distinction, exclusion or pre-
ference has the effect of n fying
or impairing such right.”

o
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‘Other relevant sections are 40, which provides that .every-

one has the right:‘ to free public education; 42, that parents can choose

v

private education prov:l:cied that it complises wi!:h prescribed standards;
50, that the Charter does not suppress or limit the enjoyment of
rights not enumerated in it; 52, that secti;ms 9 through 38 prevail
over any provision of any subseciuent law unless that lay specifically
states that it applies despite the Charter; and 54, tha;; the dhaz:ter

-

binds the Crown.

!

It is important to note that the provisions of the Charter

relating to edu not protected by Section 52 since they. are

subsequent Section 38. 1In other words, a statute enacted after

the Chartefr could derogate from it in, for example, taking away the
right to private education without specifically stating that it sus-

pends the Charter.

The Charter and Bill 101° e

”

The question arises as to whether Bill 101 is discrimina'-
tory in terms of §ection 10 of the Charter. |

It 18 true that the Charter does not enumerate the right
to be educated in either‘ French or English. Parents in Quebec,
however, have long enjoyed timt: right and it might be argued that

it 48 protected in terms of Section 50° of the Charter. . “h

A legal cage based on the Charter would appear, then, to

&




¢ “ '

have two \basic thrusts: that Bill 101 is discrininatory in light of

‘ ~ Section 10 of' the Charter and the right to education in English or
French is a right of the kind protected by Sect:ior; 50. To this ‘migt;t

' dbe added an argument drawn from the Chabot case that the parent has

an inalienable right to guide and govern tf:e education of his child.

This last argument would have to establish, however, that

the freedom of a parent to choos’et the le;nguage of instruction is of
équél weight to that of choosing a religion. As presentéd in this
study it would appear that the legal precedents are based on the
issue of religion and to establish an inseparable relationship, between
religion and language would seem to be ajdifficult task.

(' - It may be true that to some extent both religion and
language are cultural phenomena. It is open to argument, hov‘lever,

. that religion is seen to transcend culture. Whether in fact- this is

80 is not at issx;e. The point submitted here 'is that God is thought

to transcend culture and since religion is what binds man to his God

it lifés him beyond his culture and even beyond the law which is part
of that culture. For this reason positive law has tended to respect
freedom of religious conscience. Aa‘ religion may be seen to extend i
beyond law, it may also be, seen to transcend language. In view of
the fact that, for example, there are Roman Catholics of almost

every tongue imaginable, it is difficult to argue that being a Ropan

Catholic in Qt::ebec 1s tied in a sine qua non relationship with
[y | “ ) 1 < ©
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being French.
In comparison language does not appear to transcend cultuﬁé.'
\

Rather, ‘it is a part of it. They are related in the sense that lan- '

guage is both an expression of and a contributor to the life of a

culture. Being tied to culture in this sense and not transcenginé it

as religion may be seen to do, it is not above the reach of the. laws

”

of that culture.

It 18 unlikely, therefore, that the principle of parental
right to raise one's child in the religion of one's choice may be
extended to language. Indeed,‘were it to be so done, it would mean
that a parent could choose any language, not just French or English,
as he can choose any religion.

If an argument based on natural law that Bill 101 contra-
venes parental rights appears untenable, can it be maintained that
this law discriminates on the grqgnds of language within the meaning
of Section 10 of the Quebec Charter of Human Rights and Freedoms? !
Further, can it beﬁatgued that English and French language rights are
historically protected within the sense of Section 50 of the Charter?

\ -

The Belgian Languages case

The question of discrimination and acquired rights waé

raiped by the Protestant School Board of Greater Montreal 1ﬁ a case

(5)
already referred to. This case related to the language legislation

L
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of Bill 22 to which the Charter did not apply, being chronologically
subsequent t; it. In rejecting the Board's arguments,‘the Chief
Justice of the Superior Court of Quebec cited with approval a judge-
ment of the European Court of Human Rights in 1968. This case is
commonly referred to as the Belgian Languages casefﬁ) The judgement
in this case involved interpretation‘of the European Convention on
Human Rights and of Article 2 of its First Protocol. The provisions
in que;tion are similar to those of Quebec's Charter of Human Rights
and Freedoms.

There are marked similarities between the issues of lan-
guage of education in Belgium and those in Quebec. The judgement
referred to therefore deserves careful considetation.

| Belgian law provides for th; div?stﬁn.of‘educatiod along
linguistic lines. Basically there are three types of division de-
pending upon the linguistic composition of a district. Districts in
Flanders are classified as unilingual Flemish and education must be
in that language. Similarly, the language of education in Wallonian
districts must be in French. In the Greater Brussels area there are
both French and Dutch language schools. A child in that area is not

free, however, to attend whichever school the parent chooses. , The

head of the family must attest to the maternal lénguage of the child_

and the attestation must be approved by the language inspectorate.

¥

In six districts situated on the fringe of Greater
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Btusgels, the official language is Dutch but, at the request bfxsix-
teen French-speaking heads of family residing in th‘ district, a
French school must be established. This right appljghhpp to dnd
1nc1uding‘primary education to which level education iﬁ Belgium is'

compulsory57)

v

Represeptations were made to the European Commission on
Buman Rights by the parents of some eight hundred French-speaking
children who lived either in unilinguai Flemish districts or in one
of the six districts where French schools can only be established
upon petition. The Commission 1nvestigate& the issue and brought
certain points to the Court for.judicial interpretation.

The first and foremost argument of «the petitioners was
that under prior Belgian law they had had the right to education in
French. The legislation creating unilingual Flemish districts de-
prived them, they argued, of this right and, in terms of Article 14
o} the Convention, discriminated against them on the basis of lan-
guage. They argued further that under Article 2 ;f the Protocol,
reinforced by Articles B and 12 of the Convention, parents have.the
right‘tc\determihe the language of education of their children.

The ;rticles invoked read as follows:

Protocol:

Article 2: No person shall be denied
the right to education. In the exer-

cise of any functions which it assu-
mes in relation to education and teo
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teaching, the State shall respec
the right of parents to ensure such

N education and teaching in conformity

(2N

with their own religious and philo-
sophical convictions.

Lonvention -

Article 8: Everyone has the right to
respect for his private and family
1i{fe, his" home and his corresppn-
dence.

There shall be no inter- .
ference by a public authority with
the exercise of this right except
such as is in accordance with the law
and 18 necessary in a democratic so-
ciety with interests of national secu-
rity, public safety or the economic
well-being of the country, for the
prevention of disorder or crime, gfor

: the protection of health or morals,
or for the protection of the rights
\ and freedoms of others.

Article 12: Men and women of marriage-
able age have the right to marry and
to found a family, according to the
national laws governing the exercise
of this right.

Article 14: The enjoyment of the rights '
and freedoms set forth in this Conven-

tion shall be secured without -discri-

mination on any ground such as sex,

race, colour, language, religion, poli-

tical or other opinion, national or

social origin, association with a na-

tional minority, property, birth, or

other status. ‘

The argument of the Walloon petitioners was that Article 2
of the Protocol, applied in the context of Belgian history, protected

the right to an education in French at the choice of the parents.
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They argued further that the language legislation in question consti-~
. _ tuted an interference in family life in contravention of Articles 8 1

and 12 of the Convention. They argued that if they wanted education

in. French for their children they had, as opposed to prayious prac- e 3

tice, to now send theif children to expensive }mn-subsidized private ‘
s

schools or to transport them at great inconvenience to the Greater

Brussels area. Finally, they submitted tth the legislation was dis-

criminatory in terms of Article 14 of the Convention. ' . ‘

) The Court dismissed these arguments.( 8 It held that

Article 2 of the Protocol did not protect language rights. Religious .

and philosophicdl convictions could not be stretched to include lan- i

s

&) guage. Secondly, while hardships might indeed result from t:hgz cost
of non-subsidized private education or from having to tranSp:)r't chil-
dren to the Greater Brussels area, these did not constitute an inter-
ference in family life by the state. Parents who wanted French edu-
cation for their children had those options and t:he‘Selection of

them was the parents' own choice.
. ¢

It was, however, on the question of discrimination that
’ ‘ the judgement was most pertinent.- The Court established criteria

for determining what constituted discrimination:

"... the principle of equality of treatment
is violated if the distinction has no
objective and reasonable justification.

! . The existence of such a justification
! Z must be assessed in relation to the aim

and effects of the measure under conside~
ration, regard being had to the principles

O ,
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which normally preva'il in democratic so-
cieties. A difference of treatment in
the exercise of a right laid down in the
Convention must not only pursue a legiti-
mate aim: Article 14 is likewise violated
when it is clearly established that there
. . 18 no reasonable relationship of propor-
tionality between the means emp o¥ed and
the aim sought to be realized." 9

In applying these criteria the Court c;)ncluded that the
language of education legislation of the Belgian Parliament had an

' - objective and reasonable justification. This was the protection and

enhancement of the Dutch language in\’_éljemish regions. The creation
of unilingual districts to achieve this aim was reasonably propor-\
L ‘ tionate to it. Neither the pursuit of the aim nor the means taken
to achieve it were deemed to be discriminatory.

“"Article 14 does not prohibit distinctions
in treatment which are founded on an
objective assessment of essentially dif-
ferent factual circumstances and which,
being based on the public interest,
atrike a fair balance between the protec-
tion of the community and respect for the
rights and freedoms safeguarded by the
Convention." (10 -

»

The legislation complained of was not considered to be

arbitrary. It was based on an objective element: the language of

LS8

the commumity and on public interest, namely that schools dependent
_upon the State and existing in a unilingual district, should teach
in the language of that community. Indeed, it was thought to be a

matter of public interest that all children living in a district

.
.
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declared 'to be unilingual should leam that language.

Other issues were raised by the petitioners as constitu-
ting diaci:iminatior}. These included the withdrawal of govemment_sub-
sidies from schools which contravened the legislation and denial of
its homologation of cert-ificatesj issued by then,

In each instance but one the.Court held that: the aim of
the regulation or law was based on objective critgria and public
interest. The means used were judged to be in reasonable proportion
to the aim. .
The one exception .related to the six districts sit;lated
on the outskirts of Greater Brussels. In these districts the schools
were officially Dutcﬁ, but French schools could be established on
the petition of the req'uigite number of household heads. The law
stipulated that children from outside such a d:lstfict, even from one -
of the other five, could not attend the'se French schools. Dutch'
children, on the other hand, from outside one, of these districts
could attend the official Dutc1:| schools within it.

By a mere majority 'of one the Court found that in ;:his
instance thére was not a Fel;tionship of proportionality between the
means employed and the aims sought. There was deemed to he an ex~
clusion on the sole ground of language. The minority of judges

argued that the lack of a reasonable relationship of proportionality

was not clearly established. Dutch schools, these judges said,

PO
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were the official common schools in the six districts and as such

- e ' open to anyone. The French schools were exceptional and it was le-

“ [ gitimate on the principle of territoriality to restrict attendance,

* /‘4 ’ * ’
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5 Application of tI[é Belgian Languages case to Quebec

S 0 k There is enough similarity between the language situation
% in Belgium and Quebec to consider Bill 101 in' terms of the judgement.

N of the European Court of Human Rights. |
- In Belgium the language of education legislation aimed at
pro.ecting and enhancingvthe Flemish language which, even in Flanders,
was in danger of dying out to French. As a result the entire Fle-
1 O mish culture in Belgium was seen to be imperilled.

.- The Chartér of the French Language in Quebec arose from a
similar problem: the fear that French lané;aée and culture would be"
---——/-, - ." swamped by the surrounding sea of Engiish:

. . Co The European Court held that the aim of Belgian ieg%tsla-

e tion to protect: Flemish was legitimate and objective. It was objec-

tive in the sense that it sought not merely to discriminate, but

was based on the public interest of the country. Furthermore, the

g ' meams édopted to achieve t?xe aim were in reasonable proportion to it;.
«T ﬂfmul"d not be improbable that the courts of the Pro-

vince of’ Quebhc would be of a similar mind with respect to Bill 101.

i

Earlier in this Chapter it was noted that one of the arguments which

. { .

£ -
.4 » 3
.4 '
' 3 . e ) LN o . .
o » ' . : . !
R . : . ’ . \ s H
N
»
N : . o . .
k . .
,
.




o ' 7. :

might be raised against Bill 101 is that it deprives parents of an .
acquired right to choose French or English education énq therefore con~- -

travenes Section 50 of the Quebec Charter of Human Rights and Freedoms.

The situation in Belgium was quite similar. Prior to the legislation
in dispute children had been sent to French or Flemish schoolskas the

parent chose. The Belgian parliament, however, in due democratic ~

process determined that it was in the public interest to alter the
system of education in order to pfotect Q'Flemish culture and langua-

" ge perceived to be in peril. The Court held this to be legitimate

and was not deterred in its judgement by the petitioners' argument

k]

of acquired rights.
Would the courts here be of a similar, mind? No dogmatic
answer is, of course, possible, That they might not- could be argued

#

from opinions expressed in the Quebec Court of Appeal in the St. Léo-

(11) '
nard case. Contrary to the finding of the judgement in the Supe-
, ] f
rior Court, the judges on appeal felt that the resolutions of the - L
St. Léonard Sch&pl Commission which took a step toward the abolition J

of English-language education violated an acquired right which not f
\\~

only Anglophones but new citizems of Quebec had long enjoyed: the \\‘\\\\\\i\\
right to chpoJé English or French as the language of education. In '

b
1 . . . ' !
view of the many Francophones who in‘earlier days were schooled in’
English schools it could be afid that the right peq&ained to all

citizens of the Province. ! . -

| / I
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The application of‘the case is, however, difficult to
asgsess. In the first place, the judges' opinions, however weighty,
did not play a part in their final disposition of the casef12) More
important, however, is the fact that a by-law of a school commission
and not an act of the provincial legislature was in question. The .
powers of the latter are much broader than those of the former which .
has only a delegated authorit;. To say that a by-law of a municipal

' corporation cannot touch a rigﬁt which is said to be dcquired is not
to say that it cannot be touched by .the broader competence of the
legislature. )

It would appear, then, doubtful that a strong case against
the language of education provisions of Bill 10l could be made on
the ground that it contravenes natural lay or the provisions of
Quebec's own Ch;rter of Human Rights and Freedoms.

In the first instance, the natural right of parents to
oversee the education of -their children is not absolute. It iay be
superseded by principles seen to have precedence within a given so- .
’cial’context. Furthermore, while that riglit may continue to be re-
cognized within the area of religious belief, language is not of ne-
;esaity irrevocably bound to religiom.

Secondly, if the Belgian Languages case is to be taken

as a precedent, a legislative distinction based on language is not ’

\\\\\\\\giiériminatory‘aga;ﬁét human rightﬁ if it is aimed toward an objec-
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tive and valid social purpose and the means used are commensurate
with that end. ‘
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Chapter 5

CONCLUSION

The aim of this study has been to examine the constitutio-

nal validity of Bill 101 as far as its language of education provi-

R,

slons are concerned.
The absence of legislation until 1969 relating to language
of education was noted in the introduction to Chapter 1. While gene-

rally English-speaking children went to English schools and French-

. v

, speaking to French, it would appear to have been a matter of parental
choice and of social custom. In the mid-1960s the so-called Quiet
Rev;lution brought with it a deep concernﬂnot only for a modern edu-
cational system but one which would preserve and promote the French
language as the commercial, industrial and culturai language of mo-
dern Quebec.

Bill 63 (1969), in effect, enacted in principle that pri-

mary and secondary education must be in French,‘but then permitted

it to be given in English where parents, without distinction, so opted.

Bill 22 (1974) provided that to regeive education in one or other -
language a child had to have sufficient knowledge o¥.1t, although
it %6 not clear if this applied to anglophone childfen who wanted to

3
attend French schools. ProficiencyWdn English for children whose

'
e e r———— s v ———
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©
parents wanted them to be educated in that language was determined by
téstp. Chiidren who d%d not have proficiency in either of these two
laﬂguages were to be educated in French. Essentially) tﬂe decision
of thé Janguage of instruction was taken out of the hands of parents
and given to government officials. ’ ’

B{11 101 (1977).made education in French compulsory for
all except forlcettain\persons wvho, by reason principally of family
historical background, are entitled to English language education.

/ ;
It was also seen that certain exceptional provisions were made for
native people and for temporary residents.

Custom, long before Confederation, appears to have acknow-
ledged the equal existence of French and Engliéh schools and the
right of parents to choose either; The quest%;n therefore arose as
to whether Bill 22 and then Bill 101, in depriving them of this right,
were unconstitutional. Was there a right, existing at Confederation,
to such a choice which could be said to be guaranteed, at least to

persons of religious minorities if not to all, under Section 93 of

the B.N.A. Act?

i

An historical anaiysis in Chapter 2 of pre-Confederation
legislation relating to education in Lower Canada revealed very
little which specifically concerned language. Teachers' certificatep'

had to state whether they could teach in English or French or both.
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The Council for Public Imnstruction had, in authorizing text:books; to
give dule regard to where education was given in French and where
in English. |

While the legislation existing at Confederation may be
said to be unclear as to the e);act delineation of power between the
central Council of Public Instruction and the lgcal boards and com—
miss:lons, it would appear that the choice of the language of instruc-
tion in schqols under their jurisdiction belonged ‘to the latter.
According to the language chosen, they would hire, supervise and pay
teachers who could teach in that language and select authorized books
approved fo;.' that; language.

The question v;as ?xqmined as to whether the local a&{;yo-
rity's right to choose the language of ins;ructi;vn was, as far as
denom:lnationaf and dissentient boards were concerned, a right pro-~
tected under Ser;tion 93 of the B.N.A. Act. The argumént of those

who claimed that it was, admitted that the same protection was not

" afforded to common schools since they, not being denominational,

were not covered by that Section.

If indeed it is true ‘that at the time of Confederation
the local boards and commissions had the authority to determine N
the language of education in their schools, it would appear that
this was the result of the existiné division of ;;owers between the

&

local and central authorities. In other wof'ds, it is highly ques-
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tionable whether it could be considered a right inherently attaching

‘to a denominational or dissentient board. If it were a right at all,

it would appear to have been simply a local one rather than a deno-
minational one. It could therefore be modified by the legislature

in a restructuriﬁg of authority as much in the case of denominational
scﬁools as common ones.

The review qf the jurisprudence on Section 93 of the
B.N.A. Act in Chapter 3 tended to give little support to the argument
that language rights are ancillary to the denominational ones it pro-
tects. On the contrary, the courts have consistently held that
language rights are not protected under it. It is true that the pre-~
cedents arose from litigation outside the Province of Quebec. It
may even be true, though not readily apparent, that at the time of
Confederation the iocal authorities in education in Quebec had more
power vis-d-vis the central provincial one' than was the case, let
us say, in Ontarlo. It is to be noted, however, that in the PSBGM
case cited in the chapter, the Chief Justice of the Superior Court
of Quebec gave no credence to that argument.

The jurisprudence, then, would tend to confirm the view
that whet is protected under Section 93(1)?%% the right of a deno-~
minational minority to establish a separate school system, but that

N
right does not include any‘guarantee of language.

It may, however, be argued that subsections 3 and 4
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provide aﬂ avenue of-d?peal for federal intervention 1f, for example,
it were to be argued tha; the right to English-language education were
a privilege enjoyed both before and after Confederation by the Protes-
tant minority, and even legislated for all citizens in Bill 63. It
i1s true that the political ramifications of such an appeal might be
such as to make it unthinkable. In a study of constitutional rights{
however, it must be borne in mind. » '

In the broader context of Natural Law and of Human Rights
and Freedoms, Chapter 4 presenteél the argument that while there is
Judicial precedent based upon natural law which supports parental
right to oversee the education of one's child, it is not absolute.

It may be superseded by overriding social considerations. Further-
more, the jurisprudence has dealt with this parental right in terms -
of religious ffeﬁdom. Linguistic freedom may not be analogous.

As far as Quebec's Charter of Human Rights and Freedoms

18 concerned, within the last two decades the duly elected legisla-

itbga of the Province of Quebec, responding to a need widely recog-

nized in the society, namely that of protecting and pgomoting French
language and culture, have enacted a series of laws designed to
achieve that end. Bill 101 is the current culmination of these laws.
In terms of the criteria laiq down by thelEuropean Court of Human
ghts to determine whether or not legislation may be discriminatory,

111 101 would appear to pass the test of having an objective ahd
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reasonable jus;:ification and of being in the_publicﬂ interest. In
other words, it may be interpreted as enacting a legitimate aim as °
opposed to creating distinctions and exclusic;ns based on the sole
ground of language.
, A further question based on the European judgement is

\:whether the means which Bill 101 employs are in reasonable propor-
tion to its aim. Under the Charter of the French language, kinder-
garten, primary and secondary education in Quebec must be in French
except for certain clearly defined persons who are entifled to it

" in English. This exception means that the persons so defined have
a choice of English or French whereas the rema‘inder of the popula-~
tion does not have the same choice. Does this, in' terms of Section
10 of the Charter of Human Rights and Freedoms, amount to a distinc-
tion, exclusion or preference having the effect of nullifying or
impairing a human right? AN

» ' Certainly, there would afagber to be an element of dis-

‘e X

tinction, exclusion or preference when ofe element of the pgpula-
tion may choose the language of educatiot; for their children while
others may not. It is open to question, however, that the right to
- choose the language of education is the kind of human right or
freedom which the legislature had in mind when enacting Section 10.
One night suppose that what was in mind were the more universally

recognized rights in democratic societies, such as freedom of speech
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in whatever language a citizen might choose to express it. It might
be more appropriate to refer to the choice of language of education
which the defined persons have under Bill 101 not as a right but as

an exception arising out of legislative recognition of their histo-

rical place in the Provipce. - s -
It é;uld appear, then, that the lepguage of education
provisions of Bill 101 are in reasonable proﬁortion to the aim of
protecting and,promoting French language and culture. Education.
cannot help but be a prime area of concern in this aim. If it is
seen to be of public interest by the majority of cifizeusvthrough +
tﬁeir“elected representatives that Freanch 1s to be'the language of
Quebec, it follows that education should be in French. An exception
is made for certain personmns, naiive people as well as those of
English descent, but that would not seem to constitute an untoﬁch-
able right. It is difficult to see in.this instance how Legislation.

democratically determined to be in the public interest should be

found tb be discriminatory. Quebec is French and those who choose

" to live here must'speak that language. This was the principle enun-

ciated by the European Court for Ftench—speaking Walloons living in
Flemish districts. By general rule established by the Quebec legis-
lature in Bill 101, it is in-the public inéerest that the people of .
this Province are to be educated in French. Even those who by

exception may be educated in English must know and 'speak Freach.
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Section 84 of Bill 101 provides:

#No secondary school leaving certi-
ficate may be issued to a student
who does not have the speaking and
writing knowledge of French required
by the curricula of the Ministry of o
Education.”

-

If legislation were enacted dhich placed some restrictionm, .

L]

let us say, on persons who have attended English schools by which

their basic right’ to employment by that very fact alone was impaired, .

it would not be difficult to detec; a discrimination based on lan-
guage alone. To enact that everyone, whether educated under the
general rule of French education or the exceptional provision of
English education, should graduate with a defined standard of French
does not appear to cqnstifute a discr;minaeion based o; language.

One further observation ougﬁt to be made with respect
to the Quebec Charter of ﬁuman Rights and Freedoms. Unlike the
British North America Act the Charter is simply an act of the provin-
cial legislature.:  Even were Bill 101 to be found discrimina§ory in
terms of thatiCharter, it would be within the competence of the
legislature to amend or abrogate the Charter accordipgly or to taFe
steps to exem;t Bill 101 from its provihiqn§.

| Similarly, it is worth noting that where they have re-

. . cognized it necessary as a matter of public order to abridge even

the more universally recognized rights, the courts have not hesitated

to do so. This has happened with such universal rights as freedom
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» ]

of religion and 'of speech. In the former instance, blood trans-

fusions have been opdered for children of the Witnesses of Jehovah.

-

In an example of the latter, the Supreme Court of Canada ruled in ,

1978 that a city by-law.forbidding a‘ public demonstration was not- a . .
restriction of freedom of speech.

In this particular instance, Mr. Justice Beetz, consi-

dering what are geﬁerally,thought to be fundamental freedoms as, f_ot
example, set forth in the American Constitution, stated: i

‘"None of the freedoms referred to

e T

is so enshrined in the Constitu-
tion as to be above the reach of ,
competent legislation."(z) . b
As the Canadian Constitution is brought from London to :
Canada containing a Charter of Human Rights for Canadians, including .
the right to choose Englist; or French as the language of educationm,
the above statement leads one to wonder if, even then, a definitive
decision in terms of the law to the question of language of educa-
tion in Quebec and theé mst] of Canada vill have been made. !
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The . continued referen\:ce in English to Law 101 as a "Bil1ll".is
seen by some as a refusal on the part of the anglophone commu-
nity to accept that it is mo longer projected but actual legis~
lation. The reference is indeed incorrect but it is retained
in this study because of common usage. )
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legislators. 1856, 19 Vict. c. 14, sec. 7 sets up a find
, - "for the support of superannuated or worn out Common School
Teachers in Lower Canada vee ‘
2. Bouliaﬁne, R.G. The Royal Institution for the Advancement of ¢
Learning: the correspondence 1820-29, Ph.D. Thesis, McGill
University, Montreal, 1970.
“ -
3. Sissons, C.B. Church and State in Canadian Education, Ryerson, y
Toronto, 1959, p. 133 ) . )
» .
4. Magnuson, R. A Brief History of Quebec Education, Harvest
House, Montreal, 1980, p. 22. . '
' 5.  1bid., p. 23. . ‘ ' o

v

6. »Viau, R. Lord Durham, Editions HMH, Montreal, 1962, p. 73.
7. Ibid:, p. 74. : ' .

8. Ibid., pp. 75-80.7 . -~ "

®

9. 1840 4 Vict. Chapter 4, enacted on December 9.
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10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.

21.

22.

25.

26.

27.

. 28.

]
~

1841 Statutes of Ganada, % & 5 Vict., Chapter 18.

‘1843 Statute cited by Sissons, C.B., op. cit., p.

8 Vict., Chapter 40.
8 Vict., Chapter 41.
9 Viet., Chépter 27. | . o -
Sgct:ion 21, para. 5.

Section 35, para. 3.

Section 50, pa.ra. 5.

1851 14 & 15 Vict., Chapter 97.

1856 19 Vict., Chapter 14.

Séction 18, spara. 3.

17.

by /‘\ .
S¢ction 18, para. 4. -The selection of books for moral dnd

eligious instruction remained with priests anfl ministérs as

provided in the 1846 Act. :
’ 3

By 1859 22 -Vict., Chapter 52, Section §, the Council of Public /
Instruction was given copyright of any publications published

under 1its diregtion for use in the schools.

_Labarridre-Paulé, André. P-J-O. Chauvtau, Fid&s, Montreal,"
1962. ' g

{

Mair, Nathan. Quest for Quality in the Protestant Schools of

91.

42
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s

Quebec, Comité Protestant, Consell Supé&rieur de 1"Education, -

Quebec, 1980, p. 20 and footnate 35, p. 14l.

The Consolidated ,Statutes‘ for Lower Canada, 1861, Chapter 15, . -

Seetion 21 and especially para. 3 and 4. ~
Section 24, para. 3.
Section 34, ff. ¢

Section 55, ff.
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» 29; éection 57, para. 1.

30. Section 57, para. 5 and Section 58. Section 73, however,
appears to contain somewhat broader powers of assessment, and .
Sections 74 and 75 provide for extended powers of assessment o
and collection for Trustees as well as Commissioners. : ’ T

31. . Section 65, para. 1. .

32. Section 65, para. 2

33. The - 1846 Act had referred to the Board of Examiners here, sbut
. jurisdiction over them had been subsequently given to the

Council of Public Imstruction.

34. Section 72.

! 35. Section 114. Although this section refers to Inspectors of
Common Schools, it is clear by further references that their
jurisdiction applied to dissentient schools. In other words,
“common" in this sense implieés what today we would refer to as
) . "public"” and includes rather than excludes the dissentient and

) denominational schools. . - ;

.

>

35. Section 121.

37. -~ Section 110, para. 9. ;

38. 1866 19 & 30 Vict. Chapter 31 amended Chapter 15 of the Con-

solidated Statutes by providing for a process of arbitration

! ) in cases where a lot was to be expropriated for erection of a
school and the Corporation could not come to terms with the . -

‘ owner. ’

i 39. Sissoms, C.B. op. cit., pp. 138-142. s %

: 40, Nathan Mair reports that in 1846 there were 48 Catholic and
134 Protestant dissentient schools in Lower Canada out of a
total of 3, 604 schools altogether. Mair, op. cit., p. 141,
-, note 33. )
41, Consolidated Statutes for Lower Canada, 1861, Chapter 15,
Section 24, para. 3. -

42, Sections 103-110. y
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'L . 4 4 ) - - ) 9 ,
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- 43‘- sectioﬂB 114"115-/, ’i.
4
44.  Section 65. . . *
. 45. Sections 120-122. .
46. See note 27. The cogtext/jgearly indicates that throughout
) the Act the phrase "Common School" includes dissentient and
denominational schools. .
47. - The rights of other religious grdups deserve discussion. At
the time of Confederation, Catholics and Protestants were the
, only numerically significant groups. .
48. T. Palmer Howard, Q.C., et al., Report of the Legal Comtfilttee ,
on Constitut¥onal Rights in the)Field of Education in Quebec
to the Protestant School Board bf Greater Montreal. Unpublished,
' McGill Univeréity Law Library?(l969, 3 vols. R
¢ ) Chapter 3
e - I;:\
' 1. Litigation contesting the validity of these provisions was in-

troduced in Quebec Superior Court on December 7, 1978. (See
The Gazette, December 8, 1978, 'page 1). According to infor-

mation obtained from the plaintiff

's legal counsel, it has yet

to come up for hearing. He refused to comment on the reason

for the delay.

a

. In subsequent acts which brought other provinces into the

Union, the phrasing 1s somewhat different. In Manitoba, for
example, the right or privilege might have existed not only in
law but in practice. This point is dealt with in the dis- |,

cussion of the Barrett case.
1892 A.C. 445, Privy Council. .

1917 A.C. 62, Privy Council.

The Trustees were removed from.office‘and réplaced, as provi-
ded for in legislation. This led to other litigation which -

does not directly concern us here.

Mackell éase,*op. eit., p. 67.
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11.

12.

13'

14.
15.
16.
17.
18.

19.

20.
21.

22.

M 23'

1928 3 D.L.R. 753. - .

Ibid., p. 772. - -
1928 1 D.L.R. 1041.

1903 3 Edw. VIL Chapter 16. %
1970 C.S. 181; 1970 C.A. 324.

See the diséyssion of the St. Lé&onard case, Chapter 1, pp. 13-
14, ’ N

While the Court of Appeai felt that thé petition for the inter-
locutory injunction should haye been granted, it did not order
it since in the intervening/§ear and a half between the Com—
mission's action and the Appeal Court's hearing, a modus
vivendi had been reached in/ St. Léonard which the Court did
not choose to disturb. :

1980 C.S. 443.
Op. cit., note 3.

Al

Op. cit., note 4.

* Mackell case, op. éit.,,p. 69.&

r} '
See Chapter 2, pp. 43 f£f and note 48.

1

Bureau Métropolitain des Ecoles Protestantes de Montréal v.
Ministre de 1'Education du Québec et autres, 1976 C.S. 430
at p. 448, . )

Ibid., p. 450. . -
1895 A.C. 202.

The,addition of these words in the Manitoba Act, which were
not in the B.N.A. Act, has already been noted. See note 2,

supra.

Houle, Guy. Le Cadre de l'Administration Scolaire Locale au
Québec, Annexe au Rapport de la Commission Royale d'Enquéte
sur 1'Enseignement, Quebec, 1966, p. 105.
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-9 . ’
24. Garant, Patrice, op. cit., p. 38. - . .
” /‘

Chapter 4 , @ i Z
oW

e

. . -

1- 1958 12 DOLQRQ VO].- 2, p! 796‘ N ! N . -

2. Ibid., p. 802.° . N T e

”
r

| . . 3. See, for example, the United Nations Declaration of Human
Rights‘ 3

L

. Article 2: "Everyone is entitled to all the rights and -

freedoms set forth in this Declaration, without distinction .

. of any kind, such as race, colour, sex, language, religion, :

pblitical or other opinion, national or social origin, pro-' ’

perty, birth or other status, Furthermore, no distinction {

shall be made on the basis of the political, jurisdictional ‘

or international status of the country or territory to R !

which a person belongs, whether it be independent, trust, .

O ’ . non-self-governing or under other limitation of sovereignty. ;

2

Article 26: (1) Everyone has Ehe right to education. Educa-= ‘ ,
tion shall be free, at least in the elementary and fundaméntal
stages. Elementary education shall be compulsory e

*(2) Education shall be dirdcted to the full de- .
velopment of the human personality and to the strengthening
of respect for human rights and fundamental freedoms. It
. shall promote understanding, tolerancg and friendship among

all nstions, racial or religious mé;ﬁups, and shall further-

the activities of the United Nations for the maintenance of
peace.

(3) Parents havé a prior right. to choose the kind

of education that shall be given to their children." .
Quoted

from'The Impact of the Universal Declaration of Human Rights, >

Rev. Ed., United Nations, Department of Social Affairs, .

New York, 1953.

4. 1975 Laws of Quebec, Chapter 6. ‘ .

. 5. Op. cit., Chapter 3, p. 56, note 19.

6. Case "Relating to Certain Aspects of the Laws aen the Use of

.‘-/
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96.

'I.auguages in Education in Belgium,' Judgement of July 23rd,
v 1958, Publications of the European Court of Human Rights,
StrasBourg, 1968.. ' .

.

2
7. Age fourteen. Similar provisions apply to certain districts
where German is predominant, but this language was not at issue
in the case.

8. The case 1s one of the most important ever brought before the
Court. The memorials and other pleadings both on a prelimi-
nary Jjurisdictional dispute and on the ‘merits fill two large
volumes. The judgement alone on the merits takes almost one

- }gundrec%pages.

v 3

- - »

9. _Casé; op. cit., p. 34.
10.  Ibid., p. 44 . S ,
11.  Supra, p. 53 ff.

12. Chapter 3, footnote 13,'p. 94. |

'

Chapter 5;

1. Dupond v. ity of Montreal, 19 N.R. 478..

2. Ibid., p. 496.
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' . ' ~_APPENDIX A

#  CANADIAN CHARTER OF RIGHTS AND FREEDOMS .
SECTION 23 )

L4

Minority Language Educational Rights

23.(;) Citizens of Canada (a) whose first language learned and still

understood is that of the English or French linguistic minoriﬁtirﬁ popu-
lation of the province in which they reside, or (b) who have received

their primary school instruction“in Canada in English or French and

'

reside in a province where the language in which they received that

instruction is the language of the E;'xglish or French linguistic mino-

rity population of the province, have the right to have their children

receive primary and secondary school instruction in that language
" 4

P
-

in that prov‘ince .

(2) Citizens of Canada of whom any child has recelved or is

receiving primary or geeeadgry school dnstruction in English o; Fre.nch !
in Canada, have the right to have all their children receive ﬁrimary T e '
and secondary’ school instru;_tion in the same language.

(3) The right of citizens of Canada under subsections (1) and (2)
to have their children receive primdry and secondary school instrud-

tion in the language of the English or French linguistic minority . \'

population of a province (a) applies wherever in the province lg:he. ) ' -
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. number of children of citizeds who have such a right is sufficient
. .

to warrant the provision to them out of public funds of minority
~/

language instruction; and (b) includes, where the number of thoge

»

children so warrants, the ;ight to have them receive that instruc~’

tion in minority language educational facilities provided out of ., N

public funds. .
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