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RESUME 

La Loi 101 stipule que la langue-de l'enseignement 

au Qulbec doit être le français, excepté pour les personnes légale-, 

ment reconnues comme ayant droit à l'enseignement en anglais. 
• 

'Cet~e thèse examine la constitutionalité'de cette Loi 

aux fins des' provisions de l'article 93 de la Loi de l'Amérique . . 
.. 'Britannique du NOl'd qui définissent les dl'oi ts minoritaires dans 

la loi qui existait au temps de la Confédération et tel qu'inter-

prêtêe par la jurisprudence. 

Cette thèse examine aussi la Loi en fonction des droits 

des parents de voir à l'éducation de leurs enfants en vertu de la 

Loi Naturelle et en fonction de droits stipulés dans des documents 

tels que la Charte des Droits et des Libertés de l'Homme au Québec. 

Pour conclure la Loi se~ble en tout point être vQ1~de 
," 

en tant que législation, quoique sujette ~ appel en'vertu des sub-

divisions 3 et 4 de l'article 93 de 1. Loi de l'~érique Bl'itanni-

que du Nord. 

, . 
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A STRACT 

Bill 101 stipulates language of education in 

" Quebec shal1 be French, except f? pa sons 1egally defined as qua-
" 1,. /, 

lified for education Ln 

This thesis 

, under the provisions of 

~liSh. / 

.xa~n.s t;. constitutionslit;'of this law 

Secti~n. 93 of the Brit~sh North America Act· , 

as they define minority rights existing in law at the time of Con-

federation and fS in~erpreted b juri~prudence. 

It a1so ~xamines the \Bi1~ in terms of the rights of 

parents to oversee the education of their chi1dren under Natural 

Law and in terms of rights in such documents as Quebt!c 's Charter of 

Human Rights and Freedoms. 

" 

The conclusion is that the Billon aIl counts appears 

to "be valid legis1a tion, though subject possibly ta appes! under 

subsections 3 and 4 of Section 93 of the British North America Act. 
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INTRODUCTION 

B111101(1) 

The preservation of Quebéc's distinct culture, and hence 
'.- .1l ,_ 

of the French language, bas always been a fundamental concern of the 
r' 

Province. lt ia only within the last twenty years, however, that the 

. provincial legislature has moved to protect and promote that language 

through law. As will be seen, a series of bills relating to language 

bave been presented during that ~eriod and several enacted into law. 

,The cU1mination"of this process occu'I;'red on August 26, 1977 when the 

Chartér of the French Lânguage, commonly known .as Bill 101, came into 

effect. 

Chapter VIII of the Charter deals with the language of 

instruction and provides that with the exception of some clearly 

defined groups of people, the education of children in Quebec public 

schools from kindergarten through secondary shall be in French 

(Section 72). This,applies also to those private schools which, in 

virtue of the Private Education ,Act, are declared to be in the public 

interest or recognized for the purpose of receiving grants. 

\. 

The exempted persons are, by Sect,ion 73,. the following: 

(a) ,a child whose father or mother received his or 
her elementary instruction in English, in'Quebec; 

,'r .. -!' 

,"~ 

" 

, j 

/. 
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Cb) a child whose father or mother, domiciled 
in Quebec on the date of the comi~ into force 
of this act, received bis or her elementary 
instruction in English outside Quebec; 

Cc) a child who, in his last' year oi school in 
Quebec before the coming into force o~ th~s act, , 
was lawful1y receiving his instruction in English, 
in a public kindergarten class or in an elementary 
or secondary school; 

(d) the younger brothers and sisters of a child 
described in paragraph (c). 

Children of primary school age recelving education in 

French but qualified for English ~nstruction may be declared so 

2. 

eligible and, for the purposes of Section 73, are considered to be "'. 

receiving their education in English (Section 76). This provision 

would a1low them to switch to an English school and thus enable 

their own children to be eligible for English language instruction. 

Children with severe ~~arning disabilities must be , 

exempted from the provisions of Chapter VIII (Section 81). Exemptions 

may a1so be obtained for temporary residents (Section 85) and the 

Chapter provides possible exemptions for pèrsons coming from 

provinces with which Quebec has entered into recip~ocity treaties 

concerning the language of education (Section 86). To date no such 

treaty has been negotiated. 

Section a7 provides for the use of Amerindian languages 

in the education of such native people and Section 88 provides that 

in schools un4er the/Cree School Board and the Kativik School Board 

, ' , 
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lahg~es of instruction sba11 be Cree aqd 1nutituut respectively, 
/ 

- / '~ 

but places upon these boards the dut y to use French also as a language 

of struction so that graduates may pursue higher studies in thE.t 

guage • 

By Section 97 Indian reserves are not subject to the Act. 

the Issue j 
'\ Few laws in the history of the Province have aroused such 

controversy, and no part of the 1aw is more controversial than that 

re~ating to the language 9f education. On one side it has been 

attacked as denying the freedom of ~ parent to choose English or 
. , 

French as the language of his child's instruction, a freedom long 
, 

enjoyed in th~ Province; as a threat to the continued existence of 

~nglish language and culture; and as a threat to Quebec's economic 

future in discouraging anglophone and other non-French immigration. 

On the other side, the law is seen as essential to preserve and, 
, 

,enhance the use of French and the culture dependent upon it in a 

Quebec totally surrounded by English North America. 

In addition to social, cultural an~ economic questions, 

the educational provisions or Bill 101 raise one of a constitutional 
\ 

nat~re. Briefly, the principal issue here i9 whether or not the law 

contravenes certain rights enacted in Sèction 93 of the British 

North America Act. 
1 

The study of this quesitonjs the main subject 

r 
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of this thesis. Beyond that precise point of statutory and judicial 

interpretation i8 the broader issue of whether this 1aw runs counter 

to principles of,human rights such as those enunciated in Quebec's 

own Charter of Human Rights and Freedoms or as may be recognized 

by the jurisprudence in terms of parental authority to oversee a 

child's education. This issue will a1so be addressed in a prelimi­

,ury way. lt ~y", in the long l'un, prove to be the more important 
. , J.}. 

question sinee it relates not only to Bill 101 but to any subsequent 

legislation respecting education. Current prop?sals. with respect 

to the right to French and En&7~sh education across Canada as part 

of a human rights formula in 1 new cons titution bring this to mind. -

It might be augge/ted that a study of the constitutionality 

of Bill 101 ia, for two reasons, redundant. In the firat place, the 

educational rights protected by the British North America Act have 

been the subject of judici~1 i~terpretation which, in the eyes of 

many, has settled the issue:, language rights are not protected. This 

jurisprudence,arose, however, out of con!:estations .originating in 

other provinces, with one principal exception. lt also arose in 

social conditions very different from those now being experienced! 

Existing research needs also to be updated by the examination of 

jurisprudence which has arisen from language of education legis-

1aUon enac ted in Quebec du ring the las t two decades. 

It May well be concluded that Bill 101 does not l'aise any 

r 
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issue which could lead to a ruling different fram the one generally 

estab1ished by the courts, namelY ~hat rights protected in the B.N.A. 

ÂCt are religious, not linguistic, ones. This point, however, should 

" 
be examined rather than assumed. In this sense, the present study 

attempts ta bring the issue up ta date: to examine Bill 101 and, to 

5. 

some extent, its antecedents in the light of existing jurisprudence t 

... 
on Section 93 cf the B.N.A. Act and of the opinions cf earlier jurists. 

The second reason this study might be said ta be redun-

dant ià that it may saon be obsolete. At the time of writing new ' 

1e 
constitutional provisions are imminent. When they, or variations 

on them, come into effect~ however, they will have to he interpreted ' \ 

on the basis of their own historical"and constitutional antecedents; 

including the B.N.A: Act and Bill 101. 

-
'The Stùdy , ' 

The juridical relationship between Bill 101 and the British 
h 

North America Act with respec, to e~cation must he studied "by heginning 
~ ~ , 

with their own antecedents. Over the twenty years preceding it, 

Bill 101 has had a number of predecessors in both proposed and enacted 

legislation. Chapter l will summarize these in chronological arder 

and trace the development from one to the 6ther. 
.# 

"*The wrlter lB aware of the new constitutlonal provisions which came 
into effect in April under Section 23 or the Canadian Charter of 
Rigbts and Freedoms and of recent jurisprudence in Quebec Superior 
Court upholding this Section over Bill 101." Section 23 is "repro­
c1~eed as fp.pendix A to the thesis • 

.. \ -,... 1 ('l ~ 
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Chipter 2 will consider educational provisions existing , 

in Lover Canada at Confederation in 1867. It will seek to discover 

what were the rights which Section 93 purports to guarantee. 

Chapter 3 will examine t~e j ur1sprqt;l~nce which subse­

quently arose from contestations centered on Se~t.ion 93~ thè' main 

thruats of juridical opinion on the jurisp~e~ce·and ultimately 

the application of both sources to Bill 101. 
<, . 1 
\ 
\' 

, 
" In ~ter 4, the issue of parental aD4 human rights as 

" t 
" , 

appl~éd to Bill 101 ~ll be studied. 

'Chap_ter 5 will summarize the findings. of ~he previous 

chapters and present certain conclusions to which an analysis rif . , 
~hem may . le ad· •. 

. ". 

" ., , 

.. . 
,. ~ ... . 

,,' . 
~ . 

. . . 

6 • 

...... ..! •• 

o '" 

. ; 
. , 

;f ~ , < ... 

'. .... ~ ,~ 
1 
1 

~ ~I 

. ' ., .. 
~. . 

"-
1 

" . ,: . . {~ 

. .. , , 

..... 

, J 

" 

.< 

:;. . . j_,fW("d(m""" .... zaa;u;:;·~""~·"..~~~· ~-~----------~--

. ' , . 

\ 

1 

., /. 

" 
.... ... , 

";.~.. 1 

t 
". 

, 
, ~! 1 



o 

() 

0: 

.. ) ... " 

Introduction 

Cbapter 1 

EDUCATION LEGISLATION AND LANGUAGE 

Bill 60 to Bill,lOI 

., 

t" 
1 

It 1& significant to note that prio~ to Bill 63 which 

W8S e~cted in 1969, language of education was, not a subject of 

legislation either p'~ior ta or after Confederation., lt is true, 
- " 

. , 

a, will be nôted l~ter, that edu~àtion law in both periods ,required 
, ' 1 1 Q 

that in selection of te~chers and books due regard haQd ta be given 
" 

to the language of instruction, but lt wou1d appear that this was 

simply a recognition of a de facto situation: education in Quebec 

was 'given in b~th French and English. No law, however, stipulated 

w,}lo could or could not attend a ,French or Engl1sh language school. 
" , 

~arents sent their children to whichever language school 

they chose, and in general English-speaking children customaril:y 

went to English schools and French mainly to French schoole. 

The principal division, as reflecteda0:t,n ana, in a sense, 

(j~ . guara'nteed by Section 93 of the B.N.A. Act was 'on confessional lines. 

This poin~ will be studied in depth in ensuing chapters. The only 

reference to languag~ guarantees in tha~ Act is Sf)ct"ion 133 which 
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" at1pulates specifie r1ghtil to use French or Bngl1sb in thé Can&d1:~ 
L f 

ànd Quebec 1egis1atures and in the courts. 

.. 
Bill 60 

/iJ. 

In the 19508 emergeIice of Quebec as' a modern; indus-
. . 

tria~1zed state created a demand for competent ~echno1og1ca1 and 
\ 

industrial personnel for hom the traditiona! e~assica~e1igious . -
orientation of Catho1ic ducation was inadequat~. r. In the spring of 

1961 the Government of ean Lesage "formed a Royal Commission of 

• lnqu~ry into the organ 2!ation and financing of education. As a 
G 

result of. the' report this body, commonly known as the Parent 

Commiss ion, introduced in mid-1963 to establish a 
{ 

The fact that there had been no such ) " •. Ministry of 

Minis try Binee beén due 1arge1y to a prevailing philosophy 

that the state s ou1d keep education out of poli tics • (1) lt be1onged, 

realm of religion and morals and as such it was 
1 1 

the primary co cern of Chur ch and ho~, not of the state. The 

existing' syst m had, at least on the French side, been elitist in 
P'. 

the sens~t, t post-el~mentary education was 1argely the privilege 

of the professional class. lt was also classical as opposed to 

technological. ' 
.., 

Bath a move toward'democrat1zat1on in Quebec at the close 

of the Dup1es~is era and a demand,' for technologieal competence to 

"Il!! 
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control the Province's own'industrial future ~re behind Bill 60. 

" l' 

',-

Educ~tion was now of prime concem to the govemment as the elE:c.ted 

embodiment of the people' s will and the expression of their new . 

80418. The Ministry ~f.iOEducation was to direct this new procèss and 
,~ 

to eoordinate the'heretofore hodge-podge organization of education. 

This government was therefore ready to institute a new era in peda­

gogieal purpose, authority and structure. (2) 

The voice and influence of tradïtion, however, were far \ 

from dead or mute. Theré was still a strong feeltng amongst many 

that "l'éducation constitue une réalité trop noble pour être livrée 

, aux caprices de la politique". (3) Nor would a11 accept the argume~.i-

that the Bill fUrthered demoeratizat1on of education~ Whereas its 
/"\' \ 

proponents meant by democratization the disposition' of ed'ucation for 

the benefit of all sector. ~f society, its oppeDe;t. argued ~hat ly 
placing education in the bands of one authority. and taking it fr~ 

1 those'who traditionally shareh it, the Bill made it less rathe~ 
/ 

than more democratic. 
, 

The greatest controversy coneemed the issue of c nfessio-

tullity. The authors of the Bill recognized the tradition confes-

sional nature of Quebec education and were prepared to pr tect it 

through the Superior COUDe il of Education with its Catho ic and 

Protestànt Committees. These public bodies were to ens re the 

co~s~onal character of the schools, to make regulat ns for 

. , 

. , 

i, 
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rel1g1ous and moral instruction and to approve text-books from a 
" 

, • (4) 
religious and moral point of view. 

~ -
To opponents, however,. the mere acknowledgement, of confes-

s10nality did not signify tha t the whole philosophy of education was 

to be basêd upon traditional religious values as against secular 

ones. They saw the confess~onal provisions of the Bill as mere lip-

service to the principle and feared that what it really engend'ered 
( . 

was. the secular mater1alism of the anglo-saxon world. 

"Les auteurs, affirmaient les opposants, au 
lieu de s'appuyer sur' des prémises philoso­
phiques élevées, ont adhéré à un pragmatisme 
et ~ un matérialisme des plus étroits. Il 
en est résulté, déploraient-ils, que l'esprit 
qu1 imprègne ces documents est tout à fait 
anglo-saxon et par conséquent étranger et 
même hostile aux traditions religieuses et 
hUlllanistes des Canadiens français."(5) 

Thua, while the proponents of the Bill felt ,Quebec would 

be left behind if it did not keep up with the rest of the Western 

world, its opponents were equally cancerned that it would be endan-

gered if it failed to retain its traditionsl values. 

.. ~ieflY, the result of this debate was the withdrawal of 

the original B1ll, the invitation of the Prime Minister to indivi­
" 

d~ls and associations to make representations to him, and the intro-

duction of a new Bill 60 in the following year, 1964. The major 

change in the new Bill was the inclusion of a preamble, taken vir-

tually verbatim from the aubmission,of the Assembly of Bishops, which 

stated the right of a~child to an education conducive ta the. full 

.. 1.' 
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( 
development of his personality; the rlght of parents ta choose such 

~ educational institutions for their children which would, in their 

judgenent, ensure the greatest respect for the children's rights; 

the right of individuala and associations to establish private 

scbools; and the recognition of confessionalit) through the co11abo-

ration of the Superior Council of Education and its Protestant and 

Catho1ic Committees with the Mi~ister of Education. (6)' In addition, 

~ 

more power was given to the Bishops in the appointment of memb~rs to 

the Catho1ic Co~ttee. The duties of the confessiona1 comm1ttees 

were a1so defined in more detail. 

From the point of view of the present study 1t is signi-

f1cant to note that Bill 60 dld not râiae the issue of language. 

" 

The major thrust concerned the control and the organization of educa-

• (7) 
,tional direction. There was a single submission to the Prime 

Minister which identifi~d the protection afforded to Protestant con-
. 

fessionalism wlth a continuation of ~rivileges for anglophones, a 

privilege which was considered to attract immigrants away from the 

francophone sector. This subDisslon was, however, remarkable by its 

isolation. 

Since language was not a major point in the debate of the 

era under discussion, the inclusion of Bill 60 in thls study may be 

,justified on tre grounds that it was thé watershed, as far as 1egls-

lation ls concerned, which separated the nèw thrust in Quebea educa-

l' 
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tion from the old. ~ has been seen the law could not run roughshod 

over the traditions and values of old Quebec, but in a way its 

opponents were prophetie. fi: ThE' respect paid to confessional educa-
~ , 

tion appears to have beeome more theoretical than real in subs.tance. 

A new tack had been taken which placed.education in the 
v 

service of the state and its people. Through it they were to find 

their significant and rightful place in the modern world and to con-

'trol their own destiny ~y taking education into their own hands 

through their elected representatives.' Out of this major step came 

subsequent ones, the most important being to make the language of 

education meet the same ends. 

The Languag~rlfpue 

The l~guage issue came to public attention largely 

tbrough 
- (8) 

demographic studies, especiall~ those of Jacques Henripin. 

Benripin published the results of his first investigation in the 

year Bill ?O b~came law. He indicated that due to the declining 

birth-rate amongst Quebecers and to the fact that 85 percent of 

immigrant children attended English schools, the percentage of 

francophones in MOntreal would decline significantly. Since Montreal 
, 

is the economic heart of the Province, such a decline would affect' 

1 the survival of the French language throughout Quebec. 

There were a1so more positive influences reflected in a 
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new awareness of the French language. One of these was th~,accom-

'p1ishment of a new breed of francophone technologists and business-

men whose successful projects indicated that major undertakings could 

be achieved in the French language. lt vas no longer necessary that 

Engl1sh be the language of science, technology and commerce in the 

Prov1nc~"J .. 
". 

Another influence was the rebirth of pride in Quebec cul­

_~ure. In the peri~â under discussion, aIl aspects of the\arts and 

literature flourished, stressipg the importance of maintaining the 

French la~guage and enhancing its quality. 
, • 1 

The St. Léonard Affair 

In education this new avareness came to a head whenthe 

'school commissioners in St. Léonard-de-Port-Maurice~ a suburb of 

MOntr~al with a large Italian minority, adopted in June, 1968, a 
.. 

re~olution which abolished English language education in the commis-

sion's SCiOOIS, beginn1ng vith Grade One in September of that year. 

Two of the five co~issioners dissented and took legal 

action in the Su~erior Court for an interlocutory injunction to 

disallow the resolution. (9) SalI i Il d ever arguments re at ng to a ege 

illegal1ties in tt.e notice of meeting and the adoption of the reso-

lution vere raised by the petitioners and vere dismissed by the court. 

That which concerns us i9 the allegation that the resolution which 

abol!shed English language education and rescinded previous resolu-

~ ____ W~IL, ,.,.... ... > ...... ~ .......... _. _____ ~_ 
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~ 
tions relating to bilingual education were discriminatory, illegal, 

unjust and oppressive. ThE: petitioners submitted that the commis-

sioners had the obligation to offer education in both official 

languages. 

The tri~l judge dismissed this argument on the grounds 

that the Education Act provided for education divided along confes-

sional lines, not linguistic ones. The power to offer education in 

both languages was deemed to be discretionary, not obligatory, on 

the part of commissions and boards. 

Bill 85 

This judgement and th~ subsequent one of the Co»rt of 

Appeal will be further discussed in Chapter 3. For the moment our 

coneern i8 the re8ult of the Commission's action and of the judge-

ment. The public outcry both in opposition and in favour led to 

the government's attempt to effect some compromise. Toward the end 

of 1968, Prime Minister Bertrand introduced Bill 85 which ~ould hâve 

have added to the Superior Couneil of Education a third committee _ 

. beyond the existing Catholic and Protestant ones. Under Section 2 

of the Bill this was to be a linguistic committee. The dut y of this 

committee would have been to make regulations under which the Minis-

ter would designate~(Section 8a) which institutions were French 

language schools and which E~g~ish. In addition, the Minister of 

.~: ~,k:r-,~ f_~. ' ... _ ïr:r~7..t~ j;~~!'Iii;:W(A::;a~;:aQZ;iAlIC~n.:.:.~~ 1 .. - ..... --_~~~r"'ft"' ... .,... • ..,......~ - "r....,.~i----...........-----~ .. -r- .......... 
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Education in cooperation with tte Minister of Immigration was'to take 

',steps to see that' immigrants should acquire on their arrivaI a 

working knowledge of French and have their children enrolled in French 

schools. 

Before the parliamentary Committee on Education, anglo-

phone groups were generally pleased that Bill 85 guaranteed English 

education, but argued that the unequivocal right of aIl citizens to 

choose the language of instructions-should be stated. Francophones, 

on the other hand, o~jected that the Bill aggravated the precarious 
• 

pos'ition of French'by creating for the_'Engl1sh a right out of what 

1 

1 
, (10) 

had been be~ore only a privilege. 
t, 
1 

The Bill was withdrawn and shortly afterwards a Commis-

-, h (11) 'sion of Inquiry into the use of the Frenc language was creat~d 
r 

11" and given the mandate to recommend measures which wou1d assure the 

growth and spread of that language in aIl sectors of public activ~y~ 
'" 

educationa1, cultural, social and economic. 

Bill 63-

,r .. 
Although the work of the Commission was not compî~1ed 

, 
unt!l 1972, the Quebec legislature ~nacted an Act to Promote the 

French Language in Quebec on November 28, 1969. It ls commonly . 
o (12) 

referred to as Bill 63. Section 1 of the act confirmed the prin-

ciple stated in Bill 85 that children being educated in English 

" 

" ' 
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shou1d receive a working knowledge of French. Section 2 amended 

paragr~ph 3 of Section 203 of the Education Act. To the statement 

of that paragraph that commissions and boards had the dut Y to ensure 

• that courses given were those approved for Catholic and Protestant 

education respective1y, t~e section added: 

Such courses must be given in the 
French language. 4 

They sball be gi ven in the English 
language to any child for whbm his 
parents, or the persans acting in 
the~r stead, so request at hi~ enrol­
~nt; the curricula and examina­
t~ons must ensure a working knowledge 

, of the French language ta such 
cb~ldxen and the Minister shal1 take 
tbe measures necessary for such pur­
pose. 

'" 

Section 3 repeated the stipulation in Bill 85 that the 

Mlnlsters of Education and of Immigration had the dut y to ensure that 

~mmigrants receive a working knowledge of French on or before arri-

val and have their chitdren educ,ated in French schools. 
;) , 

1h~e law, in effect, enacted for the firet time 

principle that primary and secondary education was to be i 

lt aleo expllcltly stated, however, the rlght to 

choose instruction in English for his child. The exceptionsl pro-

vision was therefOFe so broad as to make the general principle'of 

French language education inoperative as a facto The proponents of \ 

autonomy for the French language thus saw in this law more benefit 
~ 

for the anglophone Cause than for their owu • 

, . 
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Bill 22 

In reaponse to the pressure for a stronger law to ensure 

French as the language of Quebec, the ~:1beral government of Robert 

A 
(13) 

. \ Bourassa introduced The Official Language ct, cotnIOOnly known as 

". Bill 22. It became law on July 31, 1974, al though Section 121 pro-
, / , 

v1ded·that its sections relating to the language of instruction did 
.' 

not apply"tg registrations for thesèhoo1 year 1974-75. 

1$111 22 declared that French was to be the official lao-
:~ 

guage of instructIon ~n ~~e·ptiblic schools, including kindergartén. 

Board~ and eomodssion~~r. to continue to provide instru~tion in 

ERglish,. but could not begin, cease, increase or reduce it without 

the authorization of, the Minister of Education. TOis law differed 

fundamentally from Bill 63 which it replaced in providing that child.! 
~ 

ren "must have sufficient knowledge of the language of instruction 

'~o receive their ~truction in that ~angùage," (Section' 41). Since 
, 

tbis section did not stipulate the language of instruction referred 

to as being English, it thus imp1ied that anglophone children without 

a qualifying knowledge of French could not receive their education 

in that language despite the proclama~t9n of French as the official , , 

language. Inst,ruct;ion in English schools had neverth~less to ensure 

a knowlejge of spoken and written French. The law also required 

~hat English as a second language'was to be taught in French schools, 

(Section 44). 

l ' 

. ' 
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Section 42 of the Act gave to the school commissions and 

boards the dut y to .ssign ~UPilS to the .~~.t~uP or school, 

having,regard to their aptitude in the language ;/ inst~~on. By 

Section 43 the,Minister was authorized to set tests to determine that 

aptitude and the boards and comm;l.§sions could be required to r~-

assign pupils on the basis of the test results. An appeal might be 

made ta the Mlnister, but his decision was final. 
o 

The decision as to who fould attend English schools was 
• 

taken from the parent 'by the law and put in the h.ands of government 

offi"dals. The scene of immigrant children crowding church basements 
, ; 

in makeshift kindergartens to be crammed in English was a familiar 

o'he in the' Province, partjcularly during the winter ,of 1974-75. This 

p~cture and the agony of appeals to the Minister from negative offi-

c~al decisions, along with the prospect of brothers and sistera being 

separated in English and French schools, brought strong protests on 

humanitarian and pedagogical grounds from the minorities. 

Bill '101 

ThEl stormy three-year history of Bill 22 came to an end 

with the enactment of the eveuamore controversial Charter of the 

French Language or Bill IOl~14) The main provisions of this law 

have been set forth in the Introduction of this study. Its effect 

was to remove the question of eligibility to receive education in 
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9 

EngI:ish from the realm of language proficiency and tests to one of 

family history at the date of enactment. Should J:he present provi- ~ 

., ' 

sions of this law remain in force, it would ~ppear that only those 

who have a family background of English education in Quebee will in 

general continue to be entitleci' ta it. 

Summary 

lie 'Can trace \)four main stages in this historical develop­

ment, from a juridical point of view, of the language of education 

ip Quebec: 

1. From the earliest daye of public education in Quebec 

up to t~e abortive Bill 85 in 1968 and the enactment of Bill 63 in 

1969 no law stipulated a poliey with respect to language of ins'truc-, 

tion. By trad:ltion French and Engli~h were educated side by side 

and parents were free to choose one or the other, al though availabi-

lit y and religious persuasion limited the choice to sorne extent. 

2. Bill 85, while attempting to make instruction in 

French the norm, implied but did not explicitlyo state tl:e r1ght, to . ' 
English education. Bill 63, in effect from 1969 to 1974, provided 

for the somewhat ambivalent position that public elementary and 1 

"secondarl education "must" be in French, but "could" be :Î.~ English ~. 

for parents who requested it. No limitation was placed on who had 

the right to request • 

. '" 

, 
Il 
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3. Bill 22 enacted French as the official language of 

iastructioQ, but continued'to allow for educâtion in English. The 

20. 

principal difference frop Bi~L63 was Chat ft was no longer a matter .. ' 

of parental chaiêe. Those eligible for education in English had ta 

have suffie:f.ent proficiency in that: language as -detendned by min1&-
• 

terial norms and tests. . , 
-; 

'. 4. Bill 101. the lav, currently in effect sincè, '1977 , 

has placed eligibi~ity for Eng1ish language ~duc~tiJn o~ a 'standard 

of generally clear and objective restrictions. Apart from provisions 

for temporary residents and other ;imited cases, those.restrictions 

are determined by the language, residençe and place of education of . 
r·· 0 

. the child's parents or siblings. 
" 
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Chapter 2 

eoNPESSIONAL RIGHTS AND PRIVILEGES 
IN LOWER CANADA AT CONFEDERATION 

" 

. " 

. 
Section 93 of the Briti,h,North America Act,deals-with 

'\ 
éducation and provides as follows: 

In and for each Province the Legislature 
may exclusively make Laws in relation ta 
Education, subject and according to the 
following Provisions: 

. 
(1) Nothing in Any such Law shall prejudi­

cially affect any Right or Privilege 
with respect to Denominational Schools 
which any Class of Persons have by Law 
in the Province at the Union; 

(2) AlI the Powers, Privileges, and Duties 
at the Union by Law conferred and imposed 
in'Upper Canada on the Separa te Schools 
and School Trustees of the Queenls 
Roman Catholic Subjects shal! he and 

- thEf same are herehy extendeq to the .­
Dissentienf Schools of the Queenls Pro­
testant and· Roman Catholic Subjects in 
Quebec; 

'(3) Where in any Province a System of Sepa­
ràte or Dissentient Schools exists by 
Law at the Union or is thereafter esta­
blished by the Legislature of the Pro­
vincè, an Appeal shall lie to the 
Governor General in Counçil from any 
Act or Decision of any Provi~cial 
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(4) 

Authority affecting any Right or Pri­
vilege of the Protestant or Roman 
Catholic Minority of the Queen's Sub­
jects in relation to Education; 

In case any Buch Provincial Law as 
from Time to nmè seems to the Gover­
nor General in Council requisite for 
the due Execution of the Provisions 
of this Section i8 not made. or ln 
case any Decision of the Governo.~ 
~eral in COllncil on any Appeal under' 
this SectiQn Is not duly executed by 
the proper Provincial Authority in 
that Belwlf, then and in every such 
Case, and as far only as the Circum­
stances of each Case require, the Par­
liament of, Canada may make remedial 
Laws for the due Execution of the Pro­
visions of thls Section and of any 
Decision of tI-.e Governor General in 
CoUDcil under this Section. 

22 • 

In affording jurisdiction in education to the provinces, 

the British Parliament gave statutory protection to certain rights 

and privileges acquired prior to Confederation by certain classes o~ 
: .#' 

persons. What those rights and privileges were, who the classes of 

persons were, and what kind of acts might prejudicially affect their 

rignta or privi1eges, have been matters of legal contestation aud 

judieial Interpretation. Theae will be examined in tte following 
.. 

chapter. 

1800-1867 

lt 1s essentlai to examine first, however, what statutory 

provisions governed education in Lower Canada at the time of Confede-

ration, particularly as they related :to confesslonal riRhts and privi-

1ege)l. 
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It 11 anachronistic but true that from a lega1 point of vi'ew the law 

in the field of education prior to Confederation is morè important to 

a .tudy of the constitutionality of Bill 101 than the law between 

1867 ana' 1977. 

lt is tortuous to trace edu~tiona1 law through the ye,rs 

prior te the Act of Union of 1840, through" those o,f the Union, itself, 

and finally as it existed at Confederation. In those days there were 

not the batteries of legal draftsmen in the civil service that exist 

today and legislators often amended previous 1egislation by simply 
, 

stating that anything in'lt which was inconsistent with a new sta-

tute was repealed. (1) 
, 1 

The Royal Institution 

From the constitutional point of view which is the 

8ubject of this study, the period prior to the Act of Union is not .... 
..~ 

especially important. Brietly, the first system of public education 

was instituted in l~OI by an Act whl~h established the Royal Insti-
-~ (2) .. 

tvtion for the Advancement of Learning. Schools set up under this 
.i 

Act depended UPO~~OCa1 initiati~~ for ~heir establishment. The 

8ov~rnment's responsibility was to provide the necessary funds for 
(3) . 

the establishment and to appoint the teachers. No provisions were 

made with respect to divisions along religious or lingulstic lines, 
\ 

. but becaW!e the Royal Institution was the c:hild of Engl1sh and Pro-

f.~ m~:":'3.,.--m~~~.;u~----
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~ 
testant iD1tiati~e its schools vere suspect to the French Catholics 

and ~ctively opposed by their Church. 

The Fsbriques Act 

As a result an act vas p,assed in 1824 which, au&horized -

local parish councils, the fabriques, to establish their own schQols. 

Attaching the school to, the Church 'hadJ of course, st~ong episcopal 

support, but in actual fact'very fev fabrique schools were e~tablished. 
1 

This vas due principally to~he leck of funds. The Fa~riques Act did 

not provi~e for public assistance and parochial resources were limi-
, 

ted. Added to this may have been the factor that amongst the popu-

lace in general, itself fa~gely illiterate, there appeared to be 

1itt1e demand for educatio~. Be that as it' may, during the five 

years the Act was in force on1y forty-eight fabrique schoo1s vere 

established. (4) 

The Syndics Act 

MOre successful wa~ the Syndics Act of 1829. This legis-

lation provided for the establishment of,local elementary schools. 

'The sovemment provided financial assistance while the res,onsibility 

for the establishment and maintenance of the schools vas vested in 

elected trustees or ""syndics". The legislature was given the 

ulttmate authority in education, a fact which did not endear the Act 

' .. 
~! ~::;_~"'1:.",-,y:;~!~_"':'1t'n'L~ __ .G ___ L __ ~ ___ -"'::'" ______ _ 

l ' 

l .. 'i 
V" 

\ 

, ... J 

( 
t 

t 
\ 
1 
f 

!, 



. , 

, " 
-, ,j 

1 
, ,1 

" ! l';:' : 
,-, 
.) 

, j 

, 
:,,; 
ÇJf 

1 

() 

( " ") 
, ,i 

. 

to the eccleBiastiesl bierareby, .~ <f0USb a subsequent amendment 

made parish clergy eligible for el.ktion as trus tees. Furthermore ~ 
, 

no denominational distinctions were made, again a factor unacc~pta-

25. 

ble to the Catholic Church in particular. A bill had, .in fact, 

passed the Legislative Couneil which wou1d have crèated Catholic and 

Protestant Committees, each to regulate its,own.schools. This bill~ 

however, did not reach.the Assembly and never became law. 

Deepite the oppositio~ of the Church, there was a rapid ., 
expansion o~ schools to the extent that probably a third of Quebec 

. (5) 
children by 1832 were receiving some elementary schooling. This 

might indicate that there was indeed more generai interest in eduea-

tion than was apparent in the failure of the fabrique schools. 

The 1830s were, however, troublesome years in terme of 
• 

politiea1 and nationalistic unrest. Th~ Legislative Couneil, repre-

senting the interests of the wealthy English merchants~ and the 

ASsembly, those of the "Canadiens", were at constant 'loggerheads. 

Measures voted by the Assembly could not become law without the 

approval of the Legislative Counc!l. Similarly, the Governor, 

• suppo~ted by his Executive Council, popularly known as the "Château 

Clique", possessed a veto and hsd the right at sny Ume to dissolve 

,--the Assembly. 

l, On its side, however, the Assembly he1d a significant 

power: that of voting credits necessary to finance the administra-

:\,~ .' f;.~'~'!.:~"I::""":m.ll.\!dilln"':'5.nn m_ ...... ~:.-a~<;-rA'~· ~~----------
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tien of government. Under the leadership of Louis-Joseph Papineau, 

the Assembly kept the Gov~rnor and Executive Oouncil continually 

short of funds. In order to obtain them, the Governor dipped into 

the confiscated wealth of the Jesuits which had been designated for 
(7) , 

education. Thus in 1836, govemment funding of the Syndic schools 

was withdrawn, forcing mos t of them to close. 

The Durham Report 

The continuous opposition bE!tween the Assembly and the 

two Co~cils, Legislative and Executive, led the British Government 

to send a royal commission under Lord Gosford to Lower Canada. His 

report, which was sympathetic to the Canadiens and proposed impor-

tant,reforme, was rejected by the British Parliament. 

The result was an increasing cry in the colony for inde-

pendence and repub1ican1sm similar to that achiev~d by the United 
• 

States. While the clergy urged submission to authority and even , 

26. 

/ 

- Papineau himself did not advocàte armed resistance, uprisings occur-

~ red at St. Denis on the Richelieu and at St. Eustache in which, 
1 

after some brief moment of success, the "Patriotes" were defeated 
, (8) 

by British troops. 

It was at this point that Lord Durham was sent by the 
,) 

British go~ernmjnt to resto;e law and order. He was given full 

power to act upon his own judgement. Suspending tbe constitutional 
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forma of govemment in LÇ>Wer Canada, Durham governed the colony 

through a Special Couneil whose members were named by him and over 

wh1ch he presided. Q' 

His famous R~port was concerned not only with fundamental 

constitutional issues. It applied itself also te other issues re-

lating to the life of the colony, includ~ng an extensive analysis . 

of education in Lower Canada. Arthur Bullen, Durham's secretary and 

the man behind tbe edueational aspects of the Report, proposed a 

couDon school system for Catholics and Protestants in wh,ich a non-

sectarian approach would be taken to the teaching of religion~2 His' 

proposaIs were. of course, unacceptab1e to the Church. 

Another view, that of Charles Mondel~t, proposeÇl a some­

what bilingusl approach by suggesting that Freneh and English schools 

should be housed in cont:1guous buildings or eve~' in the s.ame one. 

Q 

Be suggested further that the clergy, the government and the people 

wouid share in policy-making for the schools, but that the 1egis1a­

ture wouid ~ave the final authori1t,. None of these propo~als was 

ever enacted because of the broad divergence of opinion and interest. 

The Special Couneil , 

Prior to the Impet-ial Act of Union enacted on July 23" 

1840 and promulga'ted on February la, 1841, an Ordinance of the Special 

CoUDct1 undet Lord Sydenham provided for 'the division of Lower 

" 
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Canada into twenty-two districts. Each district had a Warden. 

appointed by the Governor, and Councillors elected by the parishes 
. (9) 
and townships ~ Priests and ministers were not qualified ta bE: 

councillors. By Sectio\ 38 of the Ordinance, the district counci1 

was given power to enact\ amongst other things, by-Iaws "providing 
\ 

28. 

for the establishment ofj and a reasonable aliowance for~ the support 
. l 

of Parish and Township Schoo1s." Tolls, rates and assessments on 

real and personal property were to provide tI-.e funds. The Governor, 

however, retained the right ta disal10w the by-laws of any district 

council. 

The Common Sch~o 1s Ac t , 

One of the first leg;J.slative actions of the Union legis-

1ature was tO, pass ltAn Act to repeal certain Acts tberein mentioned, , 

( 

and to make further provisions for the establ:1shment and maintenance 

(lG) 
of Common Schoo1s throughout the Province." This Act repealed 

. 
prior legislation relating to education and provided for the esta-

blishment of a Common School Fund to be divided amongst tre district 

couneils. A Superintendent of Education was to be appointed by the 

Govemor and he was ta apportion the Fund amèmgst the districts op. 

the basis of population between the ages of five and sixteen. The 

d:1strict councils were to raise an equal amount by levy. Each 

council was made into a Board of Education with pow~rs to dlvide 

• 

,':~~ 
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the Townships and Parishes into school districts. 

The Act provided for the election of Commissioners in 

each township and parish. They were ta choose a site for the school, 
" -

to appoint teachers and ta regulate the course of study and approve 

books. Section Il of the Act then went on ta enact that any group 
1 

1 
. professing ~ different ,re1igious faith from that of the majority had 

the right to estab1ish its own schoole with the same privi1eges and 

responsibilities. 

This Act of 1841, comon ta bot!:. Canadas, proved impossi-

b1e to administer for that very reason. In 1843 Upper Canada received 

its own distinct educational system which laid the basis for separa-
. { 

te schools in that province. These separate schools might be etther 

Catholio or Protestant, depending upon ~he r~ligious affiliation of _ 

the teacher. Th~t is, if the teacher in the common school were Pro-

testant, then ten or more resident Roman Catho1ic Freeholders or 

Householders in the dis'trict were entitled ta a separate school. 

The separate schools, however, were not under a separat~ jurisdic-

tional system. They were common ~chools, but of a particular re1~-, 

gio~ persuasion, and were subject to the" same regulations and . 

entitled ta share the same public funds as the other schools. The 

Upper Canada law a1so provided that no child in any public schoo1 

should have te read any re1igious book or take part in any reli: 
~ (11) 

glous exercise ta which his parents,abjected. 
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Act of 1845 , 
r 

The Ord1nanee of the Special COUBeil whieh had organ1zed 
~ - (12) 

Lower canada into districts vas repealed in 1845, effective July l, 

1846~ and the parlshes and townships "ere incorporated. The Common 

School Act of 1841 as applicable ta Lower Canada vas also repea1ed 
>( 

that year. by "An Act to Malee Bettel" Provision for Elementary lnstruc-
. (13) 

tion in Lower Canada". This lav, in effect briefly, provided for 

the elecfion in each parish and township of School Commissioners by 

the landholders and housenolders. The commissioners vere to divide 
.' 

the parish or township into school districts and to engage teachers. 

The cittes of Quebec and Montreal vere each to be considered one 

" parish a~each school in them one district. Bach of these two "pa­

rishes" h~ six Protestant and six Roman Catholic Commissioners. 

Section 26 of the Aét stipulated the right of the religious 

minority in the Parish or township to establish its qwn school, having 

Trustees with the same powers as Commissio'Q.ers and entitled to a pro-

portionate amount of public fUbds. 

Act of 1846 

The 1845 legislation was replaced the folloving Ycear. ~e. 

new Act(l4) set out tbe basic educational structure Quebec was ta 

have at the local level iuto modern tlmes. 
1 

lt provlded for the organization of scbool ~un1cipaJities 

• 1 
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UDcI.r commi~s1~~ers elected, except in uebec and Montreal, by;, the 
'1 

inhabitants of the munic,ipality ann 1y. The commissioners were to 

divide' the municipality into school stricts. Quebec and Montreal 

eacb formed a school municipality wi,th -conmiissioners appointed by the 

city's Municipal Corporat!ion. In each city there were six Roman 

• Catholic ,and six Protestant C01llll1iss:toners, each group forming a 

.distinct corporation. This was the basis of the denominational 

system which has characterized the'educational organization of the 

'" two cities. 

The powers ot the cOmmLss1oners given by the Act were 

very broad. They included the engagemMtt and remaval of teachers,' 
, . 

the regulation of the courses of studYI and the 'levy and collection 

of school taxes. In Montreal and Quebec,"however, the school com-

missions were fin'anced by the ttspective city corporatioll'S out of 

government grants. Textbooks were ta be approved by the Board of. 

Exauiiners set up under the Act or, in the case of courses in reli-

gion and morals, by the priest or minis ter "for the use of the 

1 (15) 
Schools for children of his own religious faith." Section 26 

of the Act provided, 

IIThat when in any Municip$l1ty, the regula­
tions and arrangements made by the School 
Commissioners for the conduct of any 
school, shall not be agreeable to any 
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numbew whatever of the inhabitants pro­
.fessing a religious fa1th different 
from that of the major1ty of the inha­
bitants of such Municipality, the 'inha­
bitants so dissentient may collectively. 
signify such dissent 'and give the names of 
three'Trustèes, éhosen by them, for the 
purposes of this Act." 

,.. 

These trus tees, who collec tively were referrd ta as a 

Board rather than a Commission, had th~ same powers, responsibili­

t:Les and rights as the school commissioners, except that they could 

not leyy or collect their own taxes. They were simply' entitled ta 

their proportiona,te share of tax monies and of the Common School 

FurÏd. The Superintendent of Education had a general supervisory 
\..., 

authority as, for example, to" pre;de and cause to be printed re-

(16) 
c01llll1endations and advice on the management of schools. In addi-

tion to approving texts, the Board of EXaminers examined and cert1.-

fied teachers and, in the Urst reference of a 1inguistic -nature in 

32. 

legislation, the cer~if1.cate had ta state wheth~r the teac~er "can 

fa ch Engl~sh and French,' and if not, wh1ch of these two languages,,~17) 
There were two Boards. of Examiners, one situated in Quebec and one 

and they were divided into Catholic and Pro testant sec'" 

u.ons. 

Lower Caliada was not based on 

pedagogieal, religious or linguistlc lines. The chief object1.on was . 

to compulsory taxation for education amongst francophones. Dislike 

of taxation, especially direct taxation, was, of course, not conf1.ned 
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to Lower Canada. Elsewhere measures which imposed taxes on property 

for the support of education were unprecedented and unpopular. The 

problem was compounded in Lower Canada', however, by the fact that 

the~ wa$ no tradition of any kind of dire~t taxation. And w~y 

"" should people not having children of school age h~ve themsel ves to '" 

pay to educate the children of others? 
/-' .' 

The opposition became violent in form and a number of 

sc1?,ools were burned. PopulaJ;'Îy it was known as the '''guez:rE7 des éte1-

gnoirs", refe~ring to the fact that ,the opponents of taxation for 

education were seen as snuffing out the light of knowledge •. 

The Church alsQ objected that cle,rgy, not -blij.ng property 

owners, could not be 'coDUllissioners. Protestants complained that 

there should be a Superintendent of Edu~at10n for their own schools. 
& ,-

of; 
Raving the maJo~ity of dissentient schools, they a1so argued that 

they should be able to levy and ~ollect their own taxes'for these 

schools. .. 
Some of these gr~evànceB were redressed by subsequent 

amendments. Still further legislation established Normal Schoole 
l, 

and provided for the appointment of School Inspectors who reported 

to the "Superintendent of Education~18) 

Act of 1856 -,, 

....1 
In 1856 a secoUd major 1egislative act inst1tuted the 
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, (19) 
eouncil of Public lns truction for Lower Canada. Amongs t other 

34. 

dutie8/~e Co~cil, which was appointed by the Governor and cons1sted 
w 

of eleven Catholics and four Protestants, was glven power to make 

regulat10ns 'lfor the Qrganizat1on, govemment ~and discipline of 
, "' . . (20) 

Common Schools, and classification of Schools and Teachers, fi and 

(21) 

"To select or cause to be published .•• 
, books, maps and globes, to bE! used to 
the exclusion of others, in th~ Acade­
m1e~, Model and Ele~ntary Schoots un­
der the cont;rol or the ÇODlllli-ssioners or 
Trustees, due regard being )lad in such 
selection to Schools wherein tuition 18 
given in French, and to those wher~in 
tu1tion is, given in EngI1sh •.• "(22) 

-' 

This particular paragraph is quoted because of the ar~-
v 

ment,_t~ be discussed later, that it recogni~ed in lawa right or 
~~ 

prtvil~ge to English or French education. At the moment, however, 

the sign1ficant iss~e is that the lav of 1856 marked a centralizing 

trend in ed~cation compared to that of 1846 which restricted the 

central aut~ority in the person of the Super1ntendent to a largely 
\ -

advisory role. This centralization has bE:en seen to be the influ-

ence of the Superintendent at the time, P.l.O. Chauveau, later 
, . (23) 

Quebec·s first Premier ~d Kinister of Public Instruction. lt 

was a mave opposed by Alexander Galt, the spokesman for Lower Cana-
. 

da'a Protestant minority amongst the Fathers of Confederation, who 
, '.l 

" . 
wanted to broaden the power of' school, -:corÎmissioners and r.epeal ~he 
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, 1 

~ . 
Act of 18S1 which had ~stab1tshed SchoQl'Inspectors. (24) 

The Consdlidated Statutes 

The provisions of the 1856 A~t re1ating to the powers of 

'the Counci1 of Public Instruct1qJl, we:re in force at the Ume of Con-
'. 

federation(25) as were those of the School Commissioners as esta-

b1iahed by the 1846 Act. They appear in t~e 1861 Consolidated Sta-

v tutea for Lower Canada which indicated no intervening attempt to re­

COO~i~ the localizing and centralizing essence of the'two statut ... 

\ virtue·of this consolidation we can list the fo1lowing 

feature.s of acho 1 1aw in Lower Canada at the time of Confederation: 

The Su r~ntendent of Education had the dut y, 

. "To prepar and cause to be printed re­
commenda tio and advice on the manage­
ment of Schoo ,as weIl for the School 
Commiaaioners a Trustees as for th~. 
Secretary-Treasur sand Teachers. ,,( 6) 

Further provisions ena ted the election of Comm1SSionerà(27) 
" 

and the establishment of d~8sentient s . ools ~nder,Trustees~28) 
~ 

The 

Trustees had the right, when d1ssatisfie4~~h the distribution of 

assessments, to receive directl~ the assessme~,pn d:l:'ssentient inha­

bitants of the schoo1 municipality(29) and'might, :where no assessment 

"-
exis ted or where i t waS cç>nsidered no t to be 'proper', \~~: r 
eolle~t tbeir ownf30) 

,. 

" 

The provisions of the 1846 Act estab1ishing the pow~rs 

~'. ' , 

.' 

.~, 
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36. 

',. 
of the Comm1.ssioners and Trustees respecting the management ~f the 

schools from an educational point of view, sre contained in Section 65 

of' t\1e Consolidated Statutes. To repeat, these inc1uded the engage-

(31) (32) 
ment and removal of teachers and the dut y 

"To regulate the course of ,study to be 
followed in each School, ••• to provide 
that no other'books be used in the 
Schools under their jurisdiction th~ 
those approved and recommended by the 
Council of Public Instruction (33) .,:. 
ana to establish general rules for the 
management of the Schoofs, and to com­
municate them in writing to the respec­
tive Teachers; ••• to fix the time of 
the annual public examinations, . and to 
a~tend the same," 

saving tpe righ,t of th~ clergy to se1ect,books relating to religion 

and mora1s. 

Consolidating further the provisions of the 1846 Act, t/ 

Co~ssioners and Trustees were given the dut y to name two of thei\. 

. members to visit the public schools C!f their municipali ty "to report 

to the Corporation ••• the state of the School ~d whether (the 

Commissioners ~) rules and regulations are strict1y observed, a1so 

the progress of the sCholars, the character and capacity of the 

Teachers, and every other matter relating' to the management~f the 

S h l 
,,(34) '"' , 

c 00 s. 

Provisions of the Act of 18'51 which established School 
, . 

Inspectora who reported to ~he Super in tendent of Education were also 

conso1idated ~th the 1846 Act. The Inspe~~ors ·were to vidt the 
, ~\ 

: 

" 

/ 
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31. 
, ", 

Sehool Mun1cipal1ties and "to inspect the Schools~ Sch091 Teachers 

and Schoel Houses therein and generally'to ascertain whethe~ the 
" (35\ 

provisions of the School Laws are there carried out and' obeyed. " ~ 
, 

The Superintendent was himself ex officio Visitor-Gen~ral and had the 

final dec1sion in disputes between commissloners or trustees ana 
teachers. (36) 

, 
Still another authoritatLve group was the Board of Exa-

miners set up initiaH.y in Montreal and QuebE!C by t~e Act of 1846 ta .. 
Later amendment~ had enabled the creation of boards 

tricts •. The provision that the certificate had to s~te 

teacher could teach English and French or, if not whic~ 
(37) 

a~guages, was retained. Finally, the Consolid~ted 

Statute contained the provisions creat1ng what has been called tfte 
1 

denominat1onal school structure of the eities of Quebec and Montreal 

which has already been outlined. 

, There were no significant amendmellts ta Chapter 15 of 

the Consolidated S~atutes of 1861(38) and the law that exi8t~Va~ 
.;j 

the t1me of Confederation 1s that Chapter. The prob1em i9 that it 

cons~lidated two 1aws, those of 1846 and l856,with their respective 

amendments, which had differing perspectives: one concerned with , . 

essentially local aut~ority and the other with central.' There was 

no'clear definition of tbeir re8pe~tive weight vis-à-vis one another. 

As ,Confed~ration approached, there was concern amongst 

c' 

,:; 
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38. 

~he Protestant minority in Lower èanada, for whi1.ch A.t. Galt was the 
,l 

chief spokesman, that its ,~ights in education were no~ properly de-
o ~ 

fined or protected. Legislation was introduced in the sommer of 

1866 to clarify these rights, but a second bill was also presented 

wbich applied to Upper Canada and which wo~ld have given Catholics 

there a virtua1 autonomous educational system. lt was bitterlY oppo-

sed and both bills were withdrawn, leading to Galt's resignation. 

The r~sult ws thât he pressed for a clause in tbe ~ritish North. 

America Act which would extend to the minority in Quebec scheol muni~ 

cipaliti~s the same powera and privileges which were enjoyed with 
f 

respect to education by Roman Catholics in Upper Ganad.. This ulti-

mately was ~nacted in subsection 2·of Section 93 of th~ActP9) 
,-

The School System at Confederation 

In summary, the educational syst'fD in Lower Canada at 
l • 
\ 

Confedèration,gave rise to three kinds of schools. The first of 

these Is usually referred to as common schools erected and managed 

~D school munlc~palities by elected commissioners and finance~ 

jointly by the CoDaon School Fund and by taxes on local property. A 

minority of different faith~ Roman Catholic or Protestant, from that 

of the majority in the municlpality had the r1ght to set up its own 

schools, known as dissentient schools, under the managemettt of,elec-

ted trustees. There was no requir~d minimum number'to constitute a 
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39. 

minority. Section 55 of the Statute stated cl~rly that "any number 

'whatever" of flssentients could set up their own Board. Children of 

the dissentient faith in one school district might, however, attend 

a dissentient school:' in another whenever, according to subsÈiction 2 

of Section 56, "such dissentients are not sufficiently numerous in 

any District to support a School alone." 

The dissentient schools had the right to their proporfi~­
- (40)' 

nate share of money from the School Fu~d an,d the assessments. In 

the cities of Quebec and Montreal two distinct co.rporations were 

created for each city, one Catholic and, the other Prgtestant,. The 

commi~sioners were appointed by the respective ~icipa~ corporations 

rather than elected. The commissions were financed by the municipal 

corporat:l:on from funds grante~' by the government. These a'fe known 

as denominational school commissions or boards. 

Education was in law controlled centrally by the Council 

of Public Instruction with the power to make regulations for the or-

ganization, governmeht and discipline of the schoole and ta select 

text-books to be used in them, having regard to where tuition was 

given in French and where in English. Priests and ministers had the 

right to select books relating to moral and religiQus instruction. 

The Superintendent.of Education, ex officio a member of the Council, 

had amongst other duties, 

"To prepare and cause to be printed 
recommendation~ and .dvice on the 

, / 
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, . management of Schoo1s, as we11 for 
the School Commissioners and Trus­
tees as for the Sec~~t~ry-Treasu­
rere and Teachers."~ 1) 

Boards of Examiners were set up in various sections o~ 

40. 

the Province, representative of the two main religious·denominations, 
. (42) 

to examine and certify teachers. They reported ta the Superinten-

dent of Education and through him to the Coulltil. 

School Inspectors were appointed to the various school 

municipal1ties' to visit the schoo1s, see that school laws were carried 

(43) 
out and also ta report to the Superintendent. ' 
~------­

Al1 
\ 

rs in the public schools had to he certified 

except priests, minist rs or members of religious teaching orders. 

The certificate had to declare t,he teacher's religious affiliation 

and whether he could teach in French. Eng1ish or bath languages~ 

The Commissions.and Boards at the local level en~ged 

and removed teachers and'regulated the course of studies, using books 

approved by the Council of Public Instruction. IÇ wou1d appear that , 
éI 

they paid the salaries of teachers, for while no specifie stipUlation ... 
to tha~ effect can be faund, Section 24 (1) provided that the Super-

intendent of EducatJ.~n received Common School funds and distributed 

them pro rata to the Co~sions and Boards for school purposes. 

rules 

-""'''-', 

.~ The Commissions and Boards a1so estàblished "genera1 
(44) 

for the management of the Schools." They appointed from 

amongst their membership inspectora ta see té the imp1êmentation-of 

. ,. 
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1 

their regulations. Certain pers;ns at the local leve! had the rlght 

ta be school Visitors, entitled ta information respecting each school 
(45) 

~nd ta interrogate teachers being examined for certification. 

Amang those who had this right were the resident clergy, but they 

could not vislt a school not of their persuasion without the consent 

of the Commissloners or Trustees as the case might be. 

AlI of the above stipulations applied to the three types 
(46) 

of school: the common, the dissentient and the denominationa!. .- In 

• other words, the dissentient and denominationa! schools ~ere subject 

to the same provisions of law as were the'co~n schools. 
. ~: 

The confessiona! r!~hts and privileges of Catholics and 
'-

Protestants at the timè of conferrat10n were baSicallY"t0 have 

sch~ls of their own rellg10us persuasion, in the cittes of Montreal 

B 
and Quebec as denominational schools, and in municlpalities where 

(47) 
either was a minority as dissentient schools. 

Langua,8e Rights 

The fundamental question Is whether sach rights and pri-

vileges included the legal right to de termine the language of ins­

truction in the schools. If this indeed was the case then Bill 101 

might ,be considered ta be unconstitutional in light of Section 93 of 

the B.N.A. Act. The answer to the question hinges not so much on 

~he philosophical issue of whether~language is a necessary adjunct 

• 1 
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to religion in the context of Quebec's educattondl history as on the 

legal one of whether the powers vested'in commissioners and trustees 
.. 

ineluded that of determining the language of instruction in the àchools 

under their jurisdiction. 
., 

As has been seen, the existing educational law did not , 

legislate directly concerning the language of instruction. lt did, . 
). . 

however, recognize tre fact that education in the Province was given 

both in French and in English. In giving the Council or Public Ins-

truction authorlty"to select text-books, lt had to give regard to 

schools wherein education was giver. in Fr~nch and where in English. 

The ~mplication is that text-books of two kinds were to be approved: 

those fo~ French schools and those for English. Secondly, a teacher's 

certificate had to state in which language he could teach or if he 

could teach in both". Tlle rights of the local authorities,' that iB, 

comm1ssioners and trustees, included the engagement of teacher's for 

its schools and the regu~ation of the course of study provided that 

they used books approved by the Council of-Public Instruction. 

lt would appear that while th~re was some confusion in 

the law at the time of Confederation between the two levels of school 
\ . 

'-
government, the Council of Public Instruction at the provincial level 

and the Boards and Commissions at the local, the determination of the 

language of instruction in the schools belonged ta the latter. They 

could appoint the teachers and ch008e' the approved textbooks'~ To do 

• 
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thia iS,ess~ntially to be able to choose the language of instruction. 

The only powe~ of the central authority was to certify teachers as . 

teaching in one or other of the languages, or both, and of approving 

both French-language and English-language·books. From this it bas 
(48) t • 

been persuasively argued that the right to a denominational or 
\ 

dissentient 8chool included the right of commis$ioners, in QUébec and 

MOntreal, and trustees el~ewhêre to de termine .the language of instruc-

tion, and that this right was thereby protected by Section '93 of the 

B.N.A. Act. 
v 

lt is admitted in the same argument, however, that a 
. 

simil~r right'of comm1ssioner~ of common schools wàs not protected. 

While these ~chools might be denominational in fact, they were not so 

in law. Over the years, and especially sincé the establishment of , 

-the 'Ministry of Education in Quebec in 1964, th~ powers of the local 

authorities have been eroded and those of the central increased in 

educatioq: The legislature bas the right, the argument conti~uest to 
1 

modify these pow~rs with respect to the common schools since they 

have no righ~s guaranteed under the B.N.A. Act, not being in law de-

nominational. lt does not have the 8ame right, it i8 argued, with 
, 

respect to denominational and dissentient schoals, nar to the deno-' 
" . 

minational boards, commissions and regional boards subsequently set 

up by order-in-council which have replaced or ama~gamated many of 

them. This would be sa, it is contended, because the right ta choose 

the language of instruction at that time was inherent in the right . 

J 
l, 
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1 

of the local autbority to choose teachers. texts and genera11y to ma­

nage 'the schools. 

, This argument. however, would appear to base the right 
\ 
\ t~ choose the language of instruction on faultr grounds. The power 1 

to 80 choose did not stem from the fact that it was given td a dis-

sentient board or denominational co~ssion. lt stemmed from the fact 

that .the power was given to the local authority whether the school 
~ 

°W8S denominational, d1ssenti'ent or common. The law of education at 

the time of Confederation gave rise, as we have seen; to three types 

of school: common, dissentient.and denominational. With minor varià~ 
t~ons the law applied to all t~ree as public schools. The power of 

, 1 
the local authority to choose the language of education did not de-; 

. , • 1-

p'end upon whether the school was denominational or not in law. lt 

resulted from the fact that the power was within the juris~iction of 

the local authority. In other ~rds, the author1ty of the comm!ssio-

ners of a common school to choose French as the language of instruc-
, 

tion was no less tban the authority of the coterminous dissent1ent 

board to choose Englisb. At die time of Confed'eration that power W8S 

\ 
vested in the loca~ authority whether common or denominational. The 

legialature cannot take a~ay the right to a denominational or dissen-
( 

tient school. but it cao alter the balance of eduèational authority 

between the local and central jurisdict~ons. 

What âppears to have been protected in the main clause 
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of Section 93 of the B.N.A. Aèt was the right of a denominational 

"C1a88 'Of Persons" to establish a dissendent school, but not a right 

choose the language of instruction. ThELt de facto power existing 

Confederation is 

aentient school, it 

no more protected in the denominational or dis­... 
would appear, than in the CODDDon. The study ol 

the jurisprudence which follows will tend to support this view. 
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JURISPRUDENCE 

The jurisprudence which has arisen out of Section 93 of 
f( '! 

the British North Americ'a Act has been extensively studied. New 
t. 

", . 

. laws raise new issues, however, or old ones in new ways. It ia there-
1 . 

fore important to consider the jurisprudence in the light of Bill· lOI, 

espectally since the language of education provisions of this law 

(1) 
have not yet been judicially reviewed. 

The quea tions which have had to be decided by the cour ts 

. are: 

1. What are the rights or privtleges protected by Section 

931 
, 

2. What would tt mean to "prejudic1ally affect" them? 

3. What constitutes "any Class of Persons" within the 

meaning of the section? 

4. What protecqion is affo~ded by sub-sectlons 3, and 4 

beyoud that enacted in subsection 1?~ 

'1. Protécted Rights and Privileges 

The Barrett case 

• 

-~ i 
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Tbe right or privi1ege protected by"subsection 1 18 essen-
... 

)' tially that of establishing a denominational Schoàl and th~Lt dght or 
, (2.) 

privilege must have existed in law at the time of Gqnfederation. 
(3) 

, '1'h1.s question w~s first raised in the City of Winnipeg v.' Barrett. 

Dy virtue of The Public Schools Act of 1890, the Province of Manitoba 

established a common school system as opposed to a denominational 

oue. At the time of the Manitoba Act of 1870 by which that province 

joiued the Confederation, ,there had been no legislation in the terri-

• 
t~ry governing education. There was, however, a system of denomina-

1 

t~onal schools which, in the case of Roman Catholic ones at least, 

were supporte~ by parents' fees and Church funds. 

, In 1871 the denominations1 iystem was enscted,into law 

and school assessments'were imposed. By later amendments a Roman 

Catho1ic ceuld not be obliged te pay assessments for a Protestant 
.. ' < 

school and vice versa. The Act of 1890 completely reversed the ... 
system by establishing a common sçhool fun~,. The litigation arase 

from the comp1aint of Roman CathoUcs, supported by some Anglicans, 

that they were being taxed for the support of schools to which in 

conscience they could not send their children, that Is, public 

common schools. They claimed that a right or privilege they enjoyed 
Q 
at Confederation, that of denominational, schools, was prej~dicially 

affected. 
l , 

Whlle their argument was upheld in the Supreme Cour~ ~f 

--1 ... ' 

l.r ~ 0 
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<; 

Canada. the Privy Councll was of a contrary mind. After an examina-

tiQn of the pre-Confederation status. the Privy Councll found that 

the educational system had indeed been a denominational one. Rad 

that system been enacted in law at that time, the right or privllege 

protected~would have been the right to a denominational school. The 

fact that there was no such legislation accounted for the addition 
'f , 

in Sece!on 22(1) of the Manitoba-Act of the words "or practice" after 

"by Law", words not illcluded in the corresponding Section 93,,(1) of 

the B.N.A. Act. 

The riSht of a qlass of Persons to establish a denomina­

tioUal school was not prejudicia1ly affected by the establishment of 
, 

( 

a common school system. The right still existed. 1 t might b~ an 

inconvenience or annpyance EO have to pay taxes, for the support of 

the common schools, but that in ltself di4,not prejudicially affect 
, 

the right to estab1ish the"denomlnationa1 schoo1. 

1Jte Mac:kell case 

The same line of reasoning was followed in the somewhat-

d1f,er~nt circumstances of the case of the Trust~es of the Roma~ 
1 ~ (4) 

Catholic Separa te Schools for the City of Ottawa v. Mackel1. 

In thié instance, the Ontario Department ôf Education, Qnder Regula-
. 

tion 17. had made certain provisions concerning the language of 
tD, 

" instruction in schools whî'ch had been designE.ted either as ,French or . 

'\ \ 
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French-English. Since these provisions were restrictive ,of the 

French ~nguage. the Trustees~ aIl francophone, refuse~ ta enforce 

them and were brought to court by co-religionist catholics of the 
(S) 

Bnglish language seeking a mandatory order ta enforce the provi-

sions.' The Trustees' a~gument was that at,the time of Confederation 

the power of trustees included the right to de termine the languagé 

of instruc'tion. 

Noting that Regulation 17 applied equally ta commen as 
. 

to separa te schools, the Privy Council ruled that thE! right existing 

at Confederation was the right to a separate school, but not the 
, 

right to have a free hand in aIl matters relating ta that school sys-

tem. The separate system was not an autonomous unit. It was subject 
.' 

to legislation and regulation of the Council for Public Instruction, 

later the Department of Education. 

" ••• (The) right or privilege reserved 
• •• is a legal right or privilege, 
and does not include any practice, 
instruction, or privilege of a volun­
tary character which at the date of 
the passing of the Act might be in 
operation. "(6) 

The significance of the Mackel1 case is, therefore, that 

the r18ht protected by Section 93 to establish a dénominationsl or 

separate .éhool system on a religious basis does not include the 

riabt ~ deteraine the language of education in that system. Nor 

did the ript aben to local trustees to manage the schools include 
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the r:1ght t:o ~leet that language. 'ThE7 power ta do thia val1.dly , 

belonged ta the provincial legisiature 'and was properly exercised 

by lts delegat~t the Coune1l for Public Insttuction • 

The Tiny Case , 

• 

Th1.e ~a6: of the Roman Cathol1c Sepa:ate School Trustees 

for Tiny v. Rex went even further in a restrictive interpretation 

of Section 9 '. In this instance the Trustees sought a proportio-

nate share of edueational grants for the development of secondary 

schoo!. to tha~h high or collegiate ~chool. received in the 

.public system. Such level schools had not been part of eith~r the 

common or separate systems at the time of Confederation, although 

Ontario law did provide for public education in both typès of school 

up ta the age of twenty-f1ve. The Trustees also sought exemption 
1 , /. 

for Roman Catho,lics from having ta pay taxes for the support of the 
1 

public or co~n high schools. 
1 

ThelPrivy Coune!l ruled that the legislature had the 
f~ , 

right to apportion public funds for education \.as it saw fit. To re-

gulate what funds were g~ven to the separete school system beyond 

th~~ to which it was entitled'under laws.existing at Confederation 

might restrict the act~vity agd development of that system,Jbut 1t 
1 . . 

did pot abolish its right ··to exist. The separate system could de-

velop its own se'condary schools, but it would have to do so at its 

own cost. lt did not have the guaranteed right to aevelop~sue~ 

, " 
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schools at public expense under Section 93(l}. 

"(The Trustees) are still left with 
separate schools which are none the 
léss actual because the liberty of 
living secondary and h~gher education 
in them may\be abridged by regula-
tion." (8) . 

The Privy Council may have det~cted an inequity in ~ts 

decision, but maintained a strict or narrow Interpretation of Section 

93(1) because of the fact that other avenues of redress were open .. 
to tne appellants under subsections 3 and 4. 

The right or privilege, then, has bee~ narrowly inter-

preted "in judicia~ decision. ' The provincial legislatures' right to 

make laws in education has been given a broad definition, the 1imi-

tation upon them being that they ~t not Interfere with the right 

to establish denominational schools since such right existed in 1aw" 

at the Ume of Confederation (or in practice, in the case of Mani"toba). 

2. ht would "prejudic1a11y affect the Right or Priv11ege? \<" 
---------------~ 

The Birsch case --- ~--------------

Following the previous discussion, to affect prejudicially 

the right or privilege would be to deprive those entitled to it of 

the right or privi1ege. This was the point at issue in Hirsch et 
, (9)' 

àl v. Protestant Board of School Commdssi9ners of MOntre~l. 
J 

In 1903 the Quebec legisla;'re had enacted a law whièh, 

(' 
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in brief, proviâed that for the purposes of education Jews should be 
, , (10) 

considered Protestants. Certain questions relating to the validity 

and in.terpretation of this s'tatute ~ere referred to the courts. They, 

1ncluding the definitive judgement of the Privy Council, distinguished 

between the dissentient schools of the rural areas and the denomina-

tional schools of the cities of Quebec and Montreal. In the former 

case, these schools were ru1ed to Qe truly confessiona! and it would 

prejudicia1ly affect the right of Protestants to force them ta enroll 

students who did not profess the Protestant faith. The common sch~ols 
"\ 

might in fact be confessiona1 due to local population factors, but 
~ 

were not so Iegally and were thereby open ta persans of any faith. 
-

The denominational schoo~s of Quebec and Montreal were 

somewhat d1fferent. They were, in one sense, common in that chil-

dren of any faith had the right to attend them. They were, in ano-

ther sense, confessional in that they were under denominationai con-

trol and hence neither the Catholic Commission nor the Protestant 

could be forced by law ~o accept commissioners or to appoint teachers 

not of the respective faith. Such a law would prejudicially affect 

the right of~he denomination protected by Section 93(1). lt was 

not, however, considered prejudicial 

Catholics i,f the legislature were to 

to the rights of Protestants and 

establish a \eparate school cam .. " 

mission for persons of a third rel1gious fa1th. lt might affect them, 

but would not do so prejudiciaIIy. 

\ 

\ 
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The St. Léonard case 

Although the 

d'Ecoles de St. L'onard 

case of Peruss' et Pa~a v. Les Commissaires 
(11) 

de Port-Mauric~, which was a petition for 

an inter1ocutory injunctiop, did not directly raise the issue of 

constitutional rights under Section 93, the comments of the ,judges 

both in the Superior Court and the QuebE:c Court of Appeal do have some 

bearing. 

\ 

(12) 
,l'he basic issue of the case hlE.s already been referred to. 

wàs it discrimina tbry , Illegal, unjust and oppressive for the School 

Commissioners of S~. Léonard to cease English language education in 

Grade one of its schools, to bus anglo-saxon children to neighbouring 

commissions and to force neo-Canadians into French language education? 

The trial judge admitted that, as with most administrative decisions 

which affect the rights of citizens, there was an element of discri-

mination Just as the Education Act itse1! could be said to discrimi-

nate against people who are neither C8tholic nor Protestant. He 
~ 

found, however, in the Commissioneis' majority action a 'valid exerci-

se of discretionary power and refused to put himself in the position 
- -

of the legis1ature by do~ng what that body had not done, name1y 

enactin~a 1egal obligation that schoo1 commissioners must ~rovide 

education in both languages. 
\ 

The appeal court judges took a different view. They did 

not pronounce on ~ether or not the 1eg1s1ature might 1awfu11y confer 

u 
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on school commissioners the power to-deterudne language of instruc~ 
-~~- ._-

tion. Mr. Justtce Brossard, who delivered the principal judgement, 

did state; however, that the action of the St. Léonard Commission 

deprived non-francophones of a right to which they had long been 

54 • 

accustomed. His ,four colleagues were in essential agreement with him. 

Such an action could not be taken without the express authorization 

of thé legislature. To repeat, however, the crucial issue of whether 
- . (13) 

the les.islature might constitutionsl!y so authorize was not raised. 

Notre-Dame-des-Neiges case 

The.right to a confessional educatio~ in schools under the 

j~ri~diction of the MOntreai catholic School Commission.was upheld 

in the instance of Clément-Séguin v. Le Procureur-Général de la Pro-

vince de Québec et al.,. commonly known as the Notre-Dame-des-Neiges 
(14) 

case. The case arose because.the Catholic'Committee of the Superior . . 
Couneil of Education had révoked the recognition of the Notre-Dame-

des-Neiges school as Cathollc and made lt into a neutral school. 

, In the court's judgement elementary schools under the 

Montreal Catholic School Commission and the Protestant School Board 

of Greater MOntreal, as weIl as those under the fèw remaining dissen-

'tient boards in the P~ovince, are denominational and protected under 

Section 93(1) of the B.N.A. Act. The action of the Catholi~ Committee 

in reeogn1zing the-school as Catholic by prior resolution was dèemed 
,J 

, 
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to be auperfluous; its act of revoking such recognition and making it 

neutral was deemed to be unconstitut~onal. lt prejudicial1y affeeted 

a r1ght existing at Confederation. lt was noted by the court that 

the, need to provide non-confessional education in a pluralistic so-

ciety was just, but couid not be accomplished by abrogating rights 

protected constitutiona!ly. lt stated that the Hir~ch decision opened 

the way to the creation of a neutrai school system without contra-

vening the rights of Catholics or Prot~stants. 

• To "prejudicially affect", then, means not just to affect 

in the sense of altering a de facto situation. It means to deprive 

those entitled to a right guaranteed by law at the time of Confede-

ration of that right or of the means of exercising it. 

3. What constitutes "any Class of Persons" within th~ meaning of, ' 
the Act? 

. The jurisprudence in this instance is abundantly c1ear. 
(15) 

The principle was established in the Barrétt case and reiterated 
(16) 

in the Mackell case that the Class of Persons means a group' of 

persons determined by religious adherence. 

" •• , the class of persons to whom the 
right or privilege is reserved must, 
in their Lordships' opinion, be a 
class of persons determined according 
to re1igious belief, ~nd not according 
to race or language. ,,~17) 

f 
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PSBGM case 

The jurisprudence cited so far has arisen prlncipally out 

of contesta~ions by French-speaking Catho11cs in Ontario and Manitoba. 

Only in recent years, apart from the Hirsch case, have Eng1ish-spea-

king Pro~esi:ants in Quebec found' themse1ves ,facing language legis1a-

tion which, in the judg.ement of many of them, 18 considered to be . 

discrimina tory • ~ 
. 

In 1975 the Protestant Schoo1 Board of Greater Montreal 

took 1egat action against the Minister of Education to have certain 
l 

clauses of the Official Language Act (Bill 22) dec1ared unconstitu-

tionsl under Section 93(1) of the British North America Act. 

The arguments put forward by the Board were ba~ically 
1 • (18) 

those of the report referred to in Chapter 2. Amongst other things 

it was con~ended tha\ the Manitoba and Ontario jurisprudence did not 

apply since the situation in law in Quebec at Confederation w8S subs-
. , 

tantially different. More authority, it was said, rested in the 

local boards in Quebec at Confederation than was the case in Ontario, 
'& 

'including the authority to de termine the language of instruction. 

This argument was rejected by the Chief Justice of the 
(19) 

Superior Court, who foun~ sl1g~t difference between Upper and" 

Lower Canada legislation insofar as the division of powers between 

local and central educational authorities was concerned. 

This judgement con tains a weighty review of the history 

r-
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t 

of éducation in Quebec and of the jurisprudence on Section 93 of the 
< 

B.~.4. Act. On grounds both of the relevant legislation and of the 
, 

jurisprudence, the Chief Justice rejected the claim that language of 

educa~ion was protected to Protestants under Section 93(1). 

"A- chacun (des) moments solennels de 
notre histoire, les Tribunaux ont \ 
distingué entre langue et foi, entre 
culture et religion: à la seule con­
~essionalité des gara~ties constitu­
fionelles et jamais n'ont-ils inter-

• pdté l'Acte de l'Amérique du Nord 
britannigue comme un instrument de 
protection de la langue ou de la cul­

, ture d'un, groupe par~iculier." (20) 

The Chief~Justice could not help but wonder why the court 

should find a special right to English for Protestants in Quebec where 

no such right" to F~ench for Catholics elsewhere had been upheld in 
( , 

previous judgements. 

4. Protection of Rights Afforded by Subsections 3 and 4 
of Section 93. 

A somewhat .different and broader protection of minority 

rights is afforded by subsections 3 and 4 of Section 93. Authorities 

are in general agreement that as a result of the constitutional , 

criais which resulted when these subsections were invoked on one 

occasion they are unlikely to be used again. At least some consi-' 

deration, however, should be given to them and their applicability to 

Bill 101 ahould be discussed. 

\" 
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In e8~ence, these two subsections provide for an appea~ to 

the.. Governor-General-in COwlcil where an act 'of a "Provincial Autho-

rit y" affects a right or privilege of the Protestant or Roman Catho-

lic minority in the province with respect to education. Under sub-

section 4 it would seem that if such ~ppropriate action as may be 

deeméd necessary by the Governor-General-in-Council is not taken at 
• . ' 

the provincial level, the Parliament of Canada may ~ke, remedial le-

gislation. 

We have seen in our study of the Barrett case that in 

1890 the legislature of Manitoba passed an act which converted the 

confessional system of education in that province to a secu~ar one. 

:In the Barrett case it was pleaded that this law was unconstitutio-

nal in depriving Roman Catholics of a right guaranteed under sub-

section 1 of Section 22 of the Manitoba Act. This subsect!on corres-

ponds more or less ta Section 93(1) of the B.N.A. Act. lt was ruled 

: by the Privy Council that the Act of the Manitoba legislature was 

not unconstitutional since the right to denominational schools 

remained to any denomfnatlon which wanted to opt out of the public 

system. 

The Brophy case 

Subsequent to the Barrett case, the Roman Catholic m1no-

rity appealed to the Governor-General-in-Council under subsections 

" 
2 and 3 of Section 22 of the Manitoba Act, again corre8pond~ng to, 

• 
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, " 
f 

but not identical with, Section 93(3 arid 4) of, the B~N.A. Act. The 

courts were asked to rule if this appeal could be allowed. This la 

the well-known case of Brophy and others v. The Attorney-General of 

(21) 
Manitoba. 

One· of the arguments raised on beha!f of the Artorney-

General was that subsections 2 and 3 of Section 22 merely reinforced 

subsectiQn 1 and therefore the precedent of the Barrett case stood. 

The Privy Council rejected this argument, holding that the provi-

sions of these subsectlons stood as substantive law on their own 

and covered different circumstances. The Privy Council went .on to 

note their differences from subsec\ion 1: 

1. The right affected need not have existed at the time 

of Union but might have come into existence later. 

, 2. The right need only be affected, not necessè.rily 
l 

prejudicial1y as the qualifying adverb in 8ubsection 1 ~~8 omitted . , 

from subsection 2, 

3. The right was not confined to one enjoyed with regard 

only te( denominational schools, but more broadly covered the rights 

~-of- Catholic and Protestant minorities in relation to education. 

on this interpretation the Privy Coun~il ruled that 
1 (22) 

> the rights of Roman Cat~olics which had existed nin practice" ab 

the Ume Manitoba joined the Union and which had been confirmed in 

legislation of 1871 and 1881 were indeed affected by the 1890 1aw 

-\ .. . ~ 
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and hence'the appeal to tbe Governor-General-in-Council was well­

founded. 

The bistorical result of this deciaion i9 well-known. 

60. 

The Man~toba legislature refused to rectify the situation and remedial 

legialation vas introduced in Parliament. lt was dropped, hOWever, 

when the H~use of Commona dissolved for an election. The issue was 
• 1 -\ 

botly debated in that election, but when the new Parliament aaaem-

bled a compromise between Canada and Manitoba was workéd out. Even 

today, however, the issue of French Catholic rights in Manitoba can 

hardly be sa id to be a settled one. 

Further Consideration of Subsectiona 3 and 4 

• 1 (23) 
In Lhe opinion of one authority the appeal to the 

Gove~or-General~in-Council ia unlikely ever to be invoked again 

because of the constitutional criais which followed the Brophy case. 
, " 

< 

However this may be, it remaina a constitutionsl option and two 
/, 

issues relaJ-1ve to !t deserve mEm~ion. 

/ The first is that because of the Brophy decision sub­

sect! ns 3 and 4 of SectiOn 93 have always been linked togeth~r and 

e distinct from subsection 1. A difference between subsect!on 

2 of Section 22 of the Manitoba Act and its parent provision in the 

B.N.A. Act c:ould have led to that separation. On a reading of 

Section 93 al.one, however, another possibility is presented: tllat..::..: 

" 

), 



l , 1 
1 

, j 

() 

. " 

, 1 

j 

,-

~. 

• 

61. 

eubaaction 4 provides for remedial action by thé Parliament of Canada 

~ ~en~ in the viev of the Goye~nor-General-in-Co~ci1 J either 8ubse.c-

tion lor subsection 3,~s contravened. 

"The first clause of subsection 4, referring to Provincial 

Law, could be seen as relating to subsection 1 and the second clause, 
'1 

referring to the Provinc ia1 Au thori ty , coul;.d- be S'een as t;e1a ting to 

subsectlon 3. lt is to be noted that subaection.4 ref~rs ta 1aws and 

acts under this Section,~not under, let us say, subsection 3 or the , 

previous subseetion. In other worda, subseetiQn 4 might he eonsidered 

to have the whole of Section 93 in mind, not just subseetion 3. 
~ , 

The reason why the Prl~ Couneil in the Brophy case may 

have Interpreted otherwise is that in subsection 2 of Section 22 of 

the Manitoba Aet, acts of the Provincial legislat~e as weil as acts 

of' a Proyincia1 authority are inc1uded whéreas they.are not in the 

parent clause of the B.N.A. Act • 

. As indicated; the discussion is' hard1y 

except for an historical question. Did the Fathers 

in,viewof the agitation over education and 

Upper Canada, ~ish ta give to the Parliament of Ca----~ 

iegisla't1ve cOntrol or supervi.sion over P!ovincial law as wel~ as 
1 

~ administrative act in education than has been judicia1ly interpreted 
... ~ \..!"'.-

"from the word1ng of Section 931 

,The second point to beo bz:iefly mentioned is. that subsection 
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.. 
3, as indicated, ha~ been interpreted to apply to legislation subse-

quent to Confederation. • In Chapter 1 it was -suggested that no law 
, , 

at Confederation ,or for a long time afterward guaranteed the use of a, 

particular language in education in QuebEIC until BiH. 63. This 1aw~ 

in making French the predOminant language, .guèranteed the right to . . 

(24) 
education in English. ,At 1east one authority has expressed, thè 

possibi1ity that Bill 63 may have created a guaranteed right which 
,( , 

would f,ll 1,lllder subsections 3 'imd 4. In the remote event that this 

question shol,f1d come before the courts, it",is highly questionnable 

whether the language ri8h~ given in Bill '63 would be interpreted as 

r 

a dght 01' privile,ge ghen ta the Protestant minority. The weight of 

the jurisprudeflce would appear to separate the issue Dof language from 

that of confessionali ty. 

Cond usion 

) ... 
As was the case wi~h our review of~thê educational legi9~ 

lation existing st the time of Confederation, the jurisprudence 
. 

studied seems to contain lit~le from which to conclude that the 1an-

guage of education pro~isions of Bill 101 contravene a right ~xisting 

in law at that time. 

The courts have eODsistently interpreted S~ction 9,3 in a 

'~rrow ~ay a~' have aceo;~ed to.the provincial ~egislatures the' ~ 
. 

auth,or'1 ty t~ enaet such laws as the y , deem Ilecessary' to suit the edu-

-. ' 
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.. 
cationa1 needa of tbe time. 'The ooly pronse) Iule been that they do 

IlOt abrosate the righ.t to a confession&! syst:e~. lt would ·be d1ffi": ' 
(" 

\ 'cult to argue that Bill 1:01 does that. It may affect the Protestant 

system in that it 1s forced to adapt 'from ~eing a predOminantly anglo­

phone one to a predominantly francophone 01' bil1ngual one. This 

would not appear. however, ~o deprive tt of -its d.ght to exist or 'to 
. ~ 

affect it prejudicially in the sense of making tt imp~sstb1e for it 

to function. 
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Nat~ral Law 

1, . 

atapter 4 

BUMAN RIGHTS AND FREIWOMS 
il .. 

,. 

/ 

. " 

In times pest the courts have on occasioIT recognized ,prin­

ciples of natural law. Natural la~ appears to have its roots in 
<> 

certain theolog1c~1 conceptp 'abou~ the, nature of man. namely that he 

possesses God-g1ven right~. an1 respons~b'ili~ieà Nof whi'Ch he 'cannat: 

be deprived by positive l~w: 

• 
The right of a" parent ta raise his chi~d according ta his 

... 
own values and beliefs 1s one example. • , J Ta take an' extreme case, were 

, , - " 1\ 

IJ the ~tate to legislate that a11 children must follow a course t.l'hich 
, , 

\ i,nculcates Quebec independence as the on~y vlliid opt1o~, a principle 

of natura! law would be raised. For ,the parent ta take this stance . , 

woul~ be ~ne, thing; for the state to'take that right as its own would 

be another. 

lt would appear that in modern times this parental right ie 

not seen as unl1mited. lt is recognized that a parent has the right: 

to corréct his child, but if correction 1?ecomes abuse the state bas' 
" 

not ,only the right but the dut y to intervene. Yet even this can be 

based upon a principle of natural law: fbe dght oi the child himself 1 

. , / 
\ . . 
\ 
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to life and physical and emotional w~ll-being. , 

, " "',1 . " 

'' __ ---- Parental right as a judicial issue 18 familiar to us in 

65,_ 

t~r:e.t1~,n of b'lood ,transfuai?DS for children of Wit~ •• es of 

Jehovah. The Witnesses a~gued in the courts that forced transfusions 

contravened their right as parents to apply their beliefs to their 

c~ldren. These beliefs forbade blood transfusion. Their argument 
l , 

was not unsuccessful in early cas~s. Later litigation has ,empha-

s1zed the right to life of the child. 

In Quebec the most outstanding case which raised the issue 

of p~rental right 'wa!? tqat of Chabot v. School 'Commissioners of Lamo­
(1) 

randi~re.' The Chabot children ~re forbidden by their fathér, 

a Witness of Jehovah, to ~ake part in Ro~n Catholic religious 

exercises ~hich were part of the curriculum of the school they atten-

ded. As a result they were expelled: In the Court of Appeal the 

judges based their decision primarily on the ground that the school, 

involved was a common one and while in ~act it might be Roman Catho-

" , 
lic. in law it was not. It was open to any child of any denomination. 

Furthe~re, even if a specifie religious instruction were part of the 

ê\irr1culum no child could be forced to take it. To do so would ,be to 

contravene the natural law principle, namely the freedom of conscience 

of a parent to 'detèrmine the religious educ~tion of his child. The 

point is clearly made by Mr. Justice Pratte: 

" ••• it appeau use fuI, ta recall that the 
right to give one' s cbildren. the rell&ious . 

" _ .. 
, , 
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education of one 's choice, like freedom 
of conscience, is anterior to positive 
law."(2) 

. " 

Be. vent on to quote Lord o,a;gan of the Privy Council in 

an earlier judgement: 

" •• 'The authority of a father to guide 
and govern the education of his child 
is a very sacred thing, bestowed by the 
Almigh ty, and to be sus tained to the 
uttermos t by human law. '" 

The basls of natural ~aw in theological conviction is 

evident~ 'in this quotation. In our môre secular era principles of 

natural law have tended ta become enshrined in various national and 

66. 

international declarattons and ch~rters of human rights and freedoms! 

These statements in general stipulate against discrimination on a 
(3) 

number of grounds, including sex, religion and language. 

The Quebec Cl\arter of Human Rights and Freedoms 

(4) 
Qùebec has its own Charter of Human Rigbts and Freedoms. 

The basic principle of the Charter is set out in Sec~ion 10: 

IIEvery person bas a right to fuil and 
equal recognition and exerclse of 
human rights and freedoms, without 
distinction, exclusion or preference 
based on race, colour, sex, sexual 
orientation, civil status, ~eligion, 
political conviction, language, 
ethnic or natidnal or social condi­
tion. Discrimination exists where 
such a distinction, exclus~~or pre­
ference bas the effect of n~fying 
or lmpairlng such right." 

, . 
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Other relevant sections are 40, whieh provides that,every-

one has the rlght to free public education; 42, that parents cau choose 

private education provided that it complies with prescribed standards; . 
50, that the Charter does not suppress or limit the enjoyment of 

rights not enumerated in it; 52, that sections 9 through 38 prevail 

over any provision of any subsequent law unless that lay specifiea1ly 
\, 

states that it applies despite the Charter; and 54, that,the Charter 

binds the Crown. 

lt is iuportant ta note that the provisions of the Charter 

relating ta protected by Section 52 sinee they, are 

subsequent 38. n other words, a statute enaeted after 

the Chart could derogate from it in, for examp1e, taking away the 

right ta private education without specifieally stating that it sus-

pends t~~ Charter. 

The Charter and Bill 101 ' 

The question arises as to whether Bill 101 Is discrimina-

tory in terms of Section 10 of the Charter. 

Ii: is true tihat the Charter does not enumerate the right 

• to be educated in either French or English. Parents in Quebec, 

~wever, h~ve long enjoyed that right and lt might be argued that 

it ~8 pr~tected in terms of Section 50· of thè Charter. 

A 1egal ea,e based on the Chart~r would appear, then, ta 

1 , . 

" 
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have two basic thrusts: that Bill 101 is discriminatory in liSht of 

Section 10 of the Charter and the Tignt to education in English or 

French is a right of the kind protected by Section 50. To this mig~t 

be added an argument drawn from the Chabot case that the parent has 

an inalienable right to guide and govern the education of his child. 

This last ..argument would have to establish, hÇlwever, that 

the freedom of a-parent to choose, the language of instruction ia of 

equal weight to that of choosing a religion. As presentèd in this 

study it would appear thit the legal precedents are based on the 

issue of religion and to establish an inseparable relationship, between 

religion and language would seem to be a,difficult task. 

lt may be true that to some extent both religion and 

language are cultural phenomena. lt 1s open ta argument, however, 
1 

that religion 1s seên to transcend culture. Whether in fact-this is 

so is not at issue. The point submitted here i8 that God is thought 

to transcend culture and ainee religion i8 whe.t binds man to his God 

tt lifts him beyond his culture and even beyond the law w,pich is part 

of that culture. For this reaso~ positive law has tended to respect 

freedom of rel1gioùs conscience. As religion may be seen to extend 

beYOM law, it may also b~ seen to transcend language. In view of 

the fact that, fo~ example, there are Roman Catholics of almost 

every tongue imaginable. it is d1fficult to argue that being a Rc}pIàn 
. "' 

Catholic in Q~bec i8 tied in a sine qua non relationship with 

1 . 
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bein, French. 

In comparison language does not appear to transcend cultut~. 
\ ' 

\ 
Rather,'it is a part of it. They are re1ated in the sense ,that 1an-

guage is both an expression of and a contributor to the 1ife of a 

culture. Bei~g tied to culture in this sense and not transcending it 

as religion may be seen to do, it is not above the reach of the,laws 

of tha t cul ture • 

It ls unllke1y, therefore, that the principle of parental 

rlght to raise one's child in the religion of one's choice may be 

extended to language. Indeed, were it to be so done, it wou1d mean 

that a parent could choose any language, not just French or Eng1ish, 

as he can choose any religion. 

If an argument based on natura1 1aw that Bill 101 contra­

venes parental rights appears untenable, can it be maintained that 

this 1aw discriminates on the grounds of language within the meaning 

of Section 10 of the Quebec Charter of Homan Rights ànd Freedoms? 1 

Further, can it be 'argued that English and French language rights are 

historieally protected within the sense of Section 50 of the Charter? 

The Belgian Languages case 

The question of discrimination and acquired rights was 

rai~ed by the Protestant School Board of Greater MOntreal in a case 
(5) 

a1ready referred to. This case related to the language 1egislation 

'. 
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of Bill 22 to which the Charter did not apply, being chronologically 
-

subsequent to it. In rejecting the Board's arguments, the Chief 

3ustice of the Superior Court of Quebec cited with approval a judge-

ment of the European Court of Human Rights in 1968. This case i8 
(6) 

commonly referred to as the Belgian ~nguages case. The judgement 

in this case inv01ved Interpretation of the European Convention on 

Raman Rights and of Article 2 of its First Protocol. The provisions 

in question are similar to those of Quebec's Charter of Human Rights 

and Freedoms. 

There are marked similarities between the issues of lan-

suage of education in Belgium and those in Quebec. The judgement 

referred to thèrefore deserves careful consideration. 

Belgian law provides for the div~n ,of ,education along 

linguistic lines. Basically there are three types of division de-

pending upon the linguistic composition of a district. Districts in 

Flanders are classified as unilingual Flemish and education must be 

in that language. Simdla~ly, the language of education in Wallonian 

districts must be in French. In the Greater Brussels area there are 

both French and Dutch language schools. A child in that area ia not 

free, however, to attend whichever school the parent c~ooses. \ The 

head of the family must attest to the maternal language of the child 

and the attestation must be approved by the language inspectorate. 

In six districts situated on the fringe of Greater 

--
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Bfussels, the official language le Dutch but, at the request of six-

teen French-speaking heads of family residing in th\district, a 

French school muet be established. This right appli~up to and 

ineluding primary education to which level education in Belgium ls 

c:ompulsory ~7) 

Representations were made to the European Commission on 

Buman Rights by the parents of some eight hundred French-speaking , 

ehildren who lived elther ln unilingual Flemish districts or in one 

of the six districts where French scbools can only be established 

upon petition. The Commission investlgated the issue and brought 

certain points to the Court for judicial interpretation. 

The firet and foremost argument of-the petitioners was 

that under prior Belgian law they had had the right to education in 

French. The legislation creating unilingual Flemish districts de­

prived them. they argued·, of this right and, in terme of A.rticle 14 

of the Convention. discrlminated against them on the basls of 1an-

~ge. They argued further that under Article 2 of the Protocol, 

rei~forced by Articles 8 and 12 of the Convention, parents have the 

right "to-..determine the language of education of their chlldren. 

The articles invoked read as follows: 

Protocol: 

Article 2: No persan shall be denied 
the right ta education. In the exer­
cise of any functions which it assu­
mes in relation to education and to 



J~"'r Rf,nu. 1 tuaM U 

( 

' .. 
, . 

, 
! ~~ 

1 

teaching. the Seate shall respee~ 
the right of parents ta ensure suèh 
education ànd teaching in conformity 
widl their own religious and philo-' 
80phical convictio~s. 

Convention 

Article 8: Everyone has the rigbt ta 
respect for ,his private and family 
life, his' home and his corresppn­
dence. 

There ahal! be no inter­
ference by a public authority with 
the" exercise of this right except 
such as is in accordance with the law 
and ia necessary in a democratic so­
ciety with interests of national secu­
rity, public safety or the economic 
well-being of the country, for the 
p~evention of disorder or crime, ,for 
the protection of health or maraIs, 
or for the protection of the rights 
and freedoms of others. 

Article 12: Men and women of marriage­
able age have the right to marry and 
to found a family t according to the 
na tional laws governing the exercise 
of this rigbt. 

Ar'ticle 14: The enjoyment of the rights 
and freedoms set forth in this 'COnven­
tion aball be secured without-discri­
mination on any ground such as sex, 
race, colour, language, religion, poli­
tieal or other opinion, national or 
social origin, association vith a na­
tional mi~ority, property, birth, or 
other status. 

72. 

The argument of the Walloon petitione~s-was that Article 2 

of the Protocol, applied in the eontext of Belgian history, protected 

the right to an education in French at the choice of the parents. 

\ 
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They argued further that the language legislation in question cons ti-

tuted an interference in family life in contravention of Articles 8 

ancl 12 of the Convention. They argued that if they wanted education 

in. French for their ch~ldren they had, as opposed to pr~ious prac­

tice, ta now send theit children to' expensive hon-subsidized private 
;J 

schools or to transport them at great inconve~ience to the Greater 

Brussels area. FinaIly, they submitted thJt the legislation was dis-

crim1~tory in terms of Article 14 of the Convention. 
(8) 

The Court dismissed these arguments. lt held that 

Article 2 of the Protocol did not protect language rights. Religious 

a~d philosophieal convictions could not be stretched to inciude lan­
r 

guage. Secondly, while hardships might indeed resuli from the cost 
lJ • 

of non-subsidized private education or from having to transport chil-

dren to the Greater Brussels area, these did not constitute an inter-
. . 

ference in family life by the state. Parents who wanted French edu-

cation for their children ha4 those options and the selection of 

them was the parents' own choice. 

It was, however, on the question of discrimination that 

the judgement was most pertinent.- The Court established criteria 

for determining what constituted discrimination: 

" ••• the princ,iple of equality of treatment 
is violated if the distinction has no' 
objective and reasonable justification. 
The existence of such a justification 
must be assessed in relation to the aim 
and effects of the mèasure under conside­
ration, regard being had to the principles 

, .... , q .... --""""'.i"':: "-,,,"l'} ~.}~~,~ ~~~~~f2I&'l!€!S~m;!n!!~, -:.::"""',~.-----;-~-~~~'--'-'. ,--
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1 
wbich norma1ly prevail in democratic so-
ciedes. A di.fference of treatment in 
the exercise 0 f a righ t laid down in the 
Convention must not only pursue a legiti­
mate aim: Arti.cle 14 is likewise vio~ated 
when it is clearly established tha~ there 
1a no reasonable relationship of propor­
tionality between the means employed and 
the aim sough t to be reali~ed." (9) 

In applying these criteria the Court concluded that the 

language of education legislat10n of the Belgian Parliament had an 

74. 

objective and reasonable just1f1cati~n. This was the protection and 

enhancement of the Dutch language in ~mish regions. The creation ..... ~. ~ 

" 

of unilingual dis tric ts to achieve this aim was reasonably propor-

tionate to it. Neither the pursuit of the aim nor the means taken 

to achieve it were deemed to be discriminatory. 

"Article 14 does not prohibit distinctions 
in treatment which are founded on an 
objective àssessment of essentially dif­
terent fac tuaI circums tances and which. 
being based on the public interest, 
atrike a fair balance -bE:tween the protec­
tion of the community and respect for the 
rights and freedoms safeguarded by the 
Gonven t:l on. " (10) "" 

l'he legislation complained of was not considerect to bE. 

arbitrary. lt was based on an objective element: the language of 

the community and on public interest, namely that' schoola dependent 

_.llPon the State and existing in a unilingual district, should teach 

in the language of that community. Indeed, it was thought to be a 

matter of public interest that a1l children living in a district 
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cleclare4 ',to b~ unilingual should learn tha t language. 

Other issues were raised by the petitioners as constitu-

ting discrimination. These included the withdrawal of government sub-, 

sidies from schools which contravened the legislation and denial of 

lts homologation of certifieates issued by them. 
\ 

In each instance but one the ,Court held that the aim of 

the regulation or law was based on objective crit~ria and public 

iuterest. The means used were judged to be in reasonable proportion 

to the aime 

The one exception ·related to the six districts situated 

on the outskirts of Greater Brussels. In these districts the school~ 

were officially Dutch, but Fren~h schools could he estahlished on 

the petition of the requi~ite number of household heads. The law 

stipulated that children from outside su ch a district, even from one 

of the other five, could not attend these French schools. Dutch 

children, on the other band, from outside on~of these districts 

could attend the official Dutch schools within it. 

Dy a mere majority 'of, ~ne the Court found that in this 

instance thère was not a relationship of proportionality between the 

means employed and 'the aima sought. There was deemed to J~e a~ ex-

clusion on the sole ground of language. The minority of judges 

argued that the lack of a reasonable relationship of proportionality 

was DOt clearly established. Dutch schools, these judges said, 
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vere the official- common schools in the six districts and as such 

open to anyoue. ' The French schools were exceptiona! and it was le-

litimat~ on the principle of territoria1ity ta testrict attendance. 

ApPlicat~ of tqf Belglan' Languages case to Quebec 

'l'here is enough similari ty b~tween the language si tua tion 

Y.{ in Belgium and Quebec to consider BUl 101 in' terma of the judgement. 

Qf the European Cour t of Ht1;1II8Il Righ ts. 
" 

In Belgium the 18n~ge o~ education legislation aimed at 

V 
pro~ctin~ and enhancing the Flemish language which, even in Flande~s, 

,. 

, . 

wes ,in .danger of dying, out to Fren~h. As a result the entire -Fle­

mish culture in Belgium was seen to be imperilled. 

Th~ Chartèr of the French Language in Quebec arose ~rom a 

similar problem: the fear that French language and culture would be' 

swamped by the s~rrounding séa of English~ 

The European Court h~ld tlult the aim of Belg1an leg~ala­

tio,n ,to protect Flemish was legitimate and objective. It was objec-

tive in tne sense that it sought not merely to discriminate, but· 

wal based pn the public interest of the country. Furthermor~, the 

" aeana adopted to achieve the aiÙl were in ressonable proportion to it. 

~Ll' Wauld not be' imp~obable that the courts of the PrQ-

~nce of8~ebèc'would be'of' a similar mind .tth respect to Bill 101. , ' . 
" 

. . 
Earlier in thi. Chapter ft was noted that one of the arguments which 
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m1ght be raised against Bill 101 is that i·t ~deprives parents of an ' . 

acquired right to choose French 'or English ed~~ation and therefore con- . 

travenes Section 50 of the Quebec Charter of Human Rights and FreedolllS. 

The situation in Belgium was quite similar. Prior to the legislation 
, 

in d~spute children had been sent to French or Flemish schools as the 

parent chose. The Belgian parliament, however, in due democratic 

process determined that it was in the public interest to a~ter the 
" 

system of education in order to p~otect à'Flemish culture and langua-

ge perceived to be in peril. The Court held this to be legitimate 
, 

and was not deterred in its judgement by the pet1tioners' argument , 

of acquired rights. 

Would the courts here be of a similar. mind? No dogmatic 

anner is, of course, possible, That they 'might not· could be argued 

from opinions' expressed in the Quebec Court of Appeal in the St. Léo-
(11) 

na~d case. Contrary to the finding of the judgement in the Supe-

r10r Court, the judges on appeal felt that the resolut1ons of the -

St. Lionard SC~OI C~mmission which took a step towar~ the abolition 

of Eng11sh-language education violated an acquired right wh1ch nQ~ 

i 
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'----- : 
the -~ ~ o~y Anglophones but new citizens of Quebec had long enjoyed: 

, ~ 
education. In 

, ' 

right to c~ooJe English or French 8S the language of 
i 

view of the many Francophones who in -earl,ier days we~e schooled in· 

English schoo18: it could, be stid that the rtàbt pe1.fained to a11 
l, ' 

citizens of the Iprovince. 1 
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The application of the case i~, however, difflcult to 

888e8s. In the first place, the judges' opinions, however weighty, 
(12) 

78. 

did not play a part in their final disposition of the case. More 

important, however, is the fact that a by-law of a school commdssion 

and not an act of the provincial legislature was in question. The 

pavers of the latter are much broader than those of the former Which 
\ 

has only a delegated authority. To say that a by-law of a municipal 

corporation cannat touch a right which fs said to be àcquired is not 
, 

to say that it cannot be touched 'by.the broader competence of the 

1eg1slature. 

It would appear, then, doubtful that a strong case against 

the language of education provisions of Bill 101 could be made on 

the ground that it contravenes natura! law or the provisions of 

Quebec's own Charter of Human Rights and Freeaoms~ 

In the first instance, the natural right of parents. to 

overaee the education of ,their children is not absolute. If may be 

superseded by princip!es seen to have precedence within a given ,80-

cial contexte Furthermore, while that rignt may continue to be re-

cognized within the area of religious belief, language is ·not Qf ne-

ces8ity irrevocably bound to religion. 

Secondly. if the Belgian Languages case i8 to be taken 

"~ ::.a praeed"'\t! a leaislative d1.t:DCt1on b_d on languaae 18 not,' 

~cr~m1natory'aga~t human ~~ghts if it ia a1med toward. an objec-
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Chapter 5 

',. 

CONCLUSION 

, . 
-

The aim of this study has been to examine the constitutio-

na! validity of Bill 101 as far as its language ~f education provi-
" 

sions are concerned. 

The absence of legislation until 1969 relating to language 

of education was noted in the introduction to Chapter 1.' While"gene-

rally English-speaking children went to English schools and French- . , 
(speaking to French, it would appear to have been a matter of parental 

choiee and of social custom. In the mid-1960s' the so-called Quiet 

Revolution brought with it a deep concern not only for a modern edu-

cational system but one which would p~eserve a~d promo te the French 

language as the commercial, indus trial and cultural language of mo-

dem Quebec. 

Bill 63 (1969), in effect, enacted in princ1ple that pri-

mary and see~ndary education ~ be in French, but then permitted 

it to be given in English where parents, without di~t1nction, so opted. 

Bill 22 (1974) provided that to ~1ve education in one or other. 0 

language a child bad'to have sufficient knowledge ot.it, although 
1 

:(.t ~ not 'clear if this applied to anglophone chlldren who wanted to 

> " 
attood French schoole. proficienc~n English fOI ehildren who.e 

1 
c '1 

" 

'~ 
" ,'-,. 

~ ..... , 

,', 

1 • 

1 

!. 

" 

; .. -:: .. 

1 
!, 
1 

1. 
1 

l' 
1 



Jo( ''"" ..-,,;' 
~.~ ~ •• ,.ea""".C~E •• II"I_IMU ________________________________ ~~--~~--~ ______________ """" ___ ~_.k __ 

(J 

(~ 

, . 
.' 

81. 

parents wanted them to be educated in that language was determined by 

tésts. Chi1dren who did not have proficiency in either of these two 

languages were to be ,educated in French. Essentia11y', t~e decision 

of thé language of instruction was taken out of the hands of parents 

• and given ta governme~ offiçials. 

Bill 101 (1977).made education in French coœpulsory for 

al1 except for certai~persons who, by reason principally of family 

bistories1 background, are entitled to English language education. 
7 

I~ vas also seen that certain ·exceptional'.,provisions vere made for .. 

native people and for temporary residents. 

Custom, long before Confederation, appears to have acknow-

1 ledged the equal ex~çence of French and English schools and the 

right of parents to choose either. The question therefore arose as 
1 

to vhether Bill 22 and then Bill 101, in de,riving them of this right, 

were unconstitutional. Was there'a right, existing at Confederation, 

to such a choice which could be said to he guaranteed, at least to 

pers ons of religious minorities if not to aIl, under Section 93 of 

the B.~.A. Act? 

An his torical analysis in Chap.ter 2 of pre-Confederation 

lesislation relating to education in Lover Canada reveale~very 

little which specifically concerned language. Teachers' certificates· 

had to state whether they could teach in English or French or bath. 
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The Coune!l for Public Instruction had, in authorizing textbooks, to 
> 

live due regard to where education was given in French and where 

in English. 

While the legislation existing at Confederation may bé 

said to be UDclear as to the exact delineation of power between the 

central Counc!l or Public Instruction and the l~cal boards and com-

missions, it would appear that the choice of the language of instruc'" 

,tion in sch~ols under their jurisdiction belonged to the latter. 

According to the language chosen, they would hire, supervise and pay 

teachers"who could teach in tha,t language and select authorized books 

approved for that language. 

~The question ~as ~xamined as to whether the local a~ro­
rity'a right to choose the language of ins~ruction was, as far as 

. 
denominational and dissentient boards were concerned, a right pro-

tected under Section 93 of the B.N.A. Act. The argument of those 

who claimed that it was, admitted that the same protection was not , 

afforded to c01IIIIIOn schools s,ince they f not being denomina tional , 

were net covered by tha t Section. 

If indeed it i~ true that at the time of Confederation 

the local boards and commissions had the authority to determine 

the language of education in their 8choo18, it would appear that 

thia was the resalt of t~e existing division of powera between the 

local" and èentral authorities. In other woids, it i8 high1y que8-
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tionab1e whether it cou1d be considered a right inherent1y attaching , ~ 

'ta a denominationa1 or dissentient board. If it were a right at a11, 

it wou1d appear to have been simp1y a local one rather than a de~o-

minational one. lt could therefore be modified by the legislature 

in a restructuring of authority as much in the case of denominational 
~ 

schools as common ones. 

The review of the jurisprudence on Section 93 of the 

B.N.A. Act in Chapter 3 tended to give little support to the argument 

tbat language rights are ancillary to the denominational ones it pro-

tects. On the contrary, the courts have consistent1y held that 

language rights are not protected under it. lt is true that the pre-

cedents arose from litigation outside the Province of Quebee. It 

may even be true, though not readi1y apparent, that at the time of 

Confederation the local authorities in education in Quebec had more 

power vis-à-vis the central provincial one' than was the case, let 

us say, in Ontario. lt is to be noted, howeve~, that in the PSBGM 

case cited in the chapter, the Chief Justice of the Superior Court 

of Quebec gave no credence to that argument. 

The jurisprudence, then, would tend to confirm the view 
Q;) 

tbat whLt is protected under Section 93(1).is the right of a deno-

minatioual minority ta esta~l~sh, à separate school system, but that 
\. 

right does not include any guarantee of language. 

It may, however, be argued that subsections 3 and 4 
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provide an avenue of-appeal for federal interve~tion if. for example, 

it vere to be argued that the ri,ght to English-language education were 

a priv1lege enjoyed bath before and after Confederation by the Protes­

tant minority, and even legislated for aIl citizens in Bill 63. lt 

is true that the political ramifications of such an appeai might be 

such as ta make it unthinkable. In a study of constitutional rights~ 

however, it must be bome in mnd. 

In the broader context of Natural Law and of Human Right8 

and Freedoms, Chapter 4 presented the argument that while there is 

judicial precedent based upon natural law which supports parental 

right to oversee the education of one's child, it is not absolute. 

It may be superseded by overriding social considerations. Further-

more, the jurisprudence has dealt with this parental right in terme 

of religious f~eèdom. Linguistic f~eedom may not be analogous. 

As far as Quebec's Charter of Human Rights and Freedoms 

ia concerned, ~thin the Iast 'two decades the duly elected legisla-

" t'ota of the Province of Quebec, responding ta a need widely recog­

nized in the society, namely that of protecting and promoting French 

language and cul ture, have enacted a series of laws designed to 

achieve that end. B11l 101 is the current culmination of these laws. 

In terme of the criteria laid down by the 'Europ€an Court of Human 

ghts to determine whether or not legislation may be discriminatory, 

'J 

appear to pass the test of having an objective a~d 

"~Il, 
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reaaonable justification and of b~ing in the. public interest. In 

other words, it may be interpreted as enact~ng a legitimate aim as 

opposed to creating distinctions and exclusions based on thé sole 

ground of language. 

A further question based on the European judgement is 

~ther the means which Bill 101 ~mploys are in reasonable propor-

85. 

tian to its aime Under the Charter of the French language, kinder-

garten, primary and secondary education in Quebec must be in French 

ezcept for certain clearly defined persons who are entitled to it 

in English. This exception means that the persons so defined have 

a choice of English or French whereas the remainder of the popula-

tian does not have the same choice. Does this, in terms of Section 

10 of the Charter of Human Rights and Freedoms, amount. to a distinc-

tian, exclusion or preference having the effect of nullifying or 

impairing a human right? \ 

, Certa inly , there would ap~r to be an element of dis-
\ 

tinction, exclusion or preference'when one element of the popula-
• 

tian may choose the language of education for their children while 

others may not. lt is open to question, however, that the right ta 

choose the language of education ia the kind of human right or 

freedom which the legislature had in m1nd when enact1ng Section 10. 

One might suppose that what was in mind were the more univer8811y 

recognized rishts in democratic societies, such as freedom of speech 

1 
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" 
iD vbatever language a citizen mght choose ta express ft. It might 

be more appropriate to refer ta the choiee of language of education 

which the defined persans have under Bill 101 not as a right but as 

an 'exception arising out of leg1s1ative recognition of their histo-

rical place in the Province. / -- ---

--lt would appear, then, that the language of education 
l 

provisions of Bill 101 are in reasonable proportion to the aim of 

protecting and promoting French language and culture. Education, 

cannot help but be a prime are a of concern in this aime If it is 

seeu to be, of public interest by the majority of eitizens <through .. 

their elected representatives that French is to be the language of 

Quebec, it follows that education should be in French. An e~eeption 

is made for certain persons, native people as weIl as those of 

English descent, b,ut .that w,ould not seem to constitute an untouch-

able right. lt is difficult to see in this instance how ~egislation 

democratically determined to be in the public lnterest should be 

found to be discriminatory. Quebec Is French and those who choose 

to live here must speak that language. This was the principle enun­

ciated by the European Court for French-speaklng Walloons living in 

Flem1.h districts. By general rule established by the Quebec legls-!, 

lature in Bill 101, lt ie in the public interest that the people of 

thia Province are ta be educated in French. Even those who by 

exception may be educated in English mus~ know and 'speak French • 
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Section 84 of Bill 101 p~v1de8: 

?''No secondary school leaving c~rt1-
ficate may be issued to a student 
who does not have the speaking and 
writing knowledge of French required 
by the curricula of the Ministry of 
Education." 
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If 1egislation were enacted which placed some res.trict~on, . 

let us say, on persons who have attended English schools by which 

their basic right' to emplo~nt by that very fact alone was impaired, 

it would not be difficult ta detect a discrimination based on 1an-

guage alone. To enact that everyone, whether educàted under the 

general, rule of Frerrch education or the exceptional provision of 

English education, should gradua te with a defined standard of French 

does not appear to constitute a discrimination based on language. 
. • J l 

One further observation ought ta be made with respect 

to the Quebec Charter of Ruman Righta and Freedoms. Unlike the 

British North America Act the Char~er is simply an act of t~e provin­

cial legislature. ' Even were Bill 101 ta be found discrimina tory in 

terms of that Charter, it would be w!.thin the competence of the 

legislature to amend or abrogate the Charter accordingly or to take 

steps ta exempt Bill 101 from its provisi?ns. 

Similarly, it is worth noting that where they have re-

1 cognized it necessary as a matter of public or der to abridge even 
[ 

the more universally recognized rights, the courts have not hesitated 

1 to do so. This has happened with such universal righta as freedom 
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of religion and 'of speech. I~ the former instance, blood trans-

fusions have been ordered for children of the Witnesses of Jehovah. 

In an example of the latter, the Supreme Court of Canada ruled in 

1978 that a city by-law.forbidd,ing a' public .de1llOnstration vas not· • 
(1) 

restriction of freedom of speech. 

In this particular instance, Mt. Justice Beetz, consi­

dering vhat are gellerally, thought to be fundamental freedoms 'as, for 

exampl~, set forth in the !meriean Constitution, stated: 

'''None of the freedoms referred to 
ia so enshrined in the Constitu­
tion as to be above the reach of 
competent legialation."(2) 

As the Canadian Constitution is brought from London to 

Canada containing a Charter of Human Rights for Canadiana, including 

the right to choose Englia~ or French 8S the language of education, 

, the above statement leads one to wonder if, even then, a definitive 

decision in terme of ~he law to the question of language of educa-
" , 

tion in Quebec and th. mst 1 of 'Canada ~ill have been made. 

-
,\ ,\ J .. ',t" 

." . 
, \ 

, , 
• ~'" ,...\ Ç,. ~ , .. .'" 
1) , 

"','~ r 

,­.. 
1."\, ' 1.: 

1 

( " 

l· 
~ 
(J 
.: 
~,' 
1-
1\ 

1 
l' 
-~ 

1. 
=4' , . 

1. 

\ . 
1 
f--

L~~, 
, 1 t 

1 .• 



tr 

} , 

, ' 
""',, . 

• 

<. 

, , 

~'~~~t" 
r . 

too'1'NOTES 

Introductlon 

1. 'l'he. contlnued re,ferehce in Eng1ish to Law 101 as a "Bl11" ,i8 
seen by some as a refusaI on the part of the anglophone commu­
nity to accept that it is no longer projected but actual legis-r 
latton. The reference is indeed ·incorrect but i.t i8 retained 
in this study because of common usage. 

Chapter 1 

2. 

,'e, 3. _\ 

4. 

, 

Gé~!n-Lajoie, Paul. Pourquoi le Bill 60; Les Editions du Jou~, 

~
real.,1963' p. 19. 

Ibi .', p. 51. ''L'objectif fondamental du gouvernement provin­
cia e~ matière ~'éducation est 14 démocratisation de l'ensei­
anement en même temps que la coordination la plus parfaite 
possible au plan académique -et administratif ," 

Dion. Lion. Le Bill 60 et la Société Québécoise, Editions HMH, 
Montreàl, 1967, p. 39. 

See especla1ly Sections 2, 15, 16, 17, 18 and 20 of the propo: 
sed Chapter 58B, the Superior Conneil of Education Act, which 
would have been added to the Revised Statutes of Quebec, 1941 
by Bl1l 60. These ref~rences are to the original Bill of 
June 16, 1963. 

Dion, Léon, op. cit., p. 57. 

6.' See Revised Statutes of Quebec, Chapters.233 and 234. 

" 7. This submission was made in, a brief submitted 0 by four franco-
phone st~dent groups. lt argued that the Protestant confes­
sional.system permitted the assimilation of neo-Canadians into 
the anglophone minority. Dion, Léon, op. ,cit., pp. 77-78. 

S". Benripin, J. and Martin, Y. La population du Québec et de ses 
régions, 1961-1981. Presses de l'Universitê Laval, Quebec~ 
f§64. 
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Peruss~ et al v. Les Commissaires d'Ecoles pour la Municipalitê 
de St. ~éonard-de-Port-Maurice, 1910 C.S. P4 181. Judgement 
of September 28, 1968. 

Garant, Patrice. Droit et Législation Scolaires, McGraw~Hill, 
Montreal, 1971, p. 34. 

The Commission of Inquiry on the Position of the French Lan­
guage and. on Language Rights in Quebec, common~y known as ~he 
Gendron-Commission, Editeur officiel du Québec, 1972., 

1969 Statutes of Quebec, Chapter 9. 

1974 Statutes of Quebec, Chapt~r 6. 

14. 1977 Statutes of Quebec, Chapter 5. 

Chapter 2 A 

1. Modern teachers wou1d appreciate the.recygnition of their 
trials and tribulations afforded ta their predecessors by the 
.leglslators. 1856, 19 Vict. c. 14, sec. 7 sets up a fûnd 
"for the support of superannuated or wor'n out Common Schobl 
Teachers in Lower Canada •.. " 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

Boulianne, R.G. The Royal Institution for the Advancemerit of 
Learnlng: the correspondence 1820-29, Ph.D. Thesis, McGil1 
UDiversity~ Montreal, 1970. ~ 

Sissons, C.B. Chur ch and State in Canadian Education, Ryerson, 
Toronto, 1959, p. 133. 

.1 

Magnuson, R. A Brlef History of Quebec Education, Harvest 
Bouse, Montreal, 1980, p. 22 •. 

Ibid., p. 23. 

'Viau, R. Lord Durham, Editions HMH, Montreal, 1962, p. 73. 

Ibid~, p. 74. 
... 

Ibid., pp. 75-80.' , ". 

1840 4 Vict. Chapter 4, '1'l8cted on December 9. 
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1841 "Statutes of aanada, ~ & 5 Vict., Chapter 18. 

'1843 Statute cited by Sissons, C.B., op. cit., p. 17. 

8 Vict. t Chapter 40 • 

• 13. 8 Vi-ct., Coopter 41. 

14 .. 9 Vict. t Chapter 27. 

15. Section 21, para. 5. 

16. Section 35, para. 3. 

17. Section 50, para. 5. 

18. 185114 & 15 Vict., Chapter 97. 

19. 1856 19 Vict., Chapter 14. 

20. 

21. ~
tion 18, "para. 3. , 

'/' . 
S ction 18, para. 4. ,The selection of books for moral and 
eligious instruction re~ined with priests anll ministérs as 

provided in the 1846 Act. . '. 
• f, 

91. 

22. By 1859 22-Vict., ëhapter 52, Section 9, tge èounci1 of Public 
Instruction was given copyright of any pu~lications published 
under its direction for use in the schools. 

23. . Labarrière-Pa~lé, André. 
1962 • 

P-J-d. Chauvèau, Fidès, Montreal;': 

. 24. Mair, Nathan. Quest for Qual~ty in the Protestant Schools of 
quebec, Comité Prôtestant, Conseil Supérieur de l'Education, 
Quebec, 1980, p. 20 and footnQte 35, p. 141. 

25. The Consolidated Statutes for Lower Canada, 1861, Chapter 15, , 
Seetion 21 and esp,ecia11y para. 3 and 4. --., 

26. Section 24, para. 3. 

27. Section 34, ff. 

28. Section 55, ff. 
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29, Section 57, para.' 1. 

30. 

31. 

32. 

33. 

34. 

35. 

Section 57, para. 5 and Section 58. Section 73, however, 
appears to contain somewha t broader powers of assesstÎlent', and 
Sections 74 and 75 provide for extended powers of assessment 
and collection for Trustees as well as Commissioners. 

Section '65, para. 1. 

Section 65, para. 2 

The'1846 Act had referred to the Board of Examiners here,~ut 
jurisdiction over them had been subsequently given to the 
Counci1 of Public Instruction. 

Section 72. 

Section 114. 41though this section,refers to Inspectors of 
Common Schoo1s, it is clear by further~eferences that their 

~ jurisdiction app1ied to dissentient schools. In other words, 
"common" in .this sense imp1.iès what today we would refer to as 
"public". and inc1udes rather than exc1udes the dissentient and 
denominationa1 schools. 

, 
36. Section 121. 

37. 'Section 110, para. 9. 

.38. 1866 19 & 30 Vict. Chapter 31 amended Chapter 15 of the Con­
so1idated Statutes by providing for a process of arbitration 
in cases wh~re a lot was to be expropriated for erection of a 
school and the Corporation cou1d not come to terms with the 
owner. 

39. 

40. 

Sissons, C.B. op. cit., ~p~ 138-142. 

Nathan Mair reports that in 1846 there were 48 Catho1ic a~d 
134 Protestant dissentient schools in Lower Canada out of a 
total of 3, 604 schoo1s altogether. Mair, ?p. cit., p. 141, 
note 33. 

41. Conso~idated Statutes for Lower Canada, 1861, Chapter 15, 
Secti.on 24, para. 3. 

42. Sections 103-110. .~ 
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43. Sections 114-115. i~' 
,T 

44. 

45. 

46. 

Section 65. 

Sections 120-122. 

See note 27. The coptext !earlY· indica t;es 
the Act the phras~ "Cotnmon Schoo1" includes 
denominational schools. 

that through9ut 
disseritient and 

47. - The rights of other religious gr6ups deserve discussion. At 
the time of Confederation, Catholics and Protestants were the 
only numerically significant groups. 

48. T. Palmer Howard, 
on Constitution'al 
to the 
McGill Univer 

Q.C., et a : Report of the Legal Co~ttee 
Ri hts in the~Field of Education in uebec 
School Board f Greater ~treal. Unpublished, 
Law Library, 1969, ) vols. 

Chapter 3 

1. 

3. 

. [:t), . 
Litigation contesting the va1idity of these provisions was in­
trodueed in Quebee Superior Court on Qecember 7, 1978. (See 
The Gazette. December 8,' 1978, 'page 1). According ta infor­
mation obta~ned from the plaintiff's legal counsel, it has yet 
to come up for hearing. He refused to comment on the reason 

. for the delay. 

In subsequent acts which brought other provinces into the 
Union, the phrasing is somewhat differe~t. In Manitoba, for 
example, the rfght or privilege might have existed not only in 
law but in practice. This point is dealt with in the dis- 1 

cussion of the Barrett"case. 

1892 A.C. 445, Privy Council. 

4. 1917 A.C. 62, Privy Counei1. 
, 

5. The Trustees were removed from office and réplaced, as provi­
ded for in 1egislation. This led to other litigation which 
does not direct'ly c.oncern us here. 

. -6. Mackel1 case,' op. cit., p. 67 • 
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18. 
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21-

22. 
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1928 3 D.L.R. 153. '. 

Ibid., p. 772. 
, -.. 

1928 1 D.L.R. 1041. 

1903 3 Edw. VII Chapter 16. ~ 

1910 C.S.'181;"1970 C.A. 324. 

94. 

See the dis~ssion of the St. Léonard case, Chapter 1, pp. 13-
14. 

Whi1e the Court of Appea1 fe1t that thè petition ~or the inter­
locutory injunction should ha e beén granted, it did not order 
it sinee in the intervening ear and a half between the Com­
mission's action and the Ap eal Court's hearing, a modus 
vivendi had been reached i St. Léonard which the Court did 
not choose to disturb. 

1980 C.S. 443. 

Op. cit., note 3. 

Op. cit., note 4. 

Macke11 case, op. cit.,. p. 69. 
, J> 

~ 
.".' , 

See Chapter 2, pp. 43 ff and note 48. 

Bureau Mêtropolîtain des Eco1~s Protestantes de Montréal v. 
Ministre de l'Education du Québec et autres, 1976 C.S. 430 
at p. 448. 

,Ibid., p. 450. 

1895 A. C. 202. 

The, addition of these words in the Manitoba Act, which were 
not in the B.N.A. Act, has already been noted. See note 2, 
supra. 

Houle, Guy. Le Cadre de l'Administration Scolaire Locale au 
Québec, Annexe au Rapport de la Commission Royale d' Enqu~te 
sur l'Enseignement, Quebec, 1966, p. 105. 
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24. Garant, Patrice, op. cit., p. 38 • 
• 

Chapter 4 

1. 1958 12 D.L.R. Vol. 2, p. 796. 

2. Ibid., p. 802 •. 

.. 3. See, for example, the United Nations Declaration of Human 
Rights! ~ 

Article 2: "Everyone ls entitled to aIl the rights and .. 
freedoms set forth in this Declaration, without distinction 
of any kind, such as race, colour, sex, language, religion, 
Pblitical·or other opinion, national or social origin, pro-' 
perty, birth or other status: Furthermore, no distinction 
shal1 ~e made on the,basis of the political, jurisdictional 
or international status of the country. or territory ta . 
wbich a person belongs, whether it be indepE'ndent, trust, ' 
non-se1f-governing or under other limitation of sovereignty.ll- ' 

, . 
Article 26: (1) Everyone has the right to education. Educa~ 
tion shal1 be free, at ~east in the elementary and fundamèntal 
stages. E1ementary education shall be compulsory ••• 

. '(2) Education shall be diré'cted to the full de-
velopment of the human personality and to the strengthening 
of respect for human rights and fundamental freedoms. lt 
sball promote understanding, tOlerpn~ and friendship among 
all nE\ions, racial or religious(~ups, a~d shal1 further­
the activities of the United Nations for the maintenance of 
peace. 

~ , 

(3) Parents have a prior right.to choose the kind 
of education that shall be given to their children." 

Quoted 
from'The Impact of the Universal Declaration of Human Rights, 
Rev. Ed., United Nations, Department of Social Affairs, 
New York, 1953. 

4. 1975 Laws of Quebec, Chapter 6. 

5. Op. cit., Chapter 3, p. 56, note 19. 
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6. Case l'Relating ta Certain ,Aspects of the Laws GIn ~he Use of 
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96. 

, Ltnguages in Education' in Be!gium, fi Judgement of July 23rd, 
• 1968, Publications of the European Court of Human Rights, 

t 
StrasBourg, 1968 •. 

tl 
Age fourteen. Simi1ar provisions app1y to certain districts 
where German is predominant, bût this language was not at issue 
in the case. 

The case is one of the most important ever brought before the 
Court. The memoria1s and other pleadings both on a prelimi­
nary jurisdict~ona1 dispute and on the'merits fil! two large 
volumes. The judgement alone on the merits takes almost one 
1'!undre\~ages • 

, . 
.Case, op. cit., p. 34. 

Ibid. f p. 44". 

Supra, p. 53 ff,. 

Chapter 3, footnote 13,~p. 94. 

Chapt •• f . 
1. Dupond 0i1:y of lfDot",&1, 19 N.R. 478. c 

2. Ibid., p. 496. -
1. 

\ 

{" ~fj 

\ .. , ~ .. 

,r 

1_ 

l, 
r 
l , . 
r, 
l' 
l' 



J 
1 

r 
,1 

; , li 
o~~n"l1ttWbt!i.bI"~.""'''''' Mt !tI.""d •• ,k4' ~"" 1 11~ 

i 
~. __ ~ __ • __ .. ~~~:,::wf""$";r~~J.jb' .~.~~ ~ 

{ . 
\ J '- . 

, 

} . )" ... -

• 

() 
• ( . 

, . 

Books 

Il • 

Il 

/1 
III 

,- -
o 1-, 

~ .. . \ 

BI'sLIOGRAPHY 

, 
'C 

.... 

Audet. Francis J. Progrès du Canada françài~ depuis la'conféd~ra~ 
tion. So~iété rOlale ~u Canada, Ottawa, f927. 

Audet, Louis Philippe. Le système scolaire de la provinc~ de Québec. 
Editions de l'Erablé, 6 vols., 1950-56: 

Audet, Louis Philippe. Bilan de la reforme scolaire au Québec. 
...... Presses de l'Uni:versité de Montréal, Montreal, 1969 .. 

Audet, Louis Philippe. La surintendance de l'éducatio~ et la loi 
scolaire de 1841. Editions des Dix, Montreal, 1960. 

Barbeau\ A. Droit constitutibnnel canadien. Wilson & Lafleur, 
Montreal, 1974. 

Byer, D. and Shoiry, M. Guaranteed Rights in Quebec Schools. Un­
~ublished thesis, McGill Law Library, Montreal, 1973. 

Carter, G. Emmett. The Catholic Public Schools of Quebec. Gage, 
Toronto, 1969. 

Che~ette, Marx and Tremblay. Les problèmes constitutionnels posés 
par la restructuration scolaire de l'Ile de Montréal. Minis­
tère de l'Education, Quebec, 1973. 

'Crement, W.H.P. The Law of the Canadian Constitution. Carswell, 
Toronto, 1892. 

Dion, Leon. Le bill 60 et la société québécoise. Editions HMH Ltée, 
Montreal, 1967: 

Egretaud, Henry. L'affaire Saint-Léonard. Société d'éducation/du 
-'Québec, Montreal, 1970. 

Garan~, Patrice. Droit et législation scolaires. McGraw-Hill,' 
~ Montreal, 1971. 

Gérin-Lajoie, Paul .. Pourquoi le Bill 60. 2nd ed., Editions du jo~r, l' 

Montreal, 1963. 

,1 _ 

/ 

1. 



. "'" ~~-~~_._. ___ .a .... _ ..... _, ,.,;,:.----__ " ________ 4 ___ M .. __ ~ ____ ........:::.___~" ___ ._._._ ... <W ..... ___ II\!I~_!I!II!!I!!I!t!! ________ , 

"'~-*"--I 

( 

t: 

" 

. . 11 1· 

'. 1 

Benripin, J. and Légaré, ~. 
de ses régions, 196678 
Quebec, 1969. 

vo1ution<démo 
Presses de 

98. 

uébec et 

Benrlpin, J. and Strohmeyer, C. Examen des perspectives de popula­
tion pour les villes du Québec. Editeut' offie:iel, Quebe c, 
1975. 

Henripin, J. Immigration and Language Imbalance. Information 
Canada, Ottawa, 1974. 

Benripin, J. and Martin, Y. La population du Québec et de ses ré­
gions, 1961-1981. Presses de l'Université Laval, Quebec, 
1964. 

Houle, G. Le cadre de l'administration scolaire locale au Québec. 
Rapport de la Commission Royale de l'Enquête su~ l'Enseigne­
ment. Editeur Officiel, Quebec, 1966. 

Howard, T. Palmer et al. Report of the Legal ~mmittee on Consti­
tutional Rights'in the Field of Education in Quebec to"the 
Protestant School Boa~ of Greater Montreal. Unpub1ished, 
Mc~i1l Law Library, Montreal, 1969. 

Magnuson, R. A Brief Histor~ of Quebec Education, From New France 
to Parti Québécois. Harvest House, Montreal, 1980. 

Mair, Nathan. Quest for Quality in the Protestant Schools. Comité 
Protestant, Conseil Superieur de l'éducation, Quebe'c, 1980. 

Maréchal, R. et al. La motivation des enseigannts et des étudiants 
francophones face à la situation linguistique au Québec. 
Editeur Officiel, Quebec, 1978. 

Parent, A.M. (chairman). Royal Commission of Inquiry on Education. 
5 vo~s., Editeur Officiel, Quebec, 1963-67. 

, . 
Province du Quebec, Comité ministériel permanent du développement 

culturel. A Cultural Development Policy for Quebec. 
'Editeur Officiel, Quebec, 1978. 

Rome, D. On the Jewish School Question in Montreal, 1903-31. Natio­
nal Archives, Canad~an Jewish Congress, Montreal, 1975. 

Schmeier. D.A, Civil Liberties in Canada", Oxofrd, London. 1964. 

1 

1. 

t 
1 
r 

. . 

1 , 

i ' 



j 
. ____ ...J..-___ ~__'_ 

• 
~S1s80ns, ~ Bi-lingual Schools in C~a. Dent, London, 1917. 

S1880n8, Co Church and State in Canadian kducation. Ryerson, 
Toronto, 195~., 

99 • 

Stern, RoH. Report on Bilingual Education. Study E7 of the Studies 
prep~red for the Commission of Inquiry"on<the Position of 
tbe French Language ana on Language Rt~hts in Quebec. Edi-
teur Officiel, Quebec, 1973. ~ 

Articles 

Beaudoin, G.A. Le bilinguisme et la constitution. Revue Générale 
de Droit, Vol. 4, 1973, p. 321. ~r 

Beaudoin, 'GoA. La Loi 22 et la constitution. Revue Génerale de 
Droit, Vol. 5, 1974, p. 169. 

Beaudoin, G.A. La protection de l'enTant en 'droit consçitutionnel 
au Canada et au Québec: une vue générale. Revue de Droit, 
Université de Sherbrooke,. Vol. 9, 1978, p. 1. 

Beaudo~n, G.A. La crise parlementaire du 19 février, 1968, et ses 
eonséquences en droit constitutionnel. Revue Générale de 
D~oit, Vol. 6, 1975, p. 283. 

Beetz, J. Contrôle jurisdictionnel du pouvoir législatif et les droits 
de l'homme dans la constitution du Canada. Revue-du Barreau, 
Vol. 18, 1958, p. 360. 

Brun, H. and Tremblay, G. Les langues officielles au Canada. Les 
Cahiers de Proit, Vol. 20, 1979, p~ 69. 

Conklin, W.C. Constitutional Ideology, Language Rights and Political 
Disunity in Canada. University of New Brunswick Law Journal, 
Vol. 28; 1978, p. 39. 

Devine, p~ Language Rights in Canada and Quebec's Official Language 
Act. University of Toxonto Faculty of Law Review, Vol., 35, 
1977, p. 114. 

; 

Garant~ P. Les droits fondamentaux en matière d'enseignement: la 
,question linguistique. Revue du Barreau, 1969. p. 520. 

• 1 

r 

1" 

1 

i 

1 

1 

, 1 

1 , 

1 

l' 
1 
1 
l' 

1 
r 
i 
1 

, 
, , 



'i 

~_._-----~ . .. 1. 

100. 

Giroùx-Masse, "T. La constitution canadienne et l'éducation dans une 
80ciété moderne. La Revue Juridique Thémis, Vol. 5, 1970, 
p. 367. 

Mallory, J.R. B.N.A. Act: Constitutiona1 Adaptation and Change. La 
Revue Juridique Thémis, Vol. 2, 1967, p. 127. 

Marx, H. Language RighFs in the Canadian Constitution. Revue Juri­
dique Thémis, Vol. 2, 1967, p. 239. 

Meyer, R. Rumen Rights Declarations and their Place in the History 
of Constitutional Law: A Quebec Perspective. La Revue Juri­
dique Thémis, Vol. 8, 1973, p. 27}. 

MuldQon, F.C. Entrenched Language Rights. Manitoba Law Journal, 
Vol. 8, 1978, p. 629. 

Pelloux, R. L'Arrêt de la Cour Européenne des droits de l'homme 
dans l'affair linguistique belge. Annuaire français de 
Droit International, 1968, p. 201. 

Savren, C. Language Rights and QuebE:c Bill 101. Case Wes'tern Reser­
ve Journal of International Law, Vol. 10, 1978; p.t 543: 

. Senay, R. Le sens des articles 93 de l'Acte de l'Amérique "du Nord 
Britannique (1867) et 22 de l'Acte'du Manitoba. La Revue 
Juridique Thémis, 1968,.p. 197. 

Jurisprudence 

City of Winnipeg v. Barrett, 1892 A.C. 445. 

Ottawa R.C. Separate School Board v. Mackel1 et al., 1917 86 
L.J.R. 65. 

Tiny Separate Schoo1 Trustees v. The King, 1928 3 D.L.R. 753. 

\ 
Hirsch et al. v. Protestant Schoo1 Board of Greater Montreal~28 

1 D.L.R. 1041. J 

Perrôn v. Rou~ Schoo1 Tru~tees, 1955 Q.B. 841. 

Chabot v. Schoo1 Commissioners of Lamorandière, 1958 12 D.L.R. Vol. 2, - , 
796. 

• 

~ 1 

I~ 
1 

1 

\' 



--'-~- ---_ ..• --_. ---

1,,0 , 

~--.. _---- ~ - --

Case 

... 

101. 

''Relating ta Certain Aspects of the Laws on the Use of Languages 
in Education in Belgium," Judgement of July ?3rd, 1968. ~ 
Publications of the European Court of Human Rights, Stras­
bourg, 1968. 

Perussê et al. v. Les Commissaires d'Ecoles pour la Municipalité de 
St-Lêonard-de-Port-Maurice, 1970 C.S. 181; 1970 C.A. 324. 

Bureau Métropolitain des Ecoles P~otestantes de MOntr~l v. Ministre 
de l'Education du Québec et autres, 1976 C.S. 430. 

C1êment-Sé~uin v. Procureur-Général du Québec et al., 1980 C. S. 443. 

Lavigne v. Le Procureur-Général du Québec et a1r), 1980 CrS. 318; 
1980 C.A. 25. 

", 

1 
.t 

''iJ 
;' 

..... ....n ... 

! . 

, 



1 

" 

,. 

o 

o 

t 

APPENDIX A 

CANADIAN CHARTER OF RIGHTS AND FREEDOMS 

SECTI,ON 23 

Hinority Language Educational Rights 

, , . 

, 
. . 

23.(1) Citizens of Canada (a) whose first language learned and still 

, ~ . 
understood is that of the English. or French linguistic minority popu-

'" 
Iation df the province in which they reside, or Cb) who have received 

their primary school instruction\in Canada in English or French and 

reside in a province where the language in which they received that 
~ 

instruction is the language of the English or french linguistic mino-

rit y population of the province, have the right to have their children 
" , 

receive primary and secondary schooi instruction in that language 

in that province. 

(2) Citizens of 'Canada of Whom an~ child has received or ia 

receiving primary or ~ry school ~nstruction in English or French 

in canada, have the right to have aIl their children receive primary 

and secondary school instruction in the same lang~ge. 

(3) The right of citizens of Canada under subsections (1) and (2) 

to have their children receive primlfry and secondary school inatrué-

tion in the language of the Eng~ish or French linguistic minority l' 

population of a province (a) applies wherever in the province the 
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number oi children of eitizeJs who have sucb a right i8 8ufficient 

to warrant the provision to them out of public funds,of minority 
'y 

language instruction;~ and (b) ineludes, where the number of those 

" ') -
children so warrants, the, right to have them receive that instrue-' 

tion in minority language educational faeilities provided out of 

public funds • 
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