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ABSTRACT 

The Canadian Radio-television and Telecommission 

Commission (CRTC) is the body which regulates communications 

activity in Canada. It has become almost a cliché to say 

that in addition to simply formulating regulations, the 

Commission has also been the dominant policy-maker in the 

communications field. The allegation has been made that the 

CRTC is ·out of control", usurping a policy-making role more 

properly exercised by elected government officials, wllile 

also defying their attempts to constrain its behaviour. It 

has further been argued that this Commission usurpa tien and 

defiance has meant that both the minister and Parliament 

have little or no influence to direct the agency. 

The study demonstrates that the Commission has often 

acted as a policy-maker but that this role has been in 

response to the existence of a policy vacuum and lack of 

leadership from elected government. Furthermore, the agency 

has assumed a policy-making role not through an act of 

usurpation but with the tacit consent of elected officials. 

For these officials, the CRTC performs a useful function 

"insulating" them from the need to make a decision (and 

accept responsibility) on policy issues which often involve 

difficult political choices. The study also shows that the 

agency's ·political masters" , Cabinet and Parliament, 

possess a variety of both formal and informal control 

mechanisms which effectively prevent the CRTC from 

maintaining a policy position independent from government. 
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RESUME 

La Commission Canadienne de la Radio-télévision et des 

Télécommunications (CRTC) est l'agence qui règlemente les 

communications au Canada. Il est presque devenu un cliché 

d'affirmer que le CRTC, en plus de formuler la 

règ1ementation, est aussi l'organe législatif dans le 

domaine des communications. Il a déjà été dit que le CRTC 

est hors de contrôli que ce dernier usurpe un rôle de 

législateur qui conviendrait mieux à des officiels élus tout 

en defiant les tentatjves de rappels à l'ordre de ces 

derniers. Il a aussi été prétendu que l'usurpation des 

pouvoirs et la défiance des autorités par le CRTC signifie 

que le ministre et le Parlement ont peu ou pas d'influence 

sur l'agence. 

La présente étude démontre que la Commission a souvent 

assumé le rôle de législateur suite au manque de politique 

et de leadership de la part du gouvernement. Qui plus est, 

l'agence a assumé le rôle de législateur avec l'accord 

tacite des officiels élus. En effet, pour ces derniers, le 

CRTC joue le rôle de relais "législatif", leur évItant de 

prendre des décisions sur des questions qui impliquent de 

douloureux choix politiques. Cette étude démontre aussi que 

les supérieurs politiques de l'agence, le Cabinet et le 

Parlement, possedent une multitude de mécanismes de 

contrôle, formels et informels, qui empêchent de manière 

efficace le CRTC de maintenir une position dans ses 

politiques qui serait indépendente de celle du gouvernement. 
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CBAPTER ONE 

THE CRTC AS A POLICY-MAKER: 1968-1982 

Introduction 

In Canada, the Canadian Radio-television and 

Telecommunications Commission (CRTC) is the governrnent body 

which regulates broadcasting and telecommunication activity. 

As a "regulatory agency" the CRTC is supposedly independent 

from both elected and non-elected government officials for 

the licensing decisions and other regulatory functions it 

performs in fulfilling its assigned role. However it is 

widely acknowledged that regulatory agencies often take 

actions which possess significant policy overtones. The 

rendering of a specific license for instance, can have 

immense implications for government policy in that area; 

given a policy vacuum, regulatory agency jurlgments may set 

government policy and constitute "the" government position. 

In the case of the CRTC, it is almost a cliché to say that 

the regulatory agency has been the dominant policy-maker in 

the communications field. 

It has been alleged that the Commission has been, in 

effect, "out of control". Many have claimed that this body 

of non-elected officials, from its establishment in 1968 

through to the present day, has assumed a policy-making role 

often overshadowing that held by the governrnent. In doing 

so, it is asserted, the agency has usurped rninisterial 



powers and has also, on occasion, defied the minister. 

Moreover, it has been argued that this "usurpation" of a 

policy-making role has meant that both ministers and 

Parliament have little or no influence to direct an agency 

that, through its regulatory activity, has assumed a role 

more properly fulfilled by elected officials. In becoming 

the de facto policy-maker in broadcasting, and increasingly 

fulfilling the same role in telecommunications, the agency 

has been charged with supplanting the Cabinet, cabinet 

ministers, their departments and officials, and the 

provinces, from fulfilling this policy-making roie. These 

charges have been made by a great variety of sources: 

academics, politicians, federai officiaIs, industriai 

2 

groups, provinces and media observers of the communications 

sector. 

The literature on this topic shares severai 

characteristics. The extensive amount written on the CRTC 

and the communications policy-making process primarily 

emphasizes both the theoretical (and thus idealized) role 

and procedures of both the regulatory process in general and 

the CRTC in particular. Other studies focus on the important 

political consequences and policy lmplications for 

government policy flowing from certain Commission decisions. 

While noting the frequently conspicuous absence of the 

Department of Communicat~ons (DOC), which ought to figure 

prominently in this policy-making process, most of the 

existing studies neglect to question the process by which 

these important regulatory decisions are made. The recent 
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Sauvageau-Caplan Task Force on Broadcasting Policy in Canada 

argues that research on both poltcy development and 

regulatory methods have been lacking in this country (1). 

This study will attempt to fill sorne of the existing 

knowledge lacunae by studying the process by which the 

regulatory process has contributed to the formulation of 

Canadian communications policy. 

This study will consider the hypothesis that the CRTC 

has acted as an "independent policy-maker" during the period 

1968-1982. It thus accepts a conventional view that the 

agency has usurped a governmental policy-making role. The 

thesis also examines the validity of the claim that the CRTC 

has been H out of control". In doing so, an assessment will 

be made of how much independent power the CRTC exercises as 

a policy-maker. The eviden~e of this study demands 

rejection of the hypothesis. The agency, instead of being 

demonstrated as a policy-maker with a high degree of 

independence in its actions, is shown instead to be a 

severely fettered actor in its ability to independently make 

policy and to maintain a position of authority in the face 

of opposition. The study reveals that although the agency 

possesses significant agenda-setting powers, creating an 

impression of exerting great influence, the CRTC must 

ultimately defer to its political masters. ~his deference 

occurs regardless of the strength of the institution's point 

of view on the particular issue in question. 

Tile "insulating" function of the regulatory agency, in 

terms of its ability to handle politically controversial 
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issues until such time as its political masters are prepared 

to address the situation, is also demonstrated. ~he 

evidence furthermore shows that while the agency is often 

able to initiate a policy position for the government on a 

specifie issue - as a result of a combination of its 

statutory powers and the lack of a public position on the 

part of other state officiaIs - the agency is nevertheless 

dependent on political support to maintain its preferred 

policy positions. The granting or withholding of political 

support will be seen to occur in a variety of ways, both 

formal and informaI. In terms of the notion of "ministerial 

responsibility", it is shown that although the minister may 

possess only suasive powers over the agency in certain areas 

of Commission acti vi ty, the CRTC l', still susceptible to 

influence through the exercise of informaI mechanisms of 

control. This is equaIIy true of informal controls deployed 

by powerful interest groups when they are able to sus tain 

their efforts to influence the Commission. The "imperative" 

of technological change at times can aid in this endeavour. 

Indeed, the prominent role played by interest groups in the 

case studies of this thesis, along with that of the impact 

of technological change, suggests more study is needed into 

the effect both interest groups and technological change 

have in shaping the CRTC's behaviour specifically ana the 

Canadian communications policy development process in 

general. Nevertheless, the current study, working from what 

are the known instruments of control possessed over the 

regulatory agency by Cabinet, Parliament, and the 



bureaucr.acy, will begin to uncover how these instruments of 

control are used and to what effect. This work aiso more 

adequately illuminates the policy-making environment in the 

field of communications in Canada and the role typically 

performed by the CRTC. 

5 

This thesis is not a theoreticai study. Issues such as 

the Americanization of Canadian broadcasting, which is 

frequently present in the case studies, are not a focal 

point of concern. None of the regulatory theories which 

currently exist are sufficiently developed to address these 

types of issues. Instead this study will consi~er the claims 

made for ~ ~riori regulatory agency policy-making 

independence which are postulated by conceptual frameworks 

such as capture theory and economic regulatory theory. These 

are perspectives which accept agency policy-making 

independence and would likely argue that the CRTC has been a 

typical example. Nevertheless there is a lack of detailed 

information by which to assess the claim that the CRTC has 

Yindependently made policyY and indeed is Nout of control N 

in this function. The objective of this thesis is to fill 

this void The case stujies of this work are a necessary 

step towards the development of a more encompassing theory 

on regulatory agency independence. Such theory could 

eventually address questions which relate to the regulation 

of Canadian communications such as the influence of societai 

and political values and the role played by elites. 

'rhis chapter has four sections. Part One examines the 

SO~Il'Ct:-~S of the grievances made against the CRTC and the 
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agency's alleged assu~ption of a policy-making role. The 

problems created when a regulatory agency such as the CRTC 

function~ as a pol~cy-maker in a parliamentary system are 

the means by which a regulatory agency in general, and the 

CRTC in particular, can assume a policy-making role. Tne 

relevant literature on the regulatory process, the CRTC, and 

the Cana~ian communicatiolls policy environment is examined. 

Part Three presents detùlls of the methodology and sources 

used in the research. Part Four briefly summarizes the 

conceptual and methodological arguments and outlines the 

study's chapters. 

Part 1 

A variety of agency observers have charged the CRTC 

with creating a pattern of independent policy-making for 

over a period of almost twenty years. Moreover, the 

academic literature displays an ongoing debate which 

questions policy-making behaviour by regulatory agencies 

given the problems which have arisen with their performing 

such a role in a parliamentary system of government. A more 

detailed discussion of these issues will follow a survey of 

the accusations directed at the CRTC. 

The first major discussion of independent policy-making 

activity by the CRTC appeared only two years after the 

agency s creation, jn a 1970 Canadian Communications Law 

Review article by Ronald Penny. After observing early 

Commission efforts to arrive at a cable policy for Canada, 

Penny concluded that the CRTC was becoming a 
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"mini-Parliament". Indecd, he found its influence becoming 

so extensive that he speculated whether the agency would 

leave parliament any significant role to perform in the 

setting of broadcast policy (2). During the same period the 

Broadcaster pursued this theme of agency-legislator 

relations and the issue of policy-making. An editorial 

entitled "The CRTC's Rampage Must Be Stopped", considered 

the CRTC's attempts to formulate a new series of Canadian 

content regulations. It rhetorically stated that the 

Commission's lack of need to seek "permission" from either 

Parliament or Cabinet in the matter "makes one wonder why we 

bother with elections when more and more power is being 

handed to appointed bureaucrats" (3). This theme of the 

omnipotent Commission w~s pursued in a Saturday Night 

article on the agency and its chairman at the time, Pierre 

Juneau. Here it was asserted that by courtesy of its 

mandate and Juneau's personal connections with the 

government, "no one tells the CRTC what to do" (4). A 

little later, in 1975, the Broadcaster reconfirmed its 

opinion that the CRTC was free to set policies in the area 

of broadcasting (5). 

By this period CRTC activity had attracted renewed 

academic interest and the apparent phenomenon of a power fuI 

regulator independently setting policy by making decisions 

that possess wide-ranging consequences came under increasing 

study. Thus Saunderson in 1972 wrote of the broadcasting 

industry's need to learn "ta deal with the regulatory 

authority and not the Cabinet" (6). Political scientist 
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John Meisel, later to be a Commission chairman, spoke of the 

tremendous impact of CRTC actions: 

... one small decision of the CRTC may have 
political consequences far exceeding those of, 
say, several volumes of Globe and Mail editorials 
( 7) • 

One of these "small" decisions that Meisel may have had in mind 

was that commented on by the pre-eminent Canadian broadcasting 

historianjpolitical analyst Frank Peers in 1974: the Commission's 

attempt to prompt the Canadian Broadcasting Corporation (CnC), aL 

the time of its license renewal, to Echedule greater amounts of 

Canadian programming on the network. Here Peers sympathized with 

CBC protestations that CR TC actions appeared to attempt to 

decide, in effect, operational objectives for the state 

corporation. For Peers this was Ha role that should be played by 

the CBC's own board of directors, a board aiso responsible to 

parliamentH (8). In short, if anyone was ta set these objectives 

for the CBC other than the organization itself, it should be 

parliament and not the regulatory agency. 

The relationship of the Commission to Parliament, and 

pOliticiaps in general, was the theme of Baum's 1975 paper 

entitled "Broadcasting Regulation in Canada: the Power of 

Decision H. As with the Penny article five years earlier, it was 

charged that the CRTC was becoming Canada's Hparliament of 

Broadcasting H. Baum argued that the agency had assumed a ro1e as 

a Hlegislator H not unlike that of Parliament. Considering the 

agency behaviour exemplified in both deciding the CBC's 

programming orientation and in imposing measures such as 

commercial deletion, Baum questioned whether this was the propel' 

part for the Commission to play. Agency actions which inclu~e~ 
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the use of sanctions, prompted Baum to conclude that the agency 

had gone beyond its jurisdiction and had taken "power unto 

itself" in order to shape a broadcasting policy for Canada (9). 

The type of Commission action that Baum described led Babe in 

1976 to state that the CRTC "appears to have assumed wide-ranging 

powers beyond those intended by parliament" (10). In another 

article, on a theme that will recur throughout the thesis, Babe 

partially attributed the Commission's influential role to the 

fact that the federal DOC was "by and large an advisory body only 

with little or no power to influence the decisions of the CRTC" 

(11). By 1977 Hallman and Hindley in Broadcasting in Canada 

simply concluded that the CRTC was the federa1 entity which 

developed national broadcasting po1icy - a state of affairs that 

the government at that point was not content to allow to continue 

(12) . 

Initially, reservations about the powerfulness of the CRTC 

were expressed during the parliamentary debate of the new 

broadcasting act in late 1967. It was this act which established 

the CRTC to replace the Board of Broadcast Governors (BBG) (for 

more discussion on this debate see below). By the mid-1970s 

widespread parliamentary concern that the CRTC was "out of 

control" as a policy-maker was evident in proceedings of the 

Standing Committee on Broadcasting. Commission actions at the 

time of the CBC license renewal in 1974 led a House Member to 

label the Commission "arrogant" for not seeking parliamentary 

approval of its intentions beforehand (13). parliament's 

resentment of CRTC actions has also been expressed in the 

Standing Committee's continuing sense of inability to effectively 
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influence the agency (14). Governrnent mernbers also said that the 

agency was deciding questions of broad policy properly the 

prerogative of the Cabinet (15). In general, parliamentary 

concern was surnrned up by the remarks of a cornmittee member who 

said that Hthe CRTC may be exercising an authority which it does 

not have in certain areas
H 

(16). 

The provinces have also expressed considerable annoyance 

with the CRTC. They perceive the agency to have assumed a 

policy-making ro1e beyond its mandate, an usurpation of power 

that has preernpted their own planning processes and forestalled 

chances to arrive at political arrangements on jurisdictional 

questions with the federal DOC. This opinion was made most clear 

in the HWestern Premiers' Task Force on Constitutional Trends H, a 

series of reports in the late 1970s. The 1978 report spoke of the 

CRTC continuing Hto expand its conceptual framework so as to 

mandate itself to supervise Canadian telecornmunications H in a 

fashion which, according to the 1979 report, preempted Hthe 

practicality and effectiveness of provincial planning in this 

area" (17). A corresponding frustration on the part of federal 

officiaIs was that the agency had usurped a federal planning 

role. In The Cultural Connection, the author, then a DOC deputy 

minister, writes that the CRTC had "fused regulation with 

policy-making H to the extent that the government believed Hthat 

the Commission was exceeding its authorityH (18). Meanwhile, one 

of his officials publicly announced in 1977 that although the 

Commission may have had a free hand in setting broadcasting 

policy in the past, the government was now determined to redrens 

this situation by reasserting a "degree of control" over this 
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process and would correct the mistake it had cornmitted in 1968 of 

establishing a (overly) powerful independent regulator (19). 

Rising annoyance with the CR TC policy-making role is evident 

in cornments made by various DOC ministers throughout the 1970s 

and 1980s. The first tentative remarks were made by Gérard 

Pelletier in 1974 (20). His successor, Jeanne Sauvé, was much 

more strident in her complaints when she stated by 1977 that the 

agency had assumed a "major" policy-making role properly the 

prerogative of elected government (21). David MacDonald, her 

replacement during the short-lived Conservative government of 

1979, announced that the CRTC was to lose the policy-making role 

it had assumed (22). This ministerial intention was repeated by 

Francis Fox who, upon his appointment as DOC minister with the 

return of the Trudeau government, asserted: "the CRTC is to 

opera te only within the existing legislative framework" (23). 

Thus ministerial feelings of impotency vis-a-vis the CRTC and the 

setting of communications policy have long been evident. By 1980 

Johnston, in a study of the Commission, enumerated the "major 

, 
broadcasting policies" the CRTC had formulated during the 1970s; 

these included the topics of cable television, Canadian content 

l requirements, and the growing FM broadcast industry (24). 
r 
1 

Indeed, because of Commission initiative in these and other 

areas, incoming CRTC Chairman John Meisel was quoted as saying in 

1980 that Commission relations with the DOC had often been 

strained, with considerable "back-biting in the old days" of the 

1970s between the minister and the Commission chairman", as the 

( Commission had possessed too free a hand in setting 

communications policy (25). 



12 

During the present decade academics have continued to 

characterize the CRTC as NexpansiveN. It NovershadowsN the DOC 

in making telecommunication and broadcasting policy due to its 

greater Npolicy-making abilityN. It is also said to overstep its 

authority and trespass into areas of provincial jurisdiction 

(26). The image of a "proactive U CRTC which creates political 

and other problems, which require political solutions to control 

its actions, is a view present not just in industry, but also in 

academia and in the media (27). These calls are based on, in the 

words of a recent commentator, the Commission's "extraordinary 

and frightening powers (which are) arbitrarily dispensed" (28). 

Gerald CapIan, co-chairman of the recent NTask Force on 

Broadcasting PolicyN has remarked that Na great deal u of the 

subject of his study group's report was Hnot in the hands of the 

government but in the hands of André Bureau" (then CRTC 

chairman). At the time he made this comment, the media 

characterized then DOC Minister Flora MacDonald as needing to 

"come to the CRTC to ask it to postpone its policy agenda" while 

her government considered the Task Force's recommendations for a 

new broadcasting policy (29). Collectively these remarks invoke 

the image of an omnipotent regulator that to the current day sets 

communications policy for the country, does so without government 

acquiescence and is seemingly beyond the control of bath elected 

and non-elected officiaIs. 

Thus the charge that the CRTC has surreptitiously made 

policy cornes from a great variety of sources: academics, 

politicians, federal officiaIs, industrial groups, provinces and 

media observers of the communications scene. But why shou]d the 
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possibility that the Commission has assumed an inappropriate 

policy-making role be of concern? 

Within the Canadian parliamentary system, which is based on 

the Westminister model of government, the government is 

politically responsible for the broader policies it follows, "and 

to a lesser extent, for each individual act of administration". 

Interest in the role of the CRTC within the academic literature 

and elsewhere reflects the apprehension that this process of 

accountability has gone astray in the area of communications 

policy. According to the Westminister model, the Cabinet is 

collectively responsible for the policy of the government. The 

individu al minister is responsible in turn for all policy 

decisions made in the department hejshe heads "and must also 

answer for every act of maladministration that occurs" (30). 

This notion reflects "our political tradition (which) stresses 

that power and responsibility should be placed in elected 

officials" i concomitantly, non-elected officials should not 

exercise governmental authority "unless sorne basis for 

responsiveness and accountability to the Cabinet and parliament 

is retained H (31). As Janisch notes: 

Active policy-making by an independent agency 
immediately raises questions as to the political 
accountability for the policy that it formulates 
and implements and the legitimacy of non-elected 
officials making major policy determinations for 
which there will be no ministerial responsibility 
( 32) . 

The concept of ministerial responsibility however is not absolute 

in either practice or principle: 

There is a need to balance ministerial control for 
the purposes of political accountability with 
managerial and professional expertise, the 
exercise of which requires considerable autonomy. 
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The separation of what is "policy" (usually 
assumed to be the province of the politicians) 
from what is purely an administrative matter (the 
responsibility of public servants) is artificial 
in most cases (33). 

This "artiflcial separation" between "policy" and "administrative 

functions" makes it difficult to link the concept of responsible 

government with management of the bureaucracy. One of the areas 

of public administration where the linkage has been most 

difficult to clearly make concerns the functioning of regulatory 

agencies, of which the CRTC is an example. 

As Slatter notes, "no thought was ever given to setting up a 

'system' of agencies to help run the government, rather each 

agency was created ad hoc in response to a particular perceived 

need" (34). This fact has led to a variance in the powers and 

functions of the regulatory agencies created in Canada over the 

yearsi nevertheless, aIl were charged, with varying degrees ai 

authority, ta supervise and regulate the industries which fall 

under their jurisdiction. As Janisch points out, the unique fact 

that these agencies lie outside established departmental 

hierarchies and are operated by commissioners holding tenured 

appointments gives rise to the appellation "independent". This 

independence is commonly justified on two bases: regulation 

requires a high degree of expertise, continuity and stability, 

which traditional government departments cannot provide and, 

secondly, insulation of regulatory activi:y such as license 

granting is required from the political process in order to 

ensure impartiality. The delegation of administrative 

responsibility to an "independent" agency however is "not an casy 

thing to do in a parliamentary system of qovernment" - indeed, 
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for the constitutional purist, independent regulatory agencies 

are "structural heretics which do violence ta the constituted 

system of ministerial responsibility" (35). This ,~olence is 

done" as administrative agencies whicl. have been given a degree 

of independence by statute may be appointed a "designated 

minister", or "spokes-minister" ta speak for the agency in the 

House but this minister nevertheless may have little, if any, 

control over its daily operations. At the same time however this 

particular minister is responsible for providing information ta 

the House and responding ta House questions on the agencies that 

they represent (36). 

Generally in Canada, while administrative agencies have been 

granted a considerable amount of autonomy for their day-to-day 

regulation activity, specifically the tasks which require 

"full-time, detached professionalism", governments nonetheless 

have obviously not been willing to allow non-elected bodies to 

act as final decision-makers. Thus appeal and review provisions, 

reserved for the Cabinet, usually accompany the establishment of 

these agencies. This compromise between regulatory independence 

and political control, the academic literature makes clear, has 

led to a great deal of confusion and tension. The principal 

focus of this ambiguity has been the question "who should make 

regulatory policy?H This question is particularly important when 

the policy-making of a regulatory agency substitutes for 

government policy activity. Moreover it is with agencies that 

enjoy a relatively large degree of autonomy that the issue of 

political accountability and responsibility for policy-making 

tnkes on greater importance (37). Overall, the history of 



regulation in Canada, as Janisch describes this process, has 

largely been a "constant one" of: 

... working out the tensions inherent to our 
commitment to parliamentary responsibility and the 
need for regulatory tribunals which fall to sorne 
degree outside the sphere of immediate political 
control (38). 

The seriousness of the task of ensuring accountability was made 

clear by the Lambert Commission which asserted: 

Delegation of authority without accountability is 
an abdication of responsibility on the part of 
those conferring it, whether goverhment or 
Parliament (39). 

and the earlier McRuer Commission which stated: 

... in accordance with constitutional principles 

. .. the exercise of power to make decisions 
affecting rights of individuals on grounds of 
policy by persons or bodies other than the 
Legislature should be subject to political control 
(40). 

Nevertheless, despite the concern expressed regarding the 

16 

appropriateness of regulatory agencies making policy, it has also 

been argued that it is not necessarily undesirable if agencies 

make sorne policy. This point of view is premised on the 

assumption that: 

... parliament and Cabinet are usually in a 
better position to react to policy issues in 
administrati'Te decision-making than to lay down 
detailed direction for agencies to follow (41). 

Such a process would appear to cast a regulator in a 

policy-making role; yet it is not always easy to define what 

constitutes "policy" versus the actions that compose 

"regulation-making". Indeed, an emanation from government may 

come in the guise of "regulation" or "policy", even though both 

possess the impact of what can only be callEd "policy". Roman 

suggests that the word "policy", as used by government: 
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is incapable of any precise definition, it 
can mean anything from a loose collection of 
meaningless genera1ities to a precise plan. The 
former has no operational significance; the latter 
is part of the process of implementation and 
somewhere in the grey area between the two is the 
slippery slope of policy. Often, it would appear 
that the word "policy" is used to conceal a lack 
of precision of thought, an unwillingness or 
inability to define whether, in the context, the 
user means "attitude" or "intention" or 
"objective" of "plan" of aIl or none of the above. 
There are, of course, considerable advantages to 
this semantic vagueness: such fuzzy but 
authoritative-sounding language permits its user 
to lay claim to a variety of meanings as it suits 
his purpose (42). 

Nevertheless "policy" is usually recognizable, whatever label or 

form it may take, because it entails a government body making a 

real choice amongst the available options for action. 

Furthermore the choice made is legitimized because it is 

sanctioned by the power of the state. By such a definition, it 

would appear that the CRTC has, indeed, made "policy". Thus 

while in much of the literature a consensus exists that the "the 

CRTC makes a good deal of policy and does so in an open manner , 

the question nevertheless remains "is it appropriate that this 

non-elected body make policy in as politically sensitive an area 

as broadcasting and telecommunications?" 

As will be demonstrated in the next section, the CRTC enjoys 

a relatively great degree of autonomy". Furthermore, it will be 

argued that one reason why the CRTC has made policy is because 

politicians have largely abdicated this role to the agency. 

However, while elected officiaIs have largely left responsibility 

for pnlicy-making to the agency, they have not lost what ac times 

becomes great interest in indivldual regulatory decisions made by 

the Commission. This abandonment of policy-making was noted by 
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Penny in his 1970 article where he remarked that ubroadcasting is 

an important area" and he questioned whether the establishment of 

the CRTC j ustified ParliaHlent leaving the area U alone U (43). 

However, it has also been remarked that Parliamentarians "have 

demonstrated little reluctance to resist a minister's inclination 

to farm-out complex issues to statutory agencies" (44). Thus it 

is perhaps not surprising to find Baum stating in 1975 that the 

CRTC's need to deal with the growing cable industry placed the 

agency in a dilemma - as no guidelines on the topic had been 

issued by the government (45). Similarly, ten years later, the 

Commission considered competing long-distance phone service in 

the absence of government telecommunications policy (46). 

Yet, the apparent ceding of large amounts ot policy 

responsibility to an agency is not unproblematic because at sorne 

point elected and non-elected officials may want to repatriate a 

policy-making role. The temptation to use clandestine means in an 

attempt to influence the agency may prove irresistible, with 

consequent damaging effects for the integrity of the regulatory 

process. As will bec orne clear when the powers and functions of 

the CRTC are discussed, the government possesses few direct means 

to control the Commission. This is particularly the case in 

broadcasting matters. Thus Janisch, when writing of the 

Commission decision to drop its "commercial substitution" plan, 

which had become a matter of sorne tension between the United 

states and Canada in the mid-1970s, speculated whether this 

agency aCLion had been the result of covert government pressure 

employed on this Hindependent agency", a body the governrnent 

could not openly direct on the matter (47). 
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The fact that regulatory agenciep, are involved in 

decision-making in a process which is "intensely political", is 

reflected in the controversy surrounding several CRTC rulings 

recently referred back to the agency by the current government 

(48). These decisions presumably contrdvened government policy 

but the actions have cast doubt on the CRTC's competency and 

independent decision-making ability. The decisions reviewed have 

been in the fields of both broadcasting and telecommunications 

and have involved actors as diverse as a private Ottawa 

broùdcaster, Bell Canada, and the CBC (49). These controversies 

weIl illustrate Janisch's remark that the regulatory process 

requires political support to be effective and that the 

independence of that process will be respected until such time as 

an unpopular decision is made, at which point the political 

process will be invoked (50). 

This study will demonstrate that the CRTC enjoys only 

"measured independence" as a policy-maker. The evidence 

presented will verify the accuracy of Baum's 1975 prediction that 

the agency would necessarily fail to maintain its policy 

preferences "due to other government actions" even if the 

existing policy vacuum had dllowed "the CRTC to stretch and go 

beyond its mandate" (51). But first, the question "how can the 

allegations lodged against the Commission be made?" needs to be 

addressed. The allegations are particularly interesting to 

explore given that the agency operates within a parliament.ary 

system which maintains the firmly entrenched principle of 

ministerial responsibility, a consensus that policy-making should 

lay with government, and the notion that great public policy 
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controversies require political solution (52). To answer this 

question Part Two will begin by considering how a regulatory 

agency can independently make policy in terms of the powers and 

fu~ctions granted this bureaucratie entity by Parliament. 

Following this general discussion, attention will turn to the 

specific case of the CRTC. 

Part 2 

This section will explore hml a regulatory agency can assume 

a policy-making role by considering three aspects of the mandate 

typically conferred on these bodies by Parliament: 1) the 

delineation of agency jurisdiction and functions, and here 

particular stress will be placed on the importance of the "policy 

statement" contained within its mandate; 2) the adjudicative and 

legislative powers delegated to the agencYi and, 3) the agency's 

statutory relationship to its responsible minister and Cabinet. 

On this last point, mechanisms to direct the behaviour of the 

agency, of both a "formaI" and "informaI" nature, will be 

examined. A few concrete examples will be presented using 

different regulatory agencies in order to illustrate the points 

made while discussing the mandate of regulatory agencies. The 

mandate of the CRTC will in turn be examined along the lines of 

the tripartite scheme laid out above. But first discussion turns 

ta a consideration of how a regulatory agency in general can 

assume a policy-making role courtesy of the mandate conferred by 

Parliament . 
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Generic Regulatory Agency Policy-Making 

Regulatory agencies perform their designated functions by 

virtue of jurisdiction granted by Parliament. This jurisdietion 

is normally expresse6 in the "policy statement" of the statute 

governing the exereise of administrative functions delegated to 

the agency. The nature of the statutory poliey statement is 

crucial in determining the scope of the discretionary power 

possessed by the agency. This is the case because, as Schultz 

notes, the "absence of specific policy statements, or ambiguity 

in such statements, increases the independence of the regulatory 

agency by virtue of the regulators' power either to fill in 

policy vacuums or to reconcile competillg or conflicting policy 

goals" (53). Reconciling differing statutory objectives allows 

regulatory ageneies the opportunity to be "policy-makers" because 

~ 
nit is a question of policy as to which goal receives the 

1 
1 

greatest atten~ion at any ;iv~n time" (54). Moreover, government 

failure to articulatc i~s policy objectives clearly and in a 

consistent fashion does not absolve regulatory agencies from 

their statutory responsibility to make decisions, because 

"decisions have to be made or institutional paralysis results" 

(55). Thus the combination of a broad regulatory mandate, along 

with the responsibility to take decisions, can result in agencies 

filling a "policy vacuum" and "making public policy". The 

Lambert Commission concluded that agencies can beeome "primary 

policy-makers" through this process of "developing and refining" 

f their ill-defined mandates, a process that can take them to the 

point where they "play a raIe not unlike parliament itself" (56). 
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Meanwhile the vigilance of parliament over the behaviour of 

regulatory agencies is suspect: it has the opportunity to review 

the substance, clarity and consistency of the initial agency 

mandate, but no mechanism provides for the periodic parliamentary 

review and updating of agencies' mandates (57). 

The agency mandate will list the specifie powers granted the 

agency within the confines of its delegated jurisdiction and 

assigned functions. Here, a distinction needs to be drawn between 

the "adjudicative" and "legislative" powers the agency may be 

assigned by Parliament. In implementing its adjudicative power.s, 

the agency proceeds on a case-by-case basis. It will decide on 

the basis of individual applications matters concerning, for 

instance, licenses, routes, tariffs or standards of service (58). 

As Janisch notes, fulfilling an adjudicative role conceivably 

leaves little room for agency policy-making as the assumption is 

made that "the policy to be implemented is that contained in the 

empowering legislation and the agency simply has to apply it in 

the particular case" (59). Legislative powers, on the other 

hand, allow the agency "to enact general rules of conduct having 

the force of law and being applicable to a ciass of applicants" 

(60). This power can effectiveiy grant the agency pOlicy-making 

powers: the roie of "poiicy-maker" is assumed after the agency 

has set out in advance the factors it will take into account in 

deciding individual cases. Nevertheless granting a regulator 

solely adjudicative powers can still enable such an agency to 

become a "policy-maker". Janisch makes the distinction between 

poiicy resuiting from the exercise of adjudicative versus 

legislative powers: an agency empowered by statute to discharge 
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an adjudicative role and to issue licenses in fulfillment of a 

series of legislative standards will wait for license 

applications and then proceed to deal with them one at a time on 

their individual merits. Nevertheless, "over time a certain 

pattern may develop and the agency may treat its decisions ta 

sorne degree as precedents; this means that a policy on the 

issuance of licenses will eventually emerge". An agency would 

take on the role of conscious policy-maker however, on the basis 

of possessing a legislative power and by announcing at the outset 

the factors it was going to apply to determine how its statutory 

provisions were to be fulfilled. 

The discretion that exists with piecemeal elaboration of 

regulatory policy in the exercise of an adjudicative power is 

problematic because the agency might have a policy on the issue 

concerned but not be willing to label it as such. Nevertheless, 

Evans et al. discern merit in developing policy via adjudication, 

as it: 

allows an administrative body to deal with 
cases as they arise and to build its commitments 
gradually, and even to change its mind (61). 

Indeed, this facility is to be encouraged in order to promote 

agencies' 'willingness to venture out and deal with problems" 

before they arrive as concrete cases demanding immediate solution 

(62). The beneficial aspect of this "willingness to experiment" 

helps Janisch to argue against establishing all government 

policy-making capacity solely in a Ministry or Department as it 

is question able whether the responsible cabinet minister would be 

prepared to experiment in a similar fashion. According to 

Janisch, the propensity to gamble is noticeably absent in the 



political sphere, where the minister will prefer to preserve 

freedom of play ·until the last possible moment", as: 

It is one thing for the minister to ask someone 
else to formulate a policy decision and then 
review it in the light of political reaction, 
(and) quite another for the minister to do sa on 
his own (63). 
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The initiative that regulatory agencies can display causes Roman 

to support their policy-making endeavours, particularly because 

if an agency was to wait for a government pollcy ta be announced 

before taking a decision, little would occur "as in most areas 

there is no government policy" (64). Indeed, Roman is supportive 

of incremental regulatory policy-making to the extent that in a 

later article he declares that within the area of its delegated 

powers, a regulatory agency cannot be fettered in any way by the 

opinions of the minister or government of the day. Furthermore, 

any evidence submitted from the government on a particular issue 

is ta be treated in the same manner as that from any other source 

(65). 

This remark introduces a third facet of the formaI mandate 

of regulatory agencies that needs ta be considered: their 

statutory relationships with their minister and Cabinet. 

Following Schultz (1978), this relationship can be examined 

according to three aspects: 1) the poiiticai control exercised by 

ministers, whether individually or collectively, over agency 

adjudicative decisions by virtue of reviewing, setting aside, or 

changing agency decisions; 2) the degree of political control 

exerted over the legislative powers of the agency; and, 3) the 

ability of the minister and Cabinet ta issue binding directions 

concerning policy matters ta a regulatory agency. 
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The first aspect of the statutory relationship between the 

minister and Cabinet to the agency is the ministerial review of 

agency adjudicative decisions. This is a process involving 

essentially "political" appeals made to the Cabinet in the wake 

of an agency decision and has been justified on the grounds that 

"elected officiaIs must be ultimately responsible for the 

determination of public policies" (66). As the Law Reform 

Commission (LRC) has noted, the provision for Cabinet appeals 

allows for policy to be changed reacti vely: .. an agency may have 

decided a case on the basis of existing policy, only to have the 

decision reversed on a policy newly enunciated by the Cabinet" 

(67). Where there had been no existing government policy, 

Cabinet intervention at this stage can serve to clarify the 

government's stance. This process of Cabinet review has been 

open to much criticism however, due to its secretive nature. No 

formaI ru les structure the process to afford aIl parties 

involved, including the regulatory agency, a chance to speak to 

the petition for review received by Cabinet. Nevertheless, 

despite the fact that how one views ministerial appeals (and 

policy directives, still to be discussed) depends on one's 

positioning in the policy process, consensus i5 emerging that 

Cabinet review needs to be more structured (68). 

The second aspect of the ministerial-cabinet statutory 

relationship involves Cabinet attempts to control the 

"legislative" ability of the agency. This power of the agency to 

make policy is primarily based on its ability ta make 

regulations. Cabinet attempts ta control this function of the 

agency in essence entails the government providing a clear 
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statement of the policy the agency is to follow in fulfilling its 

responsibilities. This can be done by the statutory policy 

statement provided to the agency and subsequent directions issued 

to the agency by its designated minister. This direction can be 

"informaI or even secret"; indeed confidential communications by 

ministers to regulatory agencies have been documented (69). A 

review of typical ministerial control powers over regulatory 

agencies uncovers the irony, as Janisch has noted, that 

ministerial power of review is more often held over 

adjudicatively deterrnined decisions, precisely the area in 

greatest need of unfettered judgrnent-rnùking, while the government 

is often un able ta control the legislative powers of an agency 

because it lacks ability to implement "legislative enactments of 

a general policy nature where the need for political 

accountability is greatest" (70). This state of affairs can lead 

to the situation that: 

In the present topsy-turvy world of regulation in 
Canada, the governmcnt may weIl have no control 
over a regulation made by a regulatory agency, but 
may be able to reverse an individual decision that 
applies that regulation (71). 

Thus, as Schultz es, the government may be able ta reject the 

individual regulatory decisions of the agency but possess no 

opportunity to develop or clarify the policy that regulators are 

mandated to irnplement; "furthermore, even if individual decisions 

are rejected on policy grounds, there is no guarantee that the 

policy considerations will set precedents with regulators for 

future decisions" (72). 

The ability by statute of the minister and Cabinet to issue 

binding policy directives ta agencies, the third facet of the 
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agency-minister/cabinet statutory relationship, offers the 

government the potential to increase its policy-making role prior 

to an agency taking an adjudicative or legislative decision. At 

present however few regulatory agency enabling statutes provide 

the government with the opportunity to issue these directives 

(73). As Schultz notes, a long list of gronps including the 

Lambert Commission, the Economie Council, the LRC, and provincial 

governments have endorsed proposals calling for statutory 

provisions that will ernpower the government to issue policy 

directives to agencies regarding the implementation and 

interpretation of the policy objectives contained in the statute. 

This government desire for a broad policy directive power is 

partially justified on the basis that circumstances in many 

fields change rapidly and Parliarnent is too slow to amend 

legislation as often as necessarYi the argument is made that the 

government requires the ability to react quickly to these 

changing demands and that the directive power will retain or 

restore accountability to elected officials for an otherwise 

unaccountable regulatory agency (74). Nevertheless an on-going 

debate in the literature points out the problems awaiting any 

government which tries to frame and legislate a broad policy 

directive power over a regulatory agency which can be effectively 

implemented (75). Meanwhile, lacking a broati policy directive 

power, the government often possesses only indirect means to 

control the actions and policy-making behaviour of agencies. 

These "indirect powers" comprise several forms. The 

( possibility of the government issuing "policy statements" has 

already been mentioned. These indications of government policy 
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can take the form of a document released by the department 

concerned, but can also be expressed in both ministerial speeches 

and personal contracts maintained between the minister, 

departmental officiaIs dnd agency representatives (76). There is 

no guarantee however that "policy statements" , in whatever form, 

will be respected and implemented by the agency involved. 

Influence of a sort can also be exerted through the appointments 

made to agencies, along with government control over the setting 

of the budçet and funding levels of the agency. The ability of 

these powers to control agency behaviour, both as an adjudicator 

and policy-maker, are suspect however. While the government has 

complete control over the appointment of commissioners, and the 

process tends to be a highly secretive affair "with often even 

the agency head not consulted about the appointments the 

government is contemplating" , new appointees nevertheless 

"usually absorb the professional norms of an agency rather 

quickly" (77). Likewise, "the use of the purse strings on an 

annual basis to effect the government's policy control over 

regulatory agencies seems a crude tool at best" (78). Government 

can also intercede in particular cases and potentially influence 

policy application by having the minister or departmental 

officiaIs make representations during agency proceedings (79). 

The government conceivably is also able ta affect the behaviour 

of agencies and "exercise a degree of political control", by t~e 

extension or withholding of ministerial support in light of the 

response to contested agency decisions. Ministers can "vigorously 

de fend an agency" or press for court (or Cabinet) review of an 

agency decision. Governrnent support for an agency and its 
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commissioners can aiso be noted by whether the government has 

implemented incrernental changes to the agency's statute which are 

beneficial to increasing of the organization's influence, or has 

ensured that the remedial powers of the agency are adequate to 

give effect to its deeisions; "in short, by giving or withholding 

its moral and politieal support, the governmer.t can influence its 

statutory regulatory agencies" (80). 

While formaI controls such as policy directive powers are 

theoretically more effective in controiling the policy-making 

behaviour of regulatory agencies, governments may be tempted to 

rely upon informal methods as "sorne degree of control can be 

exercised without having to accept responsibilityH (81). As will 

be seen shortly, this remark is particularly ~ propos with 

respect to the CRTC, where the government possesses few formaI 

contraIs over the agency. The temptation to crea te a regulatory 

agency over whieh few formaI controls exist and thus leave little 

recourse but to use "informal H mechanisms, refiects the fact that 

politicians often possess sufficient incentive to "take the 

politics out of regulation" and give responsibility for what are 

aften "no·-win" situations to a regulatory agency (82). This 

Hde-paliticizatian H of sensitive areas in administrative 

decision-making, sueh as the issuing of Iicenses, which relieves 

ministers from the need ta publicly account for the policy 

choices made in such decisions, is aiso the result of a desire to 

have Parliament direct its attention to matters of "palicy and 

general principIe" rather than individuai regulatory decisians 

(83). Nevertheless, while agencies may have been created ta 

Hde-paliticize" certain types of administrative decisians, 
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agencies themselves possess incentive to narrowly interpret their 

mandate, even one allowing for much discretion, by refusing to be 

drawn into broader political conflicts and placing stress on the 

importance of precedent decision-makinq (84). 

Schultz cites Canada's first regulatory agency, the Board of 

Railway Commissioners, as an example of a regula tory agency which 

refused to act as a policy-maker. Here he finds the agency 

maintained an extremely narrow view of its powers and limited 

itself to dealing with transportation matters only. It refused to 

make public policy, believing Parliament to be the Hproper place H 

for such decisions (85). If an agency possesses discretion in 

terms of how widely it interprets its mandate, it also possesses 

discretion in deciding how to react to government attempts to 

exert -indirect H control. On this point Janisch recounts the 

agency-government relationship of the Canadian Transport 

Commission (eTC) with the Department of Transport (DOT). Here the 

government, on a periodic basis, issued policy statements which 

the agency proceeded to accept as the Hpolicy framework H within 

which its future regulatory decisions were ta be taken. Thus 

within the framework of the broad statutory standard possessed by 

the CTC, ministerial initiative ta provide more concise meaning 

to that statute was met by a regulatory agency willingness to 

implement the stated ministerial palicy. Consequently, a policy 

vacuum was filled (86). The example of the modus operandi 

achieved between the CTC and the DOT bespeaks the utility for a 

regulator to assume a narrow view of its mandate as this places 

responsibility for public policy decisions on the shoulders of 

elected officiaIs. The agency then is presumably able ta 
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function most effectively, devising and implementing the 

regulations which give force to the policy goals set by 

government and Parliament. Additionally, agency operation within 

a narrow mandate and avoidance of broader issues can prevent 

bureaucratic conflicts occurring between the agency and a 

government department that may also feel it has an interest in 

the policy area involved. 

Schultz writes that the "insulation of the regulator 

function from other political processes" is aided through the use 

of legislative mandates which are "tightly defined"; these 

though, appear more representative of another, earlier era, when 

regulatory agencies exercised more of a "policing" (adjudicative) 

function over their respective industries than a more 

encompassing "planning" (legislative) role. The statutory 

restriction of the regulator, combined with a self-imposed will 

to remain within those limits, such as demonstrated by the Board 

of Railway Cornmissioners' refusaI to be drawn into wider 

political conflicts, produced the potentially use fuI compensation 

for regulators that "successive Cabinets during the policing era 

were evidently mindful of the need to defer to the regulatory 

authority" (87). The Cabinet had reason to support a board's 

decisions and the consequential insulation of the regulatory 

process "served to protect both the regulators and Cabinet". The 

regulator was served in the sense that respect for its judgements 

preserved both its leputation for competency and the integrity of 

the regulatory process. The Cabinet was served in the sense that 

it "could pass the buck" for an unpopular licensing or other 

regulatory decision to an "apolitical" decision-maker and thus 
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avoid having to bear responsibility for any political 

ramifications resulting from an unpopular decision. The result 

of this modus operandi in the case of the Board of Transport 

Commissioners was the maintenance of a norm of political 

non-interference in the functioning of the agency. This norm was 

derived in sum from an institutional rationale which encouraged 

regulatory "policing" decision-making only, the presence of tight 

legislative mandates conferred on the regulators, and "an 

incentive system tha~ encouraged other decision-makers ta respect 

institutional boundaries" (88). 

The shift from Npolicing" to NplanningN regulation, Schultz 

asserts, profoundly affected linkages between regulatory 

authorities and other decision-makers: 

Instead of being relatively autonomous, regulators 
found themselves involved in much more complex 
relationships. While, in sorne respects, such 
interdependencies broadened the scope of their 
decision-making authority, they acted 
concomitantly to reduce regulatory autonomy (89). 

There have been significant changes in the legislative mandate of 

regulatory agencies during the transition from a "policing" to a 

NplanningN regulatory role which has characterized the post-war 

period in Canada: Nopen-ended mandates that give only the vaguest 

of guidance, but also, in the process, confer considerable 

enhanced discretion on the regulatory decision-makers N have 

bec orne the norm (90). A concomitant aspect to the increased 

comprehensiveness of the regulatory role, however, has been 

greater ambiguity in the division of responsibility for 

decision-taking and policy-making between organizations within 

the government. A Ndilution of institutional specializatlon N has 

occurred so that Nplanning" regulatory authorities have round 



( 

( 

33 

Nother public organizations are ailocated tasks identical to, or 

significantly overlapping, theirs
N 

(91). Indeed, this has been 

the case in communications where the federal department was 

created after the regulatory agency Nand given responsibilities 

identical in sorne respects to those earlier conferred on the 

agencyN (92). 

The incorporation of the regulatory process into wider 

political processes has significant ramifications given the 

Ndecline in institutionai specializatjon N: deference to the 

regulator on the part of other, now-competing, state officiaIs 

may disappear. The actions of other state actors may invoke the 

agency's -territorial sensitivity to threats, real or imagined N, 

to its jurisdication (93). In sum, the transition from a 

Npolicing- to a NplanningN capacity for the regulator can have a 

significant impact on the decision-making process: 

ln a regime of policing regulation, 
notwithstanding the political appeal mechanism, 
the norm was for the regulator to have the 
uitimate decision-maker within its area of 
authority. Under planning regulation, 
decision-making may be regarded more as segmented 
or sequential. The notion that the regulator is 
only the first in a series but not the ultimate 
decision-maker, becomes the norm (94). 

This situation can come about because despite the evident 

incentives which exist for a regulatory board to take a narrow 

view of its mandate and responsibilities, a regulator can assume 

that a broad reading of its mandate is required. Compounding the 

broad interpretation of its mandate, an agency self-perception of 

being Hindependent-, necessary for its adjudicative functions, 

may overlap into it3 -legislative N or -policy-making N role. This 

transference, when comblned with an agency self-view of being an 



"expert" in the particular field concerned, and cornpounded with 

negligent or deferential elected and non-elected officiais, can 

lead to sizable amounts of policy-making by the agency - with 

inevitable conflicts when the government seeks to reassert ft 
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policy-making role for its~lf. A byproduct of this struggle can 

be the emergence of ·tandem proceedings· within the government 

decision-making process. This is a phenomenon characterized "by 

two sets of public decision-makers coincidentally grappli; tg wi th 

the same set of issues· (95). Indeed, many of the factors 

discussed above appear to provoke questions regarding 

policy-making in the domain of communications and the role of the 

regulatory agency. It is to a consideration of the 

communications regulatory agency, and the CRTC in parti~ular, 

that the discussion now turns. 

CRTC Policy-Making 

Penny lists four "major areas· that require regulation in 

broadcasting regardless of "whatever body is charged with its 

supervision": 1) activities concerning licensing, 2) monitoring 

of licensees' performances, 3) monitoring of the provision of a 

national service, and, 4) supervision of the financial affairs 

and ownership transfers of broadcasters (96). Nevertheless, as 

Janisch notes, Nthe regulation of broadcHsting in Canada has run 

the entire spectrum from departmental control ta inde pendent 

agencyN. The evolution to a more independent status for the 

regulatory authority in Canada was caused, according ta Penny, by 

·the politically touchy nature of broadcasting ... (for) 
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broadcasting is like politics; everyone is an expert" (97). The 

initial shift of responsibility for broadcasting regulation from 

direct ministerial control to a separate authority came as the 

result of this ·politically touchy nature of broadcasting". 

During the late 1920s, a controversy arose, incited by the 

defamatory remarks made by a religious group of another 

denomination. The group which made the disparaging remarks owned 

and operated a radio station, the operating license for which the 

minister responsible for broadcasting cancelled. A difficult 

political situation ensued where questions regarding freedom of 

expression and the government's right to intervene in 

broadcasting issues were raised. As a result of these events the 

government made the announcement that: 

We have made up our minds that a change must be 
made in the broadcasting system in Canada. We have 
reached a polnt where it is impossible for a 
member of the government or for thé government 
itself to exercise the discretionarl power it is 
given by law ., .. for the reason that the moment 
the minister in charge exercises his discretion, 
the matter becomes a political football and a 
political issue all over Canada ... We should 
change the situation and take broadcdsting away 
from the influences of all sorts which are brought 
ta bear by aIl shades of political parties (98). 

As Janisch points out, this was a opinion shared by then 

Secretary of State LaMarsh fort y years later during House debate 

in 1967 of the current broadcasting act which established the 

CRTC: 

There is, l believe, generally widespread 
agreement that the regulation and supervision of 
the broadcasting system should be delegated to an 
independent regulatory authority and that this 
body and its decisions should be as free as 
possible from partisan political influence and the 
pressures of vested interests (99). 

In aIl, bath political necessity and idealism encourage the 
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delegation of broadcast~ng regulation to an in~e~endent agenCYi 

"from a realistic point of view broadcasting simply throws up too 

many hot potatoes for the poli ticians, while fronl an idealistic 

view point it can be said that broadcasting is too sensitive an 

area for direct government regulation" (100). 

There have been several authorities responsible for 

broadcasting regulation sinee the decision was taken in the late 

1920s to delegate sorne ministerial powers in this area to a 

separate bureaucratie entity. The Board of Broadcast Governors 

(BBG) preceded establishment of the CRTC and was operational 

during the period of 1958-1968. The BBG was characterized by a 

more narrow set of powers than the CRTC because power to regulate 

the broadcasting industry was shared with the CBC. The BBG was 

also characterized by board members who were content to function 

within a restricted interpretation of their mandate. The Board 

nevertheless found itself dealing with sorne highly poiiticai 

problems. These included the "onerous responsibility" after its 

founding in 1958 of deciding the "very sensitive" issue of second 

television stations for Canada and the formulation of new content 

regulations for the industry. The general inexperience of board 

members, (amongst who ranked Prime Minister Oiefenbaker's dentist 

from Prince Albert, Saskatchewan), along with sorne licensing 

awards and decisions -that were thought to be politically 

motivated" , had greatly discredited the BBG by the mid-1960s; 

simultaneous1y, both elected and non-elected government officiaIs 

showed little evidence that they knew how to manage the changjnq 

broadcast environment and particularly the developing cable 

industry (101). 
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The outcome was a new Broadcastinq Act in 1968 which 

established the CRTC, a regulatory agency with significantly 

greater powers to replace the BBG. The powers and policy-making 

ability to be delegated to the new agency were discussed during 

both a Standing Committee study of the recommendations of the 

1966 White Paper on Broadcastinq, and in later House debate of 

the 1968 legislation. During this process sorne MPs displayed 

evident concern over the functions and powers proposed for the 

new agency; one termed them Hindeed frightening H, while another 

remarked that the proposed commission was being placed Hfar 

beyond the reach of parliamentH. Nevertheless, the ultimate 

passage of the bill and creation of the CRTC presumably signified 

MP acceptance of the balance in power and authority between the 

agency and governrnent which was proposed by the legislation. 

The intentions of the government in formulating the new bill 

were revealed in Secretary of State Judy LaMarsh's remark that: 

... the legislation has been formed in such a way 
as to establish a statutory policy for 
broadcasting in Canada and to assign the 
responsibility for interpretation and 
implementation of that policy to an independent 
public duthority (102). 

That in the government's view the policy and guidance offered the 

regulatory agency were sufficiently delineated in the act was 

made clear in another parliamentary statement by LaMarsh: 

The bill accordingly sets out in clear language a 
broadcasting policy for Canada .... The mandate 
set out is more than just a prearnble; it is an 
integra1 part of the measure, expressing the 
intentions of parliament, and it will have the 
force of law. Thus, the whole of the rest of the 
bill must be considered in the context of this 
declaration of policy. The objects of the 
regu1atory authority ... will quite simply be to 
regu1ate and supervise aIl aspects of the Canadian 
broadcasting system with a view to imp1ementing 
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this policy (103). 

While the new agency was given important powers and 

responsibilities (for a description of these, see below), the 

government and parliament were unwilling to give up checks that 

would allow an element of control over what was to become the 

CRTC; indeed, a Senator was to remark that if the government 

cared to exercise responsibility, the Governor-in-Council review 

power provisioned by the bill would allow the Cabinet to: 

... find in almost aIl cases the power to do so 
It will of course, be a matter of political 

judgement .... as to when, where and whether it 
should invoke any of those powers (104). 

Inclusion of these review powers maintains what Baum describcs as 

one of the "constants in Canadian broadcasting": 

An independent agency should have sorne, but not 
complete power to make those decisions necessary 
to implement broadcasting policy. Parliament, or 
more particularly, the government of the day, has 
felt a real need to insulate itself from the 
public while, at the same time, preserving for 
itself the power to take certain initiatives 
(105) . 

In terms of jurisdiction and function, the new CRTC was 

empowered to "regulate and supervise aIl aspects of the Canadian 

broadcasting system" with a view to implementing the broadcasting 

policy enunciated in section 3 of the new Broadcasting Act. The 

more important aspects of this policy are contained in the 

following passages: 

(a) broadcasting undertakings in Canada make use 
of radio frequencies that are public property and 
such undertakings constitute a single system, 
herein referred to as the Canadian broadcasting 
system, comprising public and private elements; 

(b) the Canadian broadcasting system should be 
effectively owned and controlled by Canadians so 
as to safeguard, enrich and strengthen the 
cultural, political, social and economic fabric of 
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Canada; 

(d) the programming provided by the Canadian 
broadcasting system should be varied and 
comprehensive and should provide responsible, 
balanced opportunity for the expression of 
differing views on matters of public concern, and 
the programming provided by each broadcaster 
should be of high standard, using predominantly 
Canadian creative and other resources; 

(e) aIl Canadians are entitled to broadcasting 
service in English and French as public funds 
become availablei 

(f) there should be provided, through a 
corporation established by Parliament for the 
purpose, a national broadcasting service that is 
predominantly Canadian in content and character; 

(h) where any conflict arises between the 
objectives of the national broadcasting service 
and the interests of the private element of the 
Canadian broadcasting system it shall be resolved 
in the public interest but paramount consideration 
shall be given to the objectives of the national 
broadcasting service (106). 

This policy framework for the regulatory activity of the 

Commission, according to the Economie Council, while "appearing 

at first glance to be a quite detailed 'Broadcasting policy for 

Canada', on closer inspection reveals a number of competing goals 

for regulation"; because of this, in the words of Ellis, the 

policy statement in section 3 of the Broadcastinq Act "requires 

interpretation" (107). In aIl, the vague and ambiguous nature of 

the statutory guidance provided for regulatory implementation of 

a "Broadcasting Policy for Canada" allows the CRTC sizeable 

policy-making opportunities (108). This outcome results from the 

process of reconciling the conflicting goals which appear in the 

statutory purpose section; these conf1icts make it "a question of 

policy as to which goal receives the greatest attention at any 

given time" (109). 
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Apart from the jurisdiction and functions of the CRTC, the 

powers of the regulatory agency in broadcasting matters are laid 

out in section 16 of the Broadcastinq Act. In an adjudicative 

sense, the Executive Committee of the Commission is empowered to 

issue, amend, renew, suspend and revoke broadcast licenses. This 

is the basic mechanism for the exercise of agency power (110). 

The "legislative" powers of the Commission allow it to "prescribe 

classes of broadcasting licenses" and to "make regulations 

applicable to aIl persons holding broadcasting licenses". These 

regulation-making powers of the CRTC are "quite comprehensive" 

(111). Furthermore, in both the establishment of classes of 

broadcast licenses and the making of regulations, the agency is 

given wide discretion as it does not need to seek ministerial 

approval; decisions on these matters must nevertheless relate to 

policy provisions of the Act (112). In the exercising of its 

"legislative" supervisory powers, "the Commission has been very 

active in formulating policy principles as a guide to its 

licensing decisions and publishing these as White Papers" (113). 

While Johnston claims that this practice has helped to create a 

"more certain and consistent regulatory environment" in an area 

where there is a great deal of discretion, Baum expresses concern 

that these statements, "having the force of law" are 

"untouchable", beyond the reach of anyone but the CRTC. Overall, 

in using its ability to devise "policy statements" as a guide to 

its regulatory activity, without the need to seek permission, 

"the CRTC has laid the foundation for the exercise of substantial 

power"; furthermore, the Supreme Court of Canada has endorsed the 

Commission's use of policy guidelines (114). These statements 
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compel consideration of a corollary to the CRTC "exercising 

substantial power" - the nature of the control mechanisms 

possessed by other policy actors which can be used to direct this 

agency power. 

The statutory relationship of the CRTC to its designated 

minister and the Cabinet is contained in section 23 of the 

Broadcasting Act; here the Cabinet is empowered to entertain 

appeals arising from Commission licensing decisions and the 

discretion to refer back license decisions to the agency for 

reconsideration. Such decisions can ultimately be set aside. The 

Cabinet however is not allowed to either substitute or vary a 

decision of the Commission (115). Furthermore, the Cab~net has 

no power whatsoever in a case where the Commission refuses to 

grant a license (116). In addition, the Cabinet possesses no 

guarantee that when a license decision is sent back to the agency 

for rehearing that the agency will take into consideration, and 

consider as binding for imp1ementation in both this, and future 

licensing decisions, any given Cabinet reasons for the initial 

referral back. Meanwhile with respect to the legislative 

decisions of the Commission, the Cabinet has no power to control 

the agency's activities, as regulations neither require 

ministerial approval nor can be changed by the minister. This 

amount of independence enjoyed by the CRTC is highly unusual 

amongst regulatory agencies (117). This gives rise to the 

situation, as Janisch has noted, that while the government has no 

control over the regulations the Commission might make, it has a 

power of review over agency ajudicative decisions; thus the 

government cannot direct the Commission in its regulation-making 
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except to reverse an individual decision which applies that 

regulation (118). Due to this arrangement of Cabinet powers, 

when the agency takes a decision which causes political problems 

of one kind or another, government response is limited, in the 

words of Roman, to "an embarrassed disclaimer by the minister 

that he has no power to (direct) the agency, or a usually 

controversial after-the-fact (over-)ru1ing" of the agency's 

decision (119). 

An element of control over CRTC regulation-making is also 

present in the subjection of proposed regulations to public 

hearings. CRTC regulations must also be formulated in accordance 

with the Statutory Instruments Act and examined by the clerk of 

the privy Council in consultation with the deputy minister of 

Justice (120). Apart from an abi1ity to set classes of 

eligibility for broadcasting licenses and to mediate certain 

aspects of the the CRTC-CBC relationship, the DOC minister also 

possesses the power to issue technical licenses under the Radio 

Act, an act required before CRTC-granted licenses can take effect 

(121). Meanwhile, the manner in which the Commission conducts 

its business, in terms of rules of procedure, is left almost 

completely to the discretion of the agency. Nevertheless, the 

Commission is required to publish proposed regulations or 

amendments to current regulations in the Canada Gazette, and to 

allow "a reasonable opportunity to licensees and other 

interested persons to make representations" with respect to the 

proposed changes. 

Peers makes the point that the powers of the CRTC under the 

Broadcastinq Act are "stated more clearly and comprehensively 
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( that those of the BBG in the 1958 act" (122). A comparison of 

the two acts reveals that with the 1968 legislation, the power 

to issue licenses for the first time resided exclusively with 

the regulatory agency: untii 1968 the Cabinet had reserved to 

itself the power to issue broadcasting licenses. Nevertheless 

in terms of the policy statement to be implemented via regulation 

by the independent authority, Penny remarks that the 1968 act 

is no more precise than the 1958 legisiation which simply read 

that the broadcasting system should be "basically Canadian in 

content and character". Penny quotes Peter Grant's observation 

of the 1958 act and asserts the remarks ure equally true for 

the 1968 Iegisiation and the mandate given the CRTC: 

.•. by failing to make any further statements of 
policy which might have clarified the board's 
mandate, the government in effect left it to the 
board to both define and solve the current 
problems (123). 

The discretion allowed the Commission by the language of the 

1968 act, "which it has not declined to exercise expansively 

•.• has tended to insulate the Commission against legal attack" 

as the courts in turn have supported lia broad interpretation 

of the agency's powers" under the Broadcasting Act (124). Thus 

the broad mandate of the CRTC, combined with its independent 

regulation-making powers, Iimited government directive power 

and controis over the granting of Iicenses, and narrowly focussed 

appeal powers, have provided the Commission with a sizeable amount 

of discretion in the area of broadcasting regulation. Due to 

the granting of this discretionary power to the CRTC, Penny 

conciudes in the same vein as Schultz that, regarding the general 

evolution of the regulatory process from a "policing" to a 
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"planning" role, the 1968 1egislation delegates to the Commission 

important policy questions that "are not the traditional subjects 

of independent regulation" and that "this delegation seems to 

have been an act designed to eliminate areas of potential 

political conflict from the public arena". For Penny, Hone can 

certainly question Parliament's abdication of its rale H in 

providing guidance and leadership (125). 

Meanwhile, in the field of telecommunications, for which the 

CRTC has been responsible since 1976, the Commission's political 

independence and ability to independently make policy takes on 

different forms. Here the CRTC derives its jurisdiction and 

functions from the National Transportation Act and the Railway 

Act. Its powers are drawn principally from sections 320 and 321 

of the Railway Act, powers which are primarily rate-based as they 

authorize the Commission to approve aIl tariffs charged by 

federally-regulated telecommunications companies. Reflecting the 

statutory objectives laid out for railway regulation at the turn 

of the century, the Commission is empowered to ensure that rates 

are Hjust and reasonable H and that telephone companies under 

federal jurisdiction do not engage in Hunjust discrimination H or 

"undue preference H (126). These briefly stated statutory 

objectives essentially comprise government guidance to the 

Commission in telecommunication matters. Neither act is furnished 

with a policy statement equivalent to that of section 3 of the 

Broadcasting Act. Examination of the Commission's 

telecommunications powers, in both an Hadjudicative H and 

"legislative H sense, finds that the relevant leqislation i8 again 

less comprehensive than that on the broadcasting side. The 
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agency's adjudicative powers grant it the authority to suspend, 

postpone, or disallow any tariff charged by a telecommunications 

carrier that is not "just and reasonable" or that is 

"discriminatory". Meanwhile, no "policy-making" legislative 

powers, in terms of being able to independently set regulations, 

are conferred on the agency by either the Railway or National 

Transportation Acts (127). Nevertheless, these legislative acts 

have failed to state policy principles which can govern CRTC 

decisions; in their absence the Commission has interpreted: 

The statutory criteria in relation to rates in a 
broad fashion: for example, the justness and 
reasonableness of rates has been strongly 1inked 
by the CRTC to the quality of thé services for 
which the rates are being charged (128). 

A consideration of the control mechanisms over C~TC activity 

in the telecommunications domain finds that Cabinet review of 

Commission decisions is provided by section 64 of the National 

Transportation Act. Provisions here allow the Governor-in-

Council "at any time, on his own motion or on the 

petition of any party, to vary or rescind an adjudicative 

decision of the Commission" (129). Overall, these ministerial/ 

cabinet review powers are highly extensive, especially when 

set against those provided by the Broadcasters Act. These 

political powers probably explain why, as Johnston points 

out, those desiring to contest a CRTC telecommunications 

dccision "have tended to choose the avenue of a petition to 

Cabinet rather than a 1egal appea1 to the Federal Court of 

Appeal" (130). In terms of the political control possessed over 

( telecommunications 1egislative decisions of the agency, there are 

no provisions under the relevant 1egislation which allow for the 
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issuance of po1icy directives to the CRTC. 

The 1imited p01icy directive power under broadcasting 

1egis1ation and its non-existence in te1ecommunications matters 

has encouraged both the DOC and its ministers, dating from the 

mid-1970s, to propose 1egis1ation which would grant the minister 

and Cabinet this power. The catalyst for this legislation has 

been a provincial demand that policy issues be discussed at a 

government-to-government level and a DOC desire that it and the 

govern~ent, and not the regulatory agency, set communications 

policy (131). These proposals for an enhanced broad policy 

directive power have both arisen out of, and conlributed to, the 

"bureaucratie gueril1a war" the DOC and the CRTC are said to have 

waged (132). Janisch describes this type of conflict as common 

in situations where there is no fundamental agreement between a 

department and regulatory agency as to where the allocation of 

policy-making ability should lie (133). The legislation 

establishing the DOC and CRTC partially account for this state of 

affairs as both entities possess statutory mandates that by their 

broadness, encourage bureaucratie rivalry over "policy 

territory". 

The broadness of legislative mandates will be a consistent 

theme throughout this study and is linked to the semantic 

inexactitude which often accompanies use of the ward "policy", as 

discussed above. In the first case study of the thesis, for 

example, where the issue of microwave importation of distant 

signals was at stake and accusations were made that the 

Commission was making policy without permission Commission 

Chairman Pierre Juneau responded that the CRTC "did not make 
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policy" but simply devised regulations to implement the statutory 

policy to be found, in this case, in the Broadcasting Act. The 

discretion, however, which surrounds use of the word "policy" and 

how weIl this word de scribes the "statement" in the statutory 

act, is demonstrated by the fact that while the Commission was 

prepared to deal with the issue of microwave importation, an 

issue not mentioned in the Act, the agency a little later in the 

1970s refuEeJ to deal with the topic of children's advertising, 

saying that as the issue was not included in the broadcasting 

policy of the Act it "required legislation" (134). This 

Commission response infuriated certain members of the House who 

wanted the agency to regulate in the area. The issue further 

demonstrates the flexibility allowed the Commission in reading 

the issues the 1968 act does and does not encompass. 

As a summary to this review of how a regulatory agency can 

independently make policy, it is almost trite to cite Baum's 

remark that the CRTC derives its power "only from its statute" 

(135). Nevertheless the vagueness of the concerned statutes in 

terms of stated policy objectives has been demonstrated to afford 

the Commission sizable discretion. In the case of cable, which 

provides three of the four case studies of this thesis, although 

the government may have thought with the 1968 Broadcasting Act it 

had provided the agency with sufficient direction and policy 

objectives to deny the Commission a large policy role, the fact 

that the 1968 legislation "attacked few of the basic problems of 

Canadian broadcasting" provided the CRTC with both the occasion 

and necessity to give further substance to the legislation 

through the process of its implementation (136). Thus, apart 
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from the inclusion of cable under the Act, the 1968 legislation 

said nothing about major issues the Commission would face in 

managing cable, such as: the importation of distant Canadian and 

American signaIs (and the use of microwave relay), the ownership 

of cable hardware and, the parallel broadcasting service the 

implementation of pay-television would introduce. 

Finally, in addition to proffered legislative reasons in 

terms of vague statutes and agency regulation-making ability as 

to why the CRTC has corne to be a "policy-maker" , it should also 

be mentioned that this behaviour has also been cultivated by 

virtue of the "collective inability" of successive governments to 

act and gain control of the communications policy situation, thus 

allowing the CRTC to "occupy policy territory" in cable 

television policy and, more recently, telecommunications (137). 

In these instances, both levels of government have been 

"sidestepped" and "fundamental policies made for them" (138). 

These "fundamental policies" have been made for government 

on occasion because in resolving the major policy questions it 

faced, in the absence of a locus for communications planning 

provided by legislation in Canada, "the CRTC will stretch, and 

sometimes go beyond, the limits of its jurisdiction to achieve 

what it conceives to be the policy objectives of the BroadcastlQ1 

Act". Much the same can be said in connection with the 

telecommunication issues faced by the agency after its 1976 

assumption of telecommunications regulation; this is clear in the 

telecommuni~ations case study of the thesis. Baum predicated in 

1975, in ter ms of Commission regulation of broadcasting, that: 

Inevi tably, however, the Commission ,nust fall 
short of its objectives. Thls result i8 
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compelled, not only by the limiting words of the 
Commission's only source of power, the 
Broadcasting Act, but also by other actions of 
government that very directly touch broadcasting 
(139). 
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This study will explore and document how these "other actions of 

government" constrain the policy-making activity of the CRTC. 

It is to a consideration of the methodology of the study and 

how it assesses the struggle to direct the regulatory process's 

policy-making aspect that the discussion now turns. 

Part 3 

To test the validitv of the claim that the CRTC has "been 

out of control" and usurped a policy-making role more properly 

the prerogative of the government or Parliament, this study will 

assess the independence the CRTC possesses as a policy-maker. The 

assertions leveled at the agency are subject ta examination in 

four case studies which span a period of fourteen years, 1968 to 

1982. The particular cases were chosen because they aIl involve 

contentious policy issues. One study covers the first few years 

of the Commission's existence while two others span a period of 

changing agency-government relations. A four th case study ranges 

over a period of more than a decade. Collectively, the case 

studies also involve relations between the Commission and a 

multitude of actors: Parliament, the federal and provincial 

governments, powerful and weLl-organized interest groups such as 

the telephone companies and broadcasters and also more amorphous 

interest groups as the voting public and ordinary consumer. 

The case studies have also been chosen as they involve a 



50 

variety of CRTC functions and powers. One study, which concerns 

the importation of American television signaIs via microwave 

relay, focuses on the Commission's regulation-making activity and 

accompanying use of "policy statements". A second case, involving 

the issuance of cable licenses for Saskatchewan and Manitoba, has 

an emphasis on Commission use of "conditions of license". In the 

third study, involving telecommunications, Commission use of its 

adjudicative powers is highlighted. The last study examines the 

process leading to introduction of pay-television in Canada and 

finds the Commission using a series of "policy statements" to say 

"no" to the service while concurrently refusing to make an 

adjudicative (licensing) decision on the matter. This use of 

"policy statements" is in contra st to the second and third case 

studies where no "policy statements" were issued although 

Commission "policy" on the questions involved equally existed. 

The choice of case studies also allows for a comparison of the 

effectiveness of different control mechanisms over the 

Commission. With the microwave importation issue, parliamentary 

pressure on the CRTC is predominant. In the case of cable 

licenses issued for Manitoba, the Cabinet appeal and review power 

is notably involved. In the telecommunications case study, a 

different type of appeal power is the chief issue, one which 

allows not simply for ministerial rejection of an agency 

decision, but its substitution. As concerns the study on 

pay-television, the use of suasion by the minister and others as 

a means to influence the Commission is the principal mechanism of 

control featured. 

Sources for the Cdse studies include CRTC decisions, policy 



( 

{ 

51 

statements, annual reports, hearing transcripts and submissions; 

press releases, annual reports and ministerial speeches from the 

DOC are consulted. Newspapers and periodicals are also referred 

to, as is Hansard and proceedings from both House and Senate 

Standing Committees. Documentation has also been obtained from 

the National Archives of Canada in ottawa. Interviews, where 

appropriate or necessary, have been conducted with key 

participants. 

The variety of invol vement by differel1t groups of 

participants introduced across the case studies, along with 

diverse aspects of the Commission's jurisdiction and powers, and 

the use of various control mechanisms to direct the agency's 

behaviour, allows conclusions to be drawn as to: 1) what power 

the CRTC exercised that can be said to be related to a 

policy-making function; 2) what the strengths and weaknesses of 

the controls external to the Commission are that are 

administerable either individually or collectively over the 

agency; and, 3) whether the allegations made of the CRTC as an 

"out of control" policy-maker can be substantiated. The use of 

the case studies will subject the claims made of the CRTC not to 

a general discussion as has most often been the case, but to an 

exarnination which is historically-grounded and examines both the 

behaviour of the CRTC and other participants and also explores 

the constraints which exist and are exercised on an agency 

policy-rnaking role. 
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Part 4 

The claim has been made on numerous occasions that the CRTC 

has been "out of control": it has exercised policy-making powers 

not intended by parliament when its mandate was granted and in so 

doing has both usurped ministerial prerogatives in this regard 

and has also defied ministerial directions on occasion. The 

hypothesis of the thesis accepts the convention al view that the 

agency has acted as an "independent policy-maker" during the 

period 1968-1982. In considering the validity of the c1aims and 

accusations made of the Commission, assessment hds been made of 

the amount of independent po1icy-making power possessed by the 

CRTC. An examination of the relevant 1iterature finds an 

emphasis on the known mechanisms of control commanded over the 

functioning of the agency, along with the factors which allow tor 

CRTC discretion and activity as a "policy-maker". The literature 

has been less insightful on how these control mechanisms are used 

and to what effect. This study attempts to more fully document 

their use. The historical accounting provided by the case 

studies compels rejection of the stated hypothesis because the 

CRTC emerges as a highly fettered policy-maker. 

While issues identified in the literature such as 

independent regulation-making powers, vague policy statements in 

statutory mandates, broad Commission interpretation of these 

mandates and the existence of a certain regulatory ethos which 

views the agency as "independent" and "expert" are demonstrated 

to facilitate a CRTC policy-making role, the Commission is also 

shown to be ultimately constrained by the control mechanisms 
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possessed by its political masters. Sorne of these "control" 

powers have been identified in the literature: the Cabinet 

prerogative permitting review of (certain) agency decisions and 

the making of appointments to the agency. The role of ministerial 

suasion is also shown to be particularly important. In addition, 

the study demonstrates other factors which can either contribute 

to an expansive policy role for the Commission or conversely act 

to fetter its influence and which have largely been neglected by 

the literature. Far.tors which allow for a Commission 

policy-making role include the agency possessing much of the 

government's expertise in communications matters, the ability of 

the CRTC to convene public hearings, the Commission need to 

arrive at decisions even in the absence of government policy, 

lobbyists agitating about the role of the CRTC, and the 

importance, at times, of the "personal factor" of the relation of 

the agency head to the elected government. Factors which act to 

constrain the agency's discretion in setting policy are much the 

i 
i 

same as those which allow it a policy-making role: the action of 

lobbyists, evidence produced at CRTC public hearings and the 

nature of the chairman-minister relationship. Thus many of the 

factors which either allow for a Commission policy-making role or 

act to constrain the influence of the agency are shown to be both 

informaI and issue specifie. 

In sum, while the government at the time of passage of the 

Broadcastinq Act appears not to have seen itself granting the 

agency a large policy raIe, the inclusion of an ambiguous and 

( , broad mandate which requires interpretatian, meshed with an 

agency which considered itself from the time of its establishment 
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as "independent" and "expert", has led to the existence of an 

"active" CRTC - and the periodic agency-government conflict. 

These conflicts have largely arisen as a result of the agency 

dealing with policy issues that at times are highly polilical 

and on which the government typically provides the agency with 

insufficient guidance. While nothing is said in the Broadcasting 

Act, for instance, on the issues of microwave importation, pay

television, or cable hardware ownership or, in the area of 

telecommunication legislation, the amount of competition 

desirable, these issues have come before the Commission. In 

dealing with them the agency has inevitably made policy in the 

absence of government legislation or guidelines. Nevertheless 

the study demonstrates that once a firm opinion has been fonned 

on an issue which has come before the Commission, the CRTC's 

politicai masters, whether this be Cabinet or Parliament, get 

what they want in the end - although they may have to wait a 

little in the instances where no direct controls on the agency 

exist, for the Commission's point of view "to come around". 

A case study methodology has been used to examine the CRTC as 

an independent policy-maker and the extent of its power in thls 

role. The evidence to support the study's conclusions is 

presented in Chapters Two through Five with the final conclusion 

in Chapter Six. They are organized in the following manner. 
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Chapter Two. 

On 3 December 1969 the Commission announced that it would 

continue the prohibition of the importation of American 

television signals by Canadian cable systems jointly introduced 

six years previously by the Secretary of State and Department of 

Transport. The CRTC attempt to maintain the freeze as part of 

its early cable policy laid the Commission open to the wrath of 

both the general public and MPs whose constituencies were 

affected by the CRTC stance. These pressures culminated in the 

Commission ultimately abandoning the preferred policy position it 

had attempted to put into place via regulation. The effectiveness 

of the Commission as an "insulator" to the Cabinet is 

demonstrated as are certain informal control mechanisms over the 

Commission. 

Chapter Three. 

In 1976 the Commission issued cable licenses for the 

Province of Manitoba which included certain conditions of license 

involving cable licensee ownership of cable hardware. These CRTC 

ownership requirements however directly countered a provincial 

policy in Manitoba. Events in this chapter demonstrate the 

effectiveness of various formal and informal mechanisms of 

control that the Cabinet, provinces, and other participants can 

invoke to persuade the Commission to alter a licensing decision. 
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Chapter Four . 

The issue history of the Commission's consideration of 

Telesat's proposaI to become a member of the TransCanada 

Telephone System (TCTS, now Telecom Canada) is examined. The 

potency of Cabinet's formal controls over the Commission in the 

area of telecommunications is demonstrated although ministerial 

attempts to apply suasion are also evident. 

Chapter Five. 

The events surrounding the twelve year Commission 

consideration of pay-television and the merits of its 

introduction in Canada are considered. The evidence demonstrates 

that as the Cabinet lacks authority to direct the Commission to 

take the adjudicative decision which would license pay-television 

service, the DOC, cable industry and others favourable to the 

service's implementation, were reliant on the use of suasive 

methods to overcome the CRTC's resistance to license. The 

numerous forms these "suasive methods" can take are shown. 

Chapter Six. The final chapter summarizes the conceptual and 

empirical evidence of the thesis. The role of the Commission as 

an "agenda-setter", usually assumed because of a lack of 

government policy on the issue at hand, is discussed. The 

patterns and relative influence of various factors which both 

grant the Commission a policy-making role and conversely restrict 

its independence in this function, are considered. The conclusion 

suggests the usefulness of the Commission as a "front line" 

planning regulatory agency to political actors and other poJicy 
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participants. During a process where the Commission takes 

·correct decisions·, for which there is either political support 

or indifference, it is allowed to function unimpeded as a 

policy-rnaker. The rendering of a politically-insupportable 

decision, however, finds the Commission ultimately having to 

abandon its own position and bow to the pressure exerted by its 

political masters. 
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CBAPTER TWO 

THE CRTC'S MICROWAVE SIGNAL IMPORTATION DECISION OF 1969 

Introduction 

This case study will examine the CRTC announcement in 

December 1969 of its intention to continue a 1963 government 

ban on the microwave importation of American television 

signals by Canadian cable systems. This was an instance 

where the agency was to interpret its mandate broadly. 

Although nothing is said in the Broadcastinq Act concerning 

microwave importation, the agency found itself having to 

develop both a policy on the issue and a method of 

implementing it due to the growth of the cable industry. 

The Commission decision provoked the wrath of both the 

general public and, more importantly, political commentators 

and MPs. Charges of "overwhelming authoritarianism", 

"regional discrimination" and face1ess bureaucrats taking 

power onto themselves all arose. In the end, however, 

political pressure on the agency was sufficient to cause it 

to reverse its position on the issue. 

The microwave case provides an occasion to examine the 

hypothesis that the Commission has been an independent and 

uncontrolled actor in the setting of Canadian communications 

policy and has usurped policy-making prerogatives properly 

belonging to other participants in the decision-makjnq 

process (ministers, government or Parliament). The thrcc 
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and half year history of this story illustrates that the 

Commission definitely had its own views on how to handle the 

issue. Attempting to implement its chosen solution in the 

absence of input from other state actors, the agency opted 

for a response to the question of microwave importation that 

proved to be politically unacceptable. The Commission's 

political masters eventually prevailed upon it to abandon 

its position completely. This process of formulating and 

then abandoning a policy position reveals many of the traits 

dscribed to the CRTC: its diverse roles as technical expert, 

rule (regulation)-maker, policy-maker and political 

insulator. Overall, a scenario emerges where an "activist 

Commission" operates in a communications policy vacuum and 

yet is accused of going beyond its mandate as it handles an 

issue which requires attention. Its actions give rise to 

the question of whether it is appropriate for a regulatory 

agency to set policy in a s"nsitive area such as microwave 

signal importation. Additionally, the issue of the limited 

formaI power of the minister and of parliament over the CRTC 

appears in the case study. 

This case study is important because of the scenario 

which emerges of a Commission ultimately dependent on its 

political masters. It shows that a number of "informaI" 

control mechanisms exist, which, when exploited by different 

participants (such as ministers, departments, MPs or 

industry lobbyists), can force a change in agency position. 

The CRTC i8 revealed to be highly sensitive to public 

pressure. When the elected government is called upon to 
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make a difficult political decision, as in the present case 

study, the usefulness of regulatory agencies as "insulators" 

is also apparent. This chapter will also uncover a pattern 

of Commission policy-making which involves approximately 

five stages that will be evident in the other case studies: 

a) the gradual development of a policy issue, b) the initial 

CRTC response, c) the reaction ta that early commission 

response, d) a period of stalemate then settling in as 

policy participants search for a compromise, and finally e) 

resolution/conclusion to the issue based on the Commission's 

acceptance of some variant of political will. 

Emergence of the Issue 

Before it was brought within the purview of the 1968 

Broadcasting Act, cable television had been allowed to grow 

topsy-turvy in the absence of a government policy. Typical 

of early federal government treatment of cable was the 

handling of the question of cable system importation of 

American signaIs. 

The relaying of distant stations through the means of 

cable television first appeared as an issue with the 

introduction of a federal Department of Transport (DOT) 

policy of September 1959. This po1icy allowed for the 

microwave relay of a rernote Canadian television signal only 

if the receiving community had no off-the-air service. 

Furthermore, the Board of Broadcast Governors (BBG), the 

regulatory agency at the time, also had to allow such 
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relaying. In deciding whether ta grant permission, the BBG 

would consider whether the market in question was able ta 

support a local broadcasting station. The BBG preference 

for extending the broadcasting system in Canada was to 

augment the number of broadcasting stations in operation, 

rather than extend the reach of already-existing signals, 

through rebroadcasting, further into the hinterland. Thus 

the DOT policy effectively acted as a ban on the 

long-distance relay of signals via microwave (1). 
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The government desire to nurture local Canadian 

broadcasting produced a second federal policy statement in 

December 1963 when the Secretary of State and the Minister 

of Transport jointly announced a freeze on cable system 

microwave importation of American signals. The Secretary of 

State's interest in this matter reflected his 

responsibilities for the developrnent of the Canadian 

broadcasting system. This government declaration asked the 

BBG for recommendations on possible legislative action and 

said the sanction was to continue ·until the government ~~s 

had the chance ta formulate a long term policy· (2). This 

freeze on microwave use was actually part of a general 

freeze on the licensing of new cable systems in Canada which 

were obvious1y designed ta import distant (and primarily 

American) signals. Thus the government action of December 

1963 reflected not just a concern with the issue of 

microwave importation but indeed with the general 

development of the industry itself. The government had 

decided ta Rct by the fall of 1963 since the proliferation 
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of cable systems licensed to that time was causing worry to 

the CBC and the Canadian Television Network (CTV). The two 

organizations viewed the new delivery systems as a threat to 

their economic viability since Canadians could now get 

American programs directly from their American network 

source. Additionally, the BBG h~d a great investment in 

ensuring the success of the new CTV network, which was then 

experiencing financial difficulty. Indeed, the possibility 

of helping the private organization through its difficult 

period with public funds was considered. The DOT also 

wanted the freeze as it was overwhelmed with the number of 

new cable applications and was experiencing difficulty 

keeping up with the backlog. Thus the basic point of the 

cable freeze was ta stop the situation from developing any 

further until the government understood what the cable 

industry's likely effect on the ownership, Canadian content 

and general maintenance of the "official" (ie. over-the-air) 

Canadian broadcasting system would be. No time limit was set 

on either the general freeze on new cable licenses or the 

haIt to further importation of American signaIs by existing 

cable systems. The freeze was to la st as long as the 

government needed to study the situation. 

In the end, the g~neral freeze on the granting of new 

cable licenses was lifted by the government after a period 

of six months. The government found the political pressure 

to reverse its position impossible to withstand. While 

there were sorne legislative changes which affected cable 

during the mid-60s, during this period government attemplcd 
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largely to deal with the developing cable situation through 

the use of ministerial decrees and administrative techniques 

rather than any legislative approach (3). Meanwhile the BBG 

did not produce the recommendations asked of it on the 

particular issue of microwave importation of American 

signaIs and the situation hung in abeyance (4). Within 

government the issue and its political ramifications 

continued to be discussed. Nevertheless, while the use of 

microwave relay was discussed in the 1966 White Paper on 

Broadcasting, which preceded the 1968 Broadcastinq Act, the 

issue ultimately did not receive any legislative attention 

(5). Thus during the 1960s, government legis1ative inaction 

on cable gave the impression that cable development was 

something which interested only a few entrepreneurs. In the 

words of former CRTC Chairman Harry Boyle, NBel1 didn't 

care, the government didn't care, the bureaucracy didn't 

care H about cable and the possible consequences of its 

development except that Nit was a kind of a nuisance H 

••• 

(6) . 

During this period of benign neglect (1963-68), the 

cable jndustry experienced steady growth and the 

DOT-Secretary of State freeze on American importation 

continued. The industry was still small, in comparison to 

the dimensions it was to acquire in the 1970s. Its 

development concentrated for the most part in major urban 

centres close to the American border such as Toronto and 

Vancouver where cable systems could capture any desired 

American television signaIs directly off-the-air from the 
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near-by U.S. border stations (7). During the 1960s cable 

investors focused their efforts on insta11ing systems in the 

1arger and more lucrative Canadian urban centres. The cable 

industry, still in its infancy for the most part, was not 

easily able to finance the costs of microwave transmission 

in order to bring in distant American signals and thus 

establish and make attractive cable systems in Canadian 

cities further from the border. Nevertheless, by the time 

of the enactment of the Broadcasting Act in 1968, cable was 

becoming firmly installed in the larger Canadian centres of 

Toronto, Montreal and Vancouver. The industry was poised for 

a move into the less lucrative markets of sma1ler cities. 

The growth of the cable industry during the period 

immediately preceding and following the CRTC's assumption of 

its regulation is impressive. Total revenues increased from 

$22.1 million in 1967 to $81.4 million in 1972 (or by 268 

percent). Meanwhile operating profits increased from $8.42 

million in 1967 to $39.46 million in 1972 (369 percent) (8). 

Initial Commission Policy 

The establishment of the Commission prompted the first 

systematic attempt to deal with the deve10pment of the cable 

industry. The DOT had continued to issue cable permits up 

unti1 the eve of the inauguration of the new CRTC on April 

lst, 1968, which would henceforth be the cable licensing 

body (9). The licensing process of the DOT had created a 

confusing situation with the occasional overlapping of 
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licenses. The new CRTC was directed by the Broadcastinq Act 

to "transfer these $100 permits into broadcast-receiving 

undertakings" (10). The transfer of responsibility for 

cable regulation from the DOT to the new CRTC, gave the 

agency the mandate to supervise the industry from the point 

of view that both the priva te and public broadcasting 

sectors, along with the cable industry, formed a "single 

system". This notion of a "single system" presumably meant 

that cable, previously regulated only on technical grounds, 

would henceforth need to serve the objectives laid out for 

the broadcasting system in section 3 of the new Broadcasting 

Act (which involved issues such as promoting national unit y 

and various social/cultural goals). With regard to this 

point, the government management of cable gave the 

impression of political decision-makers lacking any idea of 

how to handle its growth. The federal government had 

instituted a general ban on the industry in 1963 only to 

have to lift it shortly thereafter. Furthermore, while a 

"partial" ban on the specifie issue of microwave importation 

of American signals had continued, the assumption seemed to 

be that the newly-created CRTC would now take action on 

cable (as part of a "single system"). 

One of the first tasks of the Commission was to discern 

which holders of yet unimplemented DOT cable licenses 

intended to start up a system. The lucrative aspect of cable 

had become more apparent as the industry developed. 

Licensees were beginning to retain their unrealized cable 

system licenses until a resell allowed them to turn a 
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sizable profit (11). Those who had done nothing with their 

permit (perhaps having taken it in the first place with the 

expectation that the microwave policy was soon to be 

revised) were to be "weeded out" by the Commission. During 

this early period, the CRTC arrived at sorne basic decisions 

regarding the operation of cable (12). These decisions, 

along with sorting out the areas for which licenses had been 

issued, aIl dealt with cable in areas of the country where 

over-the-air broadcasting was sufficiently developed to 

allow the cablecaster to build his business delivering 

enhanced off-air signa1s. The Commission had rationalized 

the operation of existing cable systems by ear1y 1970. The 

situation then arose that householders for instance in 

Toronto could receive reliable Canadian and American signaIs 

through their cable system while their co-workers living a 

little to the north (Thornhill for example) could not, since 

the local cablecaster was unable to receive the American 

network signaIs off-air. Thus the Commission was faced 

immediately with the dilemrna that people living in the sarne 

basic geographical area were receiving different 

cable-television service. 

Meanwhile, in its consideration of cable, the new 
. 

Commission w~s intensely concerned with preserving the 

"logic of the broadcast license". The CRTC was preoccupied 

with preserving the basis on which broadcasting licenses had 

been granted (13). Indeed, the idea of the sanctity 01 the 

local broadcast station and its corresponding coverage area 

"was paramount in aIl CRTC considerations of cable" (14). 



( 

67 

Additionally, the Commission, knowing that bath the CBC and 

CTV signals at that time reached only 70% of the Canadian 

population, felt that its mandate compelled its initial 

priority to be the extension of the national service 

(CBC/RC) and then that of the private service (CTV/TVA) ta 

as many Canadians as quickly as feasible (15). Thus given 

the Commission's con cern for the continued health of the 

Canadian broadcasting industry and the domestic programming 

it provided, the CRTC's attitude to cable (and to microwave 

in particular), was to "dampen, cool the whole thing down 

until (it was) realized what the ramifications were" (16). 

Nevertheless, having spent 1968 and the first part of 

1969 rationalizing the cable scene, the Commission was about 

ta discover that the Canadian pub1ic's appetite for 

increased viewing choice could not be retarded simply 

because the CRTC harboured misgivings about cable's possible 

consequences for the broadcasting system. With respect ta 

microwave importation, the Commission had initially decided 

to maintain the status quo (the DOT-Secretary of State 

freeze). However with dependable cable systems now 

operating in the larger urban centres dlong the American 

border, the Commission prepared to hear cable applications 

for as yet unserved smaller and more remote Canadian cities. 

These applications could contain proposaIs which would 

contemplate the use of microwave to relay distant Canadian 

signals (17). Prompted to action as the result of industry 

representations, the agency begun work to examine the issue 

of microwave in the spring of 1969 (18). Cablecasters, 
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while happy that the agency was considering larger-scale 

microwave relay of Canadian signals, had also asked whether 

the existing microwave policy could be changed to allow for 

the importation of American signals (19). 

The Commission announcement that it was considering the 

question of microwave relay was accompanied by another in 

which the CRTC requested written views on the use of 

microwave in "advance of considering individual 

applications" (20). Simultaneously the Commission invited 

cable system applications for Kamloops, BC and Sudbury, 

Ontario which would involve use of microwave to deliver 

distant Canadian broadcast signals (the signals for Sudbury 

were to emanate from Torônto while those for Kamloops were 

to be from Vancouver). Hearings for these applications were 

slated for the fall of 1969. The Commission wanted to be 

satisfied before authorizing any such retransmission, 

however, that permission to microwave distant signals would 

not abort the establishment of possible broadcasting outlets 

in those localities. The day following these announcements, 

in a speech before the Canadian Cable Television Association 

(CCTA), Commission Chairman pierre Juneau made it clear that 

cable was not to be injurious to the further development of 

the broadcasting system (21). 

While the freeze of 1963 had only prohibited the 

further development of microwave relay, while existing 

microwave importation in the provinces of Quebec and New 

Brunswick continued, technological advances durinq lhe 19605 

had progressively reduced the cost of microwave 
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transmission, thereby making the relay of a television 

signal over a considerable distance economically more 

feasible. Thus the Commission had issued an invitation for 

cable applications involving microwave relay of Canadian 

signals only to find, bec~use of the existence of this 

increasingly favourable cost factor, applicants including in 

their proposaIs the microwave importation of American 

signaIs (22). The cablecasters wanted the American signaIs 

in order to render their "product" more attractive as they 

prepared to move into the unserved communities further from 

the American border. The broadcasters meanwhile made their 

opposition to any relaxation of the 1963 policy very clear 

to the Commission. They feared the deleterious effect the 

cablecasters' plan for direct importation of US network 

signaIs would have on their advertising revenues. This could 

happen because up to that point the CBC and CTV networks had 

possessed a monopoly in providing American programming to 

non-border Canadian markets and direct importation could do 

away with this lucrative practice (23). 

By the time the Commission had invited discussion on 

the topic, the issue of microwave relay had come to be 

identified as needing to be fought before the CRTC. Yet the 

agency was only one site at which the traditionally powerful 

broadcaster and the increasingly important cablecaster could 

do battle on this question. The Commission was not the only 

entity within the federal government with an interest in the 

matter. The freeze of 1963 had been jointly introduced by 

the DOT and the Secrelary of State, and under the provisions 
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of the 1968 Broadcastinq Act the CRTC had come to take over 

the cable responsibi1ities previous1y held by the DOT. 

Therefore, the Secretary of State continued to hold 

responsibility for the broad thrust of broadcasting policy 

in Canada. However, during the period of 1968-1971, the 

-Broadcasting Unit- at the Secretary of State effectively 

possessed only one member and thus had a limited capacity to 

perform research in this area, even in comparison with the 

Commission (24). The DOC, which possessed final lieensing 

power over mierowave systems, did not eonsider lhe issue 

belonged to it since "programming content" was involved, an 

area which belonged to the CRTC. The CRTe for its part 

considered mierowave as an end point in the cable system; 

therefore it fel1 within the prerogative of the agency's 

responsibilities for cable (25). 

Despite the question of who had responsibility for the 

mierowave question, it was the Commission which held public 

hearings, whieh, as will be seen, the eablecasters were 

skillfully able to use to their advantage. The CRTC's 

energetic willingness to hold hearings on the topie as part 

of its review of cable helped ensure that henceforth the 

issue would be publiely perceived as implicating the 

Commission. Thus very early in its life the question of 

microwave importation was "considered to be clearly a 

Commission issue" (26). 

The combination of the Commission's coneern to ex tend 

Canadian broadcasting signaIs to the unserved population, 

cable industry prompting for a reconsideration of the 
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American microwave importation policy, and, the enthusiastic 

energy of a new regulatory agency eager to bring order to 

the cable picture, led the Commission to provide the topic 

of American signal importation with the public exposure 

attendant upon a public hearing. This public review, 

however, was to be held against the backdrop of the federal 

government giving evidence that it wanted to continue the 

1963 freeze. Indeed, during this period, the DOC shut down a 

cablecaster who had illegally begun importing American 

signals from Maine to his system in New Brunswick (27). 

Thus, beginning its review of microwave relay while 

·intrusions· of American signals into Canada were already 

occurring, and in light of an apparent governmental position 

on the matter, the Commission was to find itself in the 

incongruous position of trying to devise means by which to 

bolster the production of Canadian broadcast programming. 

This was a primary concern of the organization, while it 

dealt with proposaIs to bring American network programming 

directly into the country. 

Two sets of hearings were held durin, the fall of 1969. 

The first, in October, dealt with the applications for 

Kamloops and allowed discussion of the basic issues 

concerning the use of microwave. Although Chairman Juneau 

of the Commission stressed that this hearing was intended 

·just to determine the need for microwave·, this 

·exploratory· discussion was held while applications which 

proposed the use of microwave were submitted to the 

Commission (28). As could be predicted, at the hearing the 
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broadcasters were against long-distance microwave signal 

importation (although not unanimously), while the cable 

association and ~ndividual cable applicants were in its 

favour. Also supporting microwave transmission were the 

Province of Alberta and AGT (Alberta Government Telephone, 

the provincial telephone company), along with municipal 

representatives such as the Mayor and Chamber of Commerce 

officiais for the City of Calgary (29). The pivotal 

position of the Commission in determining whether this broad 

support for microwave would be translated into service was 

acknowledged during the hearing (30). Also dcknowledged was 

the Commission's dilemma of being concerned with the 

economic health of the broadcasting sector while the public 

was likely to insist on enjoying the benefits microwave 

service could bring in terms of expanded viewing choice 

(31). This predicament, regarded as a conf1ict between the 

individual's "happiness quotient" (desire for the viewing 

variety that microwave service proffered), versus the 

national well-being (in terms of Canadian broadcasting and 

its related production industry), was recognized by 

individual Commission members. The Chairman himself asked 

whether denial of microwave service was feasible (32). 

The second hearing was held the following month 

(November 1969) and provided further demonstration of the 

popular desire for microwave-supported cable systems. James 

Jerome, the Liberal MP for Sudbury, presented the Commission 

with two petitions in favour of the service which carrjed 

"in excess of 20,000 signatures" (33). If the Commission 
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had invited applications for cable systems employing 

microwave as a test" to gauge its popular support, it now 

possessed ample evidence of the desire for the service. 
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During this time the pressure from local and municipal 

officiais, along with MPs, for the Commission to grant 

permission for microwave retransmission by cable systems 

took the form of representations made to the Secretary of 

State. The CRTC was kept informed of visits made to the 

ministry on behalf of the micrmvave importation issue. 

Talks between the ministry and the agency reflected the 

latter's concerns about the issue in terms of its possible 

impact on the broadcasting system (34). The Secretary of 

State expressed its opinion that the topic had become one of 

sorne political con cern and that the ban on importation was 

politically impossible to maintain. The Secretary of State, 

Gérard Pelletier, who was responsible for broadcasting 

policy (and who was also the designated minister for the 

CRTC in the House), had ta contend with the civic pressure 

developed by cablecasters in certain cities for the use of 

microwave. This pressure was often expressed in terms of 

local pride and the sentiment that "if Toronto can have 

American signals so should we". The activity of the 

cablecasters had resulted in a chain of events where civic 

representatives and citizens who wanted microwave service 

pressured their local MP on the point, who in turn made a 

"courtesy call" on Secretary of State Pelletier. 

Pelletier's con cern at that time had to be the re-election 

of those cauctls members elected from traditionally 
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non-Liberal ridings. These were also the areas where the 

question of microwave importation was most likely to become 

an issue in any forthcoming election. 

In light of the events of that fall's hearings and the 

success of cable entrepreneurs in generating political 

support for microwave use on several 1evels, there was 

wide-spread surprise when Commission Chairman Juneau 

announced on 3 December (1969) that the CRTC would continue 

the old Secretary of State-DOT policy and den y the use of 

microwave in connection with cable systems to import 

American signais (35). The Commission claimed that at least 

fur the moment, the importation of American signals was 

unacceptable. The fall 1969 hearings had persuaded the 

Commission of the potential danger of direct importation of 

American signais to the revenue base of the Canadian 

broadcasting system. Accordingly, the CRTC announcement was 

meant to be a "very strong affirmation" of the existing 

policy (36). The announcement was certainly the most 

elaborate decision the Commission had produced to date. It 

included the background studies which had been commissioned 

on the topic, along with their extensive charts and graphs. 

The Commission intention, however, to make it very clear 

that microwave relay of American signais had to be a 

"no-go", and to have this decision stick, was to run into 

much opposition. The CRTC had done no "pre-selling" job 

before making its announcement; the agency appeared to 

believe it could expect government support for iLs position 

and/or it could ride out any storm that might arise ovcr lhe 
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issue (37). However, as a senior aide to Juneau was later to 

say, "the CRTC was naive in what it believed would be the 

public reaction" (38). 

The Reaction 

The Commission decision was met with howls of outrage 

from rnany quarters. As a result, the finer points of the 

Commission announcement were lost: specifically, plans for a 

future nationaJ cable policy that could incorporate the use 

of microwave, but with a strong Canadian signal (39). The 

strength of the western response was apparent in newspaper 

reports on the Commission ruling which rernained first 

section news for several days. Writers called for western 

members of the Cabinet to pressure for cabinet review of the 

Commission decision (40). One newspaper editorial 

admonished parliament to overcome its reluctance ta meddle 

in the affairs of the CRTC and ta "keep the pressure on 

(this) fog-bound commission" (41). The tone of the 

journalistic reaction had an element, as a CRTC staffer was 

later to remark (tongue-in-cheek), that "one way ta create a 

demand for something is te say you can't have it" (42). At 

any rate, the western media made it clear that they wanted 

their region to receive the American network signaIs that 

were available in Toronto. Meanwhile the Alberta Liberal 

leader, Jack Lowrey, said that the decision would encourage 

·western separatism" (43). 

On being asked whether he was going to review the CRTC 
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decision on microwave, Pelletier responded that the 

Commission was "highly independent .... but the Droadcasting 

Act allows for certain kinds of action". He nevertheless 

stated that he wanted first to examine the Commission's 

reasons before making a decision on possible future action 

(44). How much Pelletier needed to "examine" the argument 

behind the decision seems questionable given that both he 

and his department knew of the Commission's intentions in 

this regard beforehand (45). During the weeks following the 

CRTC announcement no more mention was made of Broadcasting 

Act provisions allowing "for action" on the Commission 

decision and Pelletier instead progressively disclaimeù any 

ability to affect the Commission decisicn. 

However, a shift of government stance was evident upon 

parliament's return from the Christmas recess. ln January 

(1970), the Parliamentary Secretary to Pelletier, Robert 

Stanbury, rose in the House to say that due to "concern 

expressed" the CRTC annual report was to be referred to the 

House Standing Committee on Broadcasting in order to allow 

the Commission the opportunity to "explain" its decision 

(46). This announcement came after Stanbury had held a 

series of consultations on Pelletier's behalf with MPs on 

the topic of the CRTC microwave decision. Those MPs 

expressing concern over the CRTC decision included not only 

vocal opposition members from remote areas but also a 

sizeable number of representatives from the government's own 

caucus. AlI felt very strongly that the CRTC had been 

discriminatory in its ruling (47). The member for the 
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Kenora-Rainy River ri ding in northern Ontario, John Reid, 

was one of these concerned caucus members (48). He was also 

the chairman of the Standing Committee on Broadcasting and 

head of its "steering committee". 

It is evident that cable operators desirous of 

establishing systems in more remote locations, and needing 

the microwave facility to do this, had been able to attract 

the interest of MPs in the involved ridings. Such appears 

to have been the case with Geoff Conway in Timmins, Ontario 

(renowned as a "pioneer" in the development of the cable 

industry) and his MP, Jean Roy, a House Member who took a 

particular interest both in the microwave importation 

question and cable policy in general (49). Perhaps more 

importantly, with the 1968 "Trudeaumania" mystique already 

diminished, Liberal MPs were edgy about re-election. To 

many of them the Commission ruling seemed an unnecessary 

worry to carry into the next election (50). This 

re-election concern led to discussion of the Cornmission's 

announcement not just by the Liberal caucus but also within 

the framework of the "Political Cabinet" which then existed 

Cthereby making the issue's political ramifications the 

knowledge of the ministers in attendance) (51). Thus, given 

thjs MP interest both immediately before and after the 

Commission decision, it is perhaps not surprising that House 

Members would seek a parliamentary forum in which they could 

provide their contribution to the issue. 

'l'wo days élfter being summoned, the Commission appeared 

bcfon-' t 11(' House Committee (52). During the meeting MPs 



- wanted answers on two points: Just whose policy was the 

microwave decision, and, secondly, who was responsible for 

the principles implemented by the decisjon? (53). 
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Throughout the session Juneau was questioned in an extremely 

vigorous and aqgressive manner by Liberal and opposition 

members alike. He argued that the decision was simply "an 

interpretation of the will of Parliament" and that the 

policy behind the decision was "the policy enunciated in the 

(Broadcasting) Act" (54). Juneau added that given that the 

principle involved was not one "dreamt up by the Commission 

but (one proclaim-=d) by parliament" the Commission must 

refuse responsibility for the decision rendered (55). with 

MP attempts to determine the statutory reference of the 

decision being abandoned (after the provisions of both the 

Broadcasting and DOC Acts had been discussed), bitterness 

and frustration entered into the discussion as the 

Commission was criticized for having created a problem by 

using an "overly-blunt" instrument in ruling for prohibitjon 

(56). The exchange became so heated at one point that the 

meeting was adjourned (57). The encounter between the 

Commission and the Standing Committee le ft the 

Commissioners, in the words of one staff member present, 

"'feeling sandbagged' by the members of Parliament" because 

they felt the agency's action upheld a government policy 

"where there had been a long historical position taken" 

(58). Despite whoever may have first formulated the policy, 

and however long it may have been in place, the meeting made 

clear to the Commissioners that MPs wanted the f~deral 
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government to change its policy on the issue of microwave 

importation from the United States (59). 
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Over the next short while the Corrunission was inundated 

with hundreds of letters from ordinary Canadians in 

connection with its December announeement. Most expressed 

their displeasure (60). These letters were suggested by 

cable companies in places sueh as Thornhill and Ottawa, 

Ontario (which were counting on the increased viewing choice 

made possible by microwave retransmission) who aetively 

informed their subscribers about the implications of the 

Commission deeision (61). The Commission acknowledged its 

correspondents, responding that their views would both be 

given ·eareful consideration· and would "have their 

influence on the proposed regulations· which were to be 

further diseussed during a hearing seheduled for April 

(1970) (62). The topie of microwave warranted further 

discussion given the uproar after the Deeember decision and 

the lack of forthcoming expressions of government support 

for the Commission position. It had become a matter, in the 

words of the Commission legal advisor at the time, ·of the 

CRTC shifting its position in line with the ehanged 

government stance sinee 1963" (63). 

The Commission's Response 

In keeping with the Haltered circumstanees H that its 

announcement spoke of, the CommissIon in April (1970) 

proposed l1ew "1 and 1" cable regulations that would allow 
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the carriage of one (1) non-Canadian commercial station and 

one (1) non-Canadian non-commercial station (64). The 

Commission presumably hoped that this relaxation would 

dampen the controversy as it felt these guidelines could be 

applied "almost uniformly across the country" (65). 

Nevertheless, apart from notable exceptions such as former 

Secretary of state Judy LaMarsh, who publicly expressed 

support for the Commission, the CRTC move appeared to 

satisfy few (66). 

Following the release of the proposed guidelines in 

April, Chairman Juneau once again appeared on the behalf of 

the Commission before the House Standing Committee on 

Broadcasting. This event occurred over a period of two 

days. The meetings opened with questions as ta whether the 

Cabinet and Prime Minister had telephoned the Commission, 

and what interest group wanted the meeting held incarnera 

(67). Indeed, by this point Prime Minister Trudeau was 

informed on the issue, having been visited by Jerome (68). 

Debate at the hearing quickly clarified that the 

Commission's April "1 and 1" regulations were "just 

proposaIs" which could be changed with respect to the 

schedule of introduction and, indeed, substance (69). 

During the course of his appearance, Juneau stressed the 

independence of the Commission, saying that the Cabinet had 

played no raIe in the formulation of these latest 

regulations. He also stated that the definitive position of 

th\.' Commission was ta awai t a further hearing ta be held i ri 

the fall (70). This indication of Commission flexibil1ly 
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nevertheless did not prevent tempers flaring as had been the 

case with the earlier cornmittee meeting. The tone of the 

meeting was set by the remarks of Walter Dinsdale, 

Conservative MP for Brandon-Souris, Manitoba. He accused the 

Commission of exercising "thought control" in addition ta 

"regional discrimination". An evidently exasperated Juneau 

replied that the CRTC was "insuIted" as a group by the use 

of such terrns (71). He also rernarked that: 

... if Parliament wants ta take responsibility 
for authorizing the importation of programming by 
rnicrowave, change the Act and tell us that it 
should be done that way, it would relieve us of a 
very difficult task (72). 

For his part, John Reid, the Committee chairman, while 

acknowledging that timing of the implementation of regulations 

were "within the authority of the Commission", (cornrnittee members 

had asked the Commission for a 12-month delay in the introduction 

of the microwave regulations), nevertheless believed that as the 

agency was "evolving" its regulations, they were "going to have 

many conversations and meetings like this with the Commission" 

(73) . 

In the days following the Committee meeting, MP discontent 

remained evident as, during Parliament, the House was cailed upon 

te express ies will on the latest CRTC proposaIs (74). The 

government did not act upon these requests. With little 

transpiring in the Cornmons on the issue, Parliamentarian interest 

shifted to the Senate Standing Committee on Transport and 

Communications. There DOC Minister Eric Kierans, making his 

annual (estimates) visit, found the Senators most interested in 

learning more about both the growing role of cable in 
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communications and the nature of the working relation which 

existed between the DOC and the CRTC. In response to questioning 

on the latter point, Kierans spoke of a good relationship 

existing between the two organizations, one marked by consistency 

and "very close co-operation". Nevertheless, as far as Kierans 

was concerned, the CRTC's cable proposaIs "relate to the content 

and the quality of broadcasting (which) really has nothing to do 

wi th us" (75). 

If the Minister seemed placid about CRTC activities, the 

latest Commission suggestions had nevertheless failed to fjnd 

favour not only with House members but also with pressure qroups 

such as the -Edmonton Citizen's Committee of Cablevision- (7b). 

Meanwhile in British Columbia, a Liberal MLA called upon the 

federal government to replace aIl the members of the CR TC (77). 

In aIl, the next few months witnessed parliamentarians attackjnq 

the Commission, Pelletier continuing (quietly) to support it 

publicly, and interest groups intensifying their lobbying 

efforts; the cable association "restructured" its association "in 

order that it (might) bargain more effectively with the CRTC" 

(78). As a crowning touch, it was rumoured that the DOC was 

actively considering moving cable out from under broadcastinq 

legiclation and the Commission's jurisdiction in order to allow 

it to become a common carrier (79). Nevertheless, while the 

Department was "considering" what to do with cable, throughout 

1970 the Commission faced an ever-increasing number of cable 

license applications which required sorne kind ai response. A 

great number of these licensing requests invol vcd areas for wtd ch 

the Commission had not invited tenders and were predJcaled on the 
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use of microwave retransmission (80). In any event the 

Commission felt it could not easily turn these applications aside 

because of the local politics and notion of Hcivic pride H 

involved - many of the submissions included Ietters of support 

from the mayor and other community officiaIs (81). These 

applications were an additional source of pressure for the 

Commission as the sooner the agency settled on an approach 

regarding microwave transmission, the sooner it would be able to 

process the Hsheer number" of applications being submitted. 

The Commission's promised fali (1970) hearing did not take 

place, probably because the Commission was busy both handling the 

applications being received and considering its policy options (a 

House Standing Cornmittee member more facetiously describes the 

agency during this period as busy trying to "distort reality ta 

its policy") (82). Parliamentary interest in the affairs of the 

CRTC continued, however, with the appearance of the Report of the 

Special Committee of the Senate on the Mass Media (popularly 

known as the "Davey Report"). The Senators considered the 

activities of the Commission even though, as the report 

acknowledged, the functioning of the regulatory agency was not 

wjthin the study's mandate. While the members of the Upper House 

were basically supportive of the Commission, they were not 

sympathetic to the Commission's cable policy and called for it ta 

be both further developed and made "more realistic· (83). Thus 

the Commission found criticism even at the hands of a 

parliamentary group that considered itself a "great friend" of 

the agency (84). 

During the early months of 1971 a series of events showed 
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the Commission to be cautiously disengaging itself from any 

- particular policy position on the question of microwave 

importation. This movement was evident with the publication in 

February of The Integration of Cable Television in the Canadia~ 

Broadcasting System. Introduced as a precursor to a planned 

cable regulations hearlng (now set for April), the document 

Houtlined possible solutions" and did not Hcontain proposed 

regulations" to the microwave issue (85). The document was 

interpreted as reflecting a Commission in a state of flux on its 

own proposaIs ând welcoming "guidance of aIl kinds" (86). 'l'he 

document predicted that the next series of hearings would lead 

the Commission to develop and release (yet another) policy 

statement "which will serve as a basis for proposed cable 

television regulations". These proposed regulations were to be 

considered at (yet another) public hearing sometime in the lall 

of 1971 (87). While declaring that cable still had to be the 

subject of extensive scrutiny, the paper nonetheless demonstrated 

a fundamental shift in the Commission view towards cable, sayinq 

it would be better "if restrictive measures could be avoided .... 

(because) a relatively large number of Canadians have clearly 

expressed the view that they like and want (cable)" (88). 

At approximately the same time as the appearance of this 

document the Commission also released Cable Television in Canada. --- --- -- - - -

In an attempt to explain past Commission actions on the issue of 

microwave, and perhaps to avoid being further characterized éH; 

dogmatic on the issue, the paper emphasized that the three public 

statements in the past two years on the tapic (those of 13 Mdy 

1969, 3 December 1969 and JO April 1970) had on]y been inienr]('c] 
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to provide a basis for public discussion of cable policy and "did 

not constitute regulations, (but) rather were proposaIs 

.... while a more detailed policy was being worked out" (89). 

Concurrent with the appearance of these publications, Chairman 

Juneau was publicly saying that the ':ornmission was "not married" 

to any of its alternative suggestions (90). 

These demonstrations of flexibility came in the face of 

continued pressure on the CRTC (into 1971) to further alter the 

modifications it had introduced in April 1970 (the "1 and 1" 

importation allowance). The flow of letters opposing the 

Commission's stance on the question of importation (which had 

begun with its original announcement of December 1969) had not 

ceased (91). Meanwhile a cable company-commissioned Woods Gordon 

survey of cable subscribers' attitudes was submitted to the 

Commission. This study demonstrated that the public's greatest 

reason for subscribing to cable was to receive otherwise 

unavailable American stations. Moreover, six times as many 

respondents opposed the CRTC's wish to limit the number of 

American stations received via cable as those that supported it 

(92) . 

Apart from ongoing cable industry activities, parliament and 

government maintained pressure on the Commission to further relax 

the April 1970 proposed regulations. In parliament the House 

standing Committee on Broadcasting and its Chairman John Reid 

continued to think of the proposaIs as "negative" and let the 

Commission know this. The Standing Commi ttee sentiment was also 

shared by many other MPs and members of the Liberal caucus. An 

indication of this feeling was that during early 1971 it was 
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possible to gather "in excess of 40 MPs even for an informai 

discussion" of the issue (93). Meanwhile, within the government, 

there was continuing political pressure on the Secretary of State 

which itself disagreed with the Commission on the issue. 

Pelletier, while careful ta say anything in public which could be 

construed as criticism of the Commission, (being solicitous to 

harm neither the reputation of Juneau, his personal friend, nor 

the reputation of the agency), nevertheless had been privately 

working for sorne time to prevail upon Juneau ta change the 

Commission's philosophy on the matter. As a rninister, 

pelletier's concern about the re-election of governrnent mernbers 

from marginal ridings in the west and, indeed, more secure ones 

in Ontario (such as Jerome and Roy), led hirn to have serious 

discussions on the topic with Juneau. This rninisterial action 

was prompted by government mernbers worrying that the abstract 

notion of the "arm's length" relationship of the regulatory 

agency ta the government would not be understood by the public 

and that voters would make no distinction between the agency and 

the elected government. If that were the case, MPs were concerned 

that they would pay the price for any public discontent at the 

next general election. Finally, pressure on the Cornrnission's 

stance on microwave importation was also evidenced from within 

the government bureaucracy. The DOC, to the displeasure of the 

agency, began authorizing cable systems with the capacity to 

carry more than 12 channels (94). 

Despite these events, Commission feistiness was apparent in 

the interlude between the publication of its February CATV 

"non-policy document U paper and the April hearings which found 
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the Commission, in its words, "endeavouring to indicate its point 

of view" (95). However those receptive to the agency's "point of 

view" were few in number: the Commission found sorne public 

support in the form of a sole Senator who commended the agency on 

the "outstanding job" it had been doing in the name of Parliarnent 

by resolving the "dreadfully conlplex problem" of reconciling 

cable and television (96). Still, the more typical senatorial 

interest in the CRTC at this time, as had been the case the year 

before, was in learning what were the mechanisms by which the 

government could influence the actions of the agency (97). 

Nevertheless, on the eve of what was to prove to be the 

Commission's last set of hearings before issuing a definitive 

(and acceptable) policy position on microwave importation, the 

agency received a vote of confidence from the government when the 

Parliamentary Secretary to Pelletier, Hugh Faulkner, rose in the 

House to de fend the CRTC. Saying that the agency was simply 

doing the job that the Broadcastinq Act had assigned it, Faulker 

also stated that "it was the House which decided what 

broadcasting policy should be and we are responsible for it" 

( 98) . 

At the subsequent April hearings the principal protagonists 

presented anew the arguments heard at previous hearings (99). 

Howevcr during the interlude between this hearing and previous 

ones, the Commission had undergone an attitudinal shift on the 

issue, coming to lose much of the initial goodwill it had held 

towards the broadcasters. The latter had publicly dragged their 

feet in offering their cooperation on the revised Canadian 

content requirements that the Commission simultaneously proposed 
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(whi1e dea1ing with the issue of microwave) and this had 

intensely annoyed the CRTC. This Commission sentiment carne about 

as the Canadian Association of Broadcasters (CAB), widely 

perceived as often acting in defiance of existing NcanconN ru1es, 

had attempted a fi1ibuster at a public hearing convened by the 

Commission to discuss its new content proposa1s. The CAB action 

had the group viewed as persona non grata by the agency, one nat 

on1y 1acking c10ut but being active1y ridiculed (100). This was 

to prove unfortunate for the CAB, as ironica11y, at the same time 

it was opposing the CRTC's proposed "cancon N regu1ations, it was 

a1so asking for the agency's Nprotection N on the issue of 

microwave importation. The unprofessiona1ism of the broadcasting 

association, which was the Commission's on1y vocal ally on the 

microwave issue, was only made all the more obvious by the public 

relations finesse of the cable lobby. The broadcasters' behaviour 

did not help the Commission in its efforts to deny the increased 

use of microwave and the importation of American signa1s. 

The poor showi~g of the broadcasters at this latest 

Commission hearing evidently had its ramifications. When speaking 

of cable in its aftermath, Juneau was to say that it was N noL 

rea1istic N to limit what technology had rendered feasib1e for to 

do so evokes Ntout de suite l'argument de l'autoritarisme 

écrasant N (101). Juneau made plain that, from now on, the 

Commission's energy would be spent on seeking to reconcile cable 

and television. An :ntegration between the two as Nbroadcasting 

undertakings" would have to be achieved (102). 
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A Policy Compromise 

After the hearing, while awaiting the Commission's verdict, 

House Standing Committee discussion of the CRTC actually brought 

forth praise: the Commission was commended on the job it had been 

doing with cable, on having had "vision", and for having had the 

wisdom to reverse its earlier unpopular stances (103). The 

member making these remarks seemingly anticipated the 

announcement on microwave the Commission was to make the 

following month. At that time (July 1971) the latest Commission 

policy paper on cable appeared. While the accompanying press 

re1ease repeated the claim that cable had damaged broadcasting, 
, 

it also said that this policy statement was "intended to assure 

that viewer choice is in no way restricted or reduced" (104). 

The document itself demonstrated the ascendancy of the cable 

industry as the Commission stated it would henceforth "encourage" 

the development of cable television to allow it to play its part 

in the broadcasting "single system" (105). Crucially, the number 

of non-Canadian commercial stations received via microwave would 

henceforth "generally be limited to three" (106). 

On the surface, this final policy paper appeared to indicate 1 

) 

a Commission that, at a minimum, had resigned to accept the 
, 

reality that cable was an increasingly important ~omponent in 1 
! 

Canadian communications. The document nonetheless had only 

appeared after much time and struggle had been spent on its 

wording. Furthermore, the appearance of a CRTC willing to allow a 

( more expansive scope to cable actually belied a commission which 

still looked upon the industry with a considerable dogree of 
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suspicion and reticence. Events had made it obvious that the 

"cable monster" was not easily controllable. With the evaporation 

of the CRTC's hope that the microwave issue wou1d simp1y die 

away, the Commission had given the industry sorne room to grow, 

but with the intention that this growth be carefully 

circumscribed (107). The introduction of this latest policy saw 

the blanket December 1969 ban on the importation of American 

signaIs give way to one founded on a city-by-city basis. Now the 

Commission would consider each cable request for importation on1y 

after the agency determined that Canadian broadcasting in that 

market could withstand the competition (108). The preamble to 

this latest document was careful to state that the basis for Lhe 

proposed cable television po1icy had been estab1ished by 

parliament as it was parliament which had taken the basic policy 

decision that cable was "to be integrated into the broadcastinq 

system". Related to this, the Commission described its activiLies 

of the previous two years as having "pursued the 1mplementation 

of this basic policy deciEion of Parliament". The resu1t was this 

latest statement which represented Nd cable policy (developed) 

within the framework of the present Broadcasting Act N (lOCl). 

Thus cable industry agitation and "the scream that wouJd not 

stop" in provincial legislatures, municipal ~hambers, House ai 

Commons and Senate during the period between the appearance of 

the April 1970 guidelines and those of the July 1971 paper, 

appeared to influence the Commission's decision to increëse the 

allowable carriage of American signal s via micro"7ëtve rel ay (1] 0) . 
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Final Resolution 

The publication of the July 1971 proposed regulations marked 

the end of the battle over microwave importation as a policy 

issue. The struggle to have the new Commission policy implemented 

as a standard regulation still lay ahead, however, and final 

resolution on this point was not to be achieved until October 

1972. At this same time a ministerial transfer of Pelletier from 

the Secretary of State to the DOC was to occur. This change was 

to affect profoundly the rules of the regulatory game and the 

CRTC role within that process (see "Conclusion" below). But first 

a discussion follows on the struggle waged to implement the 

CRTC's 1971 microwave policy. 

Although the cable industry had won the ·policy war" in 

terms of having a favourable policy adopted, the broadcasters 

were not yet willing to concede defeat. Their hoped-for 

salvation lay in the 1971 policy stating that the Commission 

would be willing to authorize importation only if the agency felt 

assured that Canadian broadcasting in the affected region could 

withstand the competition. The existence of this clause allowed 

the broadcasters to shift gears after July 1971 and fight a 

"guerilla war" against the cable industry. The broadcasters' 

strategy would be to argue on a city-by-city and 

hearing-by-hearinq basis as the cable industry progressively came 

before the Commission to ask that the 3-signal importation 

regulation be implemented with their license. To do this 

successfully the broadcasters needed to show that authorization 

would prove deleterious to their economic health (and Rbility to 
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produce Canadian programming). Ironically, they were helped in 

this task by the financial burden imposed by the Commission's 

desire that th~y ex tend their signal (via rebroadcasters) into 

peripheral areas (111). 

The turning point in this battle between cablecasters and 

broadcasters occurred October 1972 when cable licensees for 
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Calgary and Edmonton requested condition of license changes which 

would permit, in light of the 1971 policy, the carrying of two 

American networks in addition to the one already allowed them 

under the earlier 1970 policy. These cable entrepreneurs had 

encountered cash-flow problems and consumer resistance when they 

began to build their systems after they were granted their 

original license (and its one station provision). To succeed in 

their endeavour and to make their product sufficiently 

attractive, these cablecasters felt the need for the full 

complement of American signals (112). These requests for 

additional importation rights were voiced during a Commission 

hearing held in Edmonton. In making his presentation, the cable 

operator told the Commission that while his original 1970 license 

reflected the Commission policy of the time, denial of permission 

to import the remaining two American network signais into 

Edmonton and Calgary, now that the policy allowed this, would be 

patently un fair (113). He asked whether it would be just that 

Calgary and Edmonton should be restricted to the viewing of only 

one commercial American signal due to "the accident of geography" 

while "every one of the ten 1argest cities in Canada receives the 

three American networks" (114). In closing, he called for a stop 

to this discrimination against the people of Calgary and Edmonton 
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and forwarded to the Commission a 9,OOO-name petition of cable 

subscribers which called for full importation (115). Also 

speaking at the hearing was a Liberal candidate for Calgary in 

the then upcoming federal election who, in claiming that he 

represented no-one but himself, spoke glowingly of the record of 

the local catle firm and i ts efforts in communit:y programming. 

He too made it clear that he favoured importation (116). Then, 

dramatically, the cable licensees wanting the additional American 

network signaIs announced to the Commission that: they had reached 

an accommodation with the Calgary and Edmonton broadcasters. The 

deal struck would have the cablecasters practice both commercial 

deletion and program substitution (as provided for under the 

Commission July 1971 document) in exchange for the broadcasters 

setting aside their opposition to the importation of a second 

American signal (117). 

This development was not what the Commission had hoped for 

when it travelled west. Rather, its desire was ta have the Hright 

intervention" appear and make a good case, even dt this late 

date, which would make it possible to display to aIl why 

microwave relay should not be allowed. If this 'flere the case i t 

was possible that the Commission would still not have ta 

acquiesce to the widespread use of microwave relay of American 

signaIs (118). Instead during the hearing only the discredited 

CAB and Association of Canadian Television and Radio Artists 

(ACTRA), both widely-perceived as Hself-interested H

, appeared 

before the Commission to argue against the use of microwave. It 

was again the cablecasters who were the obvious favourites of 

those in the packed hall of the Calgary hearing. Applause rang 
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out whenever someone made a remark about how good micrm~ave would 

be for Calgary and Edmonton and uhow decent U it would be for 

people in those cities to be Utreated like people elsewhere in 

Canada u (119). The cogent case the ~ablecasters had made for 

their cause in the public forum of the Commission hearing, along 

with the deal they had struck with the local broadcasters, left 

the CRTC with little option but to approve the importation of a 

second American signal. Thus the Calgary decision was a 

'watershed' because it meant the beginning of th~ acceptance of 

microwave as a policyu (120). Importation of two American signals 

henceforth became standard Commission policy for both new cable 

licenses and renewals. 

Having at this time permitted the second commercial signal, 

the Commission was to approve carriage of the third and last 

American network after a hearing held in Vancouver in 1974. This 

then also became general Commission regulatory policy (121). 

Nevertheless, while the Commission decisions following the 

Edmonton and Vancouver hearings had created the possibility of 

putting cable in many more parts of the country, sorne of the 

Commission reticence about this cable expansion and American 

network importation had been removed due to the increasingly good 

distribution of the two Canadian services (CBC/SRC, CTV/TVA) 

(122). 
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Conclusion 

Given the virulent reaction to the CRTC's attempt in 

December 1969 to maintain the 1963 freeze on the importation of 

American signals, the question arises as to why the prohibition 

was apparently enforceable during the period 1963-1968 without 

similar outcry. Party solidarity may have played a role in 

keeping at least caucus members in line on the issue at a time 

when microwave relay of television signaIs required ministerial 

approval. The issue also seems to have been prevented from 

becoming troublesome simply because of the young nature of the 

cable industry during these years (123). It seems to be the case 

that the technology really "took offN only when the CRTC beqan to 

rationalize the cable industry in 1968. For the first time, 

cablecasters could contemplate the additional expense of either 

leasing or owning microwave facilities. With hindsight it seems 

inevitable that Canadian cable systems would eventually want to 

carry American signaIs as a part of the natural progression of 

the industry: at first cable would want to "clean up" the 

television signaIs readily available off-the-air, it would then 

want to guarantee the carriage of the rest of the Canadian 

broadcasting system. The really big Npay-off" would come with the 

opportunity to import and deliver the American network signaIs 

not otherwise available to Canadians. 

Nevertheless, ascertaining just whose policy it was that was 

being implemented during the period 1969-1971 introduces the 

difficulties that surround the use of the ward "policy" . 

Parliamentarians upset with the CRTC December ]969 "policy" were 
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told by industry representatives in Standing Committee meetings 

that the government had failed to provide the CRTC with adequate 

direction on cable since the passing of the (1968) Broadcastinq 

Act (124). Yet Juneau pointed to the Act as being the "policy 

statement" which guided the Commission in its deliberations on 

cable regulations. This semantic confusion surrounding the word 

"policy" and cable regulation was carried into the CRTC Annual 

Report of 1971-1972 wherein the suggestion seems to be made that 

the Commission's first "real" policy statement on cable was its 

document of 16 July 1971 (125). The Commission, however, had used 

the word in reference to its proposed microwave regulations long 

before that date. 

When considering the CRTC as an "independent policy-maker" 

in this case study the aspect that immediately cornes to the fore 

is that the government of the day was clearly prepared to allow 

the CRTC to handle the question of cable development. pelletier's 

reaction to parliamentary criticism of the Commission's December 

1969 microwave announcement reflected this. His behaviour 

probably also reflected the dilemma that many politicians found 

themselves facing: on the one hand, as the House had collectively 

made clear only in 1968, they wanted a strong broadcasting 

system; on the other hand, individual MPs affected by the CRTC 

action found it difficult to speak against the evident wishes of 

their constituencies for expanded cable service and American 

network signal importation. The complexity of the problem 

probably accounts for why government departments wanted nothing 

{ ta do with the issue by 1969. As mentioned, discussion between 

Secretary of State and the Commission had CRTC legal counsel 
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arguing that, technically speaking, the issue was not theirs to 

handle as the agency did not have the authority to qrant a 

license or create the microwéive systems involved themselves 

(126). Neverthe~ess neither the Secretary of State nor Minister 

Pelletier sought ta manage the situation although obviously both 

the Department and Minister were prepared ~o YcounselY the agency 

in private. In aIL the Commission seemed ta come to handle the 

issue of microwave importation due to a variety of reasons which 

included the personal relationship of its chairman, Pierre 

Juneau, to the elected government, the comparative 

weakness/reticence to get involved on the part of other state 

actors and the sheer dynamism of the CRTC as éi new organization. 

It appears in hiodsight that when parliament created the 

CRTC in reaction to the political embarrassment caused by the 

feebleness of the BBG, at that time the government was content to 

establish a new broadcasting act and "put a good man in chargeY 

(127). This "good man in charge", Pierre Juneau, had tirst come 

to the BBG Ydetermined to do something about the American nature 

of Canadian television" (128). LaMarsh picked him to head the 

new CRTC as she wanted Y someone tough and impatient". 'l'his 

Juneau was and he describes himself as someone who tends "to get 

involved, sometimes too much- (129). Meanwhile Juneau was to 

come to the new agency with excellent personal political 

connections to the Trudeau government and with well-establisheo 

friendships. He had been to school in France with both Pelletier 

and Trudeau (130). This connection made Juneau extremely 

friendly with the government, able to meet with Pellelier 

frequently, and in his role as head of the CRTC, ess~nlia]]y 
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acting as a senior advisor to the government (131). One way 

Juneau fulfilled this role was by attending cabinet meetings in 

order to advise on matters of broadcasting policy. This 

participation allowed him "to uphold the CRTC point of view on 

policy matters" (132). One of these "points of view" might have 

been the Juneau argument that a formaI directive power over the 

CRTC was not needed because the agency was "quite willing to go 

along with government policy" (133). Additionally, Juneau's 

status had allowed him to "put up a real fight" wi th the Privy 

Council Office (PCO) to have the people he wanted appointed to 

the CRTC. He told the government that it had given the Commission 

a great deal of authority and it was now time "to follow through" 

( 134) . 

In the instance of microwave, this "great deal of authority" 

also came about because of the way in which Juneau interpreted 

the policy-making powers granted the Commission by the 

Broadcastinq Act: "if it is not reserved for the minister to 

decide and yet is given by legislation .... and the CRTC is faced 

with making a decision in the absence of a policy framework 

established by the minister (then) the CRTC has to make a 

decision" (135). ln December 1969 this attitude translated for 

Juneau into "nobody else told us what to do and we had ta take a 

decision 50 we made the decision" (136). In aIl, the combination 

of Juneau's personality and his friendships with members of the 

Trudeau government, particularly with the Prime Minister himself, 

gave the CRTC an "exceptionally wide mandate- (137). 

In explaining the Cornmission's initial freedom on the 

microwave issue and self-confidence to announce the 3 December 
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1969 decision, this -Juneau- factor mUEt be combined with the 

fact that up until the early 1970s, and the rise of the DOC, 

government knowledge and research resources regarding 

broadcasting resided within the CRTC. The Secretary ot State, 

which had guided the creation of both the 1968 Broa~ca~~B3 Act 

and the CRTC, did not represent a rival source of expertise la 
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the agency on communication matters after the period 1968 (138). 

Meanwhile in terms of cabinet representation, the DOC and its 

minister, Eric Kierans, could not compete with the stronger voice 

of the Commission (and the ability of Pelletier and Juneau to 

calI "Pierre") (139). Finally the sheer -newness" of the élqency 

led the Commission to take charge of the microwave issue. 'l'lw 

activism of Juneau was matched by the dynamism of the aqency in 

general (140). The CRTC process of examining the issue of 

microwave through the holding of hearings and the consideration 

of license applications predicated on its use reflected this 

willingness to go out "and meet the problem" (141). 

Nevertheless it is obvious that starting January 1970 lhe 

entire micrmfave experience was to be a chastisement for the 

Commission; it found that both elected officials and thr> qeneral 

public were not reticent to question its judgment (and aUlhorjly 

to decide). The CRTC had undoubtably expected that its 13 

December 1969 decision would be the end ot the matter (142). 'J'he> 

Commission also seemingly expected that each "revised position" 

it was to retreat to during 1970 and 1971 could be the deUnjtiv(! 

one as it labelled each consecutive announcement "policyH. Thus, 

as a wi tness was to say before the House Standing Comrnj t U!(! on 

Broadcasting in June 1971, rather than having had a c]parth of 
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policy on cable, "there seems to have been a great variety of 

policies .... this is the bewildering part of i t" (143). This 

Ubewildering" aspect obviously carne about as the CRTC was no 

longer fully in control of the microwave issue after January 1970 

as it had been previous to that time. Henceforth it was to find 

itself largely reacting to events. Despite the impressions that 

MPs may have had that "Juneau acted at aIl times from a position 

of independence", the irony is clear in the Commission' s 13 May 

1969 announcement which stated: 

During this transitional period, the Commission is 
prepared to consider adjustments ta its policy as 
required and will welcome written comments (1~4). 

The CRTC was to find that not aIl the relevant factors ta the 

microwave issue would need ta be submitted as ·written input" to 

the Commission. It is ta a consideration of this "input" and the 

constraints generally that impinged upon the CRTC as a 

policy-maker in this series of events that the discussion now 

turns. 

This case study has demonstrated that a lobby group such as 

the cablecasters can act as the catalyst for a rethinking of a 

long-time government position and the CRTC progressively adopt a 

more liberal position in its regard. During the late 1960s and 

early 1970s the cable industry and its association had tried hard 

ta legitimize their position with federa1 politicians. In the 

case of microwave importation the industry had an issue that was 

·particularly salient and clear and which could be sold ta the 

poli ticians and Standing Commi ttee" (145). The cablecasters were 

very careful to point out the discriminatory aspect of the 1963 

importation freeze ta MPs fram the more peripheral regions. By 
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the tirne the Cornmission's December 1969 announcement, continuing 

the Secretary of State-DOT policy of prohibition, was released, 

the matter had already become a political issue. The actions of 

the cable industry illustrate that a lobby group can possess a 

number of leverage points 0ver the Commission: the hearing 

process was important in enabling this group to have its popular 

support publicly demonstrated to the agency. Once ils issue was 

out in the public domain, the viewer/consumer/citizen 

constituency of the cable industry, combined with the political 

support from sorne MPs, resulted in a lobby group which possessed 

a great deal of influence on future Commission decisions on the 

issue of importation. 

Indeed, the honeymoon days of the 1968 election had soon 

ended for the LiberaIs. From the start of their Ottawa tenure 

western Liberal caucus members had been uneasy about their 

chances for re-election. Many thought that their e]ection in the 

first place had resul ted ,'am a sort of "freak accident" (146). 

The linkage that has been ~(~scribed here between the CRTC' s 

microwave policy, regional discrimination, any upcoming election 

and the Liberal party's chances in the west carried the risk from 

the start that the Commission's supposed political independence 

might be compromised (147). Thus there were political 

considerations which affected Liberal party support for the 

Commission. Nevertheless the initial referral of the Commission's 

December policy to the House Standing Committee in early 1970 

occurred, in the words of a then-serving minister, not "because 

of any gGvernmental disagreement with the CRTC but because lhe 

government thought it would be good ta air the jS5ue". With 



(" 

( 

102 

cablecasters stirring up public demand for American signals in 

certain cities and mounting pressure applied to MPs in those 

ridings, the government felt stress over the issue both within 

its own caucus and through its departments. The MP lobbying of 

both the Secretary of State (as it was responsible for 

broadcasting) and the DOC (as i t had the power to grant micrmrave 

1jcenses and because its mandate as "broad overseer of the 

communications system") eventually found its way into the 

Commission. 

This pressure placed Pelletier in a difficult position. 

While broadly responsible for broadcasting policy, he believed in 

letting his agencies function independently with no interference 

from ~he Department and "little from the minister" (148). 

Nevertheless by the fa11 of 1969 he believed that Juneau "had to 

be told" of the MP and civic representations being made to the 

Secretary of State on the microwave issue. Thus, properly 

speaking, while the CRTC never received an indication from the 

government as ta what its position on microwave importation 

should be, ministerial involvement nonetheless occurred in the 

form of the talks that Pelletier held with Juneau on the matter 

(149). Meanwhi1e the matter was not discussed in Cabinet, nor 

likely ta bei this was not a subject that Juneau would seek to 

put on the agenda, while his personal prestige and his friendship 

with Trudeau and Pelletier would help ensure that no other 

minister requested its discussion (150). Thus it is not possible 

in this case study to speak of either a governmental or a cabinet 

policy "directive" being forwarded ta the agency. While Juneau 

evidently interpreted the powers of the Commission under the 
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Broadcastlng Act very broadly, as indicated above, he 

nevertheless believed the minister's powers in policy to be 

·whatever Parliament has delegated the minister in a defined way 

(151). In relation to this Pelletier never became directly 

involved in the microwavp case as he never used his power of 

review in connection with the issue (a power granted by 

parliament in a "defined way") . The Commission chdnge of heart 

on the topic of microwave importation was to come at the level of 

general agency poljcy and not cabinet review of specifie 

Co~~ission licenses which had been grantod. 

The fact that the affair stretched on until nearly the end 

of 1972, even though the first outcry h3d been in December 1969, 

reflected the influence of Juneau's personal relationships (which 

protected him within the Cabinet), the Hdifficulty experieneed in 

having him understand thdt the microwave decision had to change H, 

the CRTC's adversity to Htaking anything that looked like 

direction" and Pelletier's own tolerant eharacter (152). The 

role of Pelletier was crucial in allowing the CRTC a consideLable 

policy-making role in the first few years of its existence. 

However, following the October 1972 hearings in Edmonton, what 

might be called the CRTC's HGolden Era H came to an abrupt end: on 

30 October the Liberal government of Pierre Trud8au suffered an 

election reversaI that dramatically reduced the comrnandinq 

majority it had held from its 1968 vi~tory. The CRTC, whieh had 

been a factor in certain LiberaIs' re-election concerns sinee 

late 1969, was to be profoundly affected by this qovernmental 

reversaI. The government's fate affected the Commission as 

Pelletier, who had been parliamentary spokes-minister for the 
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Commission while at the Secretary of State, became the Minister 

of Communications in the ensuing post-election cabinet shuffle 

and took ministerial responsibility for the agency with him to 

his new home. Trudeau explained this move in relation to 

upcoming proposaIs for a new communications policy and the 

increasing inter-relatedness of teiecommunication technology. 

Neverthe1ess the change could be interpreted as reflecting not 

just governmental hopes for a more co-ordinated policy approach 

but also the desire for greater political and bureaucratie 

control over the CRTC (153). 

Pelletier was moved to the DOC to take him and the 

government's bilingualism and biculturalism agenda, which had 

been an issue in the election, out of the limelight (154). The 

move also involved the quick decision that he wou Id take the CRTC 

with him to his new position because of his close personal 

relationship with Juneau (155). While both Pelletier and Juneau 

were aga in st this agency re-assignrnent (the inspiration for the 

transfer originating within the PCO) the shift nevertheless 

occurred (156). The Commission aIl the same may have appreciated 

the opportunity to continue to cultivate the liaison with a 

minister who had been publicly solicitous of it because by that 

time the agency (and its cable policy) had the political 

liabillty of being designated by government members as one reason 

why they had been devastated in the west during the election 

(157). The move of Pelletier and the transfer of the Commission 

was welcomed with open arms however by the DOC. Although not 

reflected in the ministerial statements quoted earlier in the 

text, departrnental bureaucrats had long agitated before the PCO 
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- that ministerial responsibility for the CRTC should be shifted to 

the DOC. Thus while the consolidatory aspect of the ministerial 

move involved a governmental wish for a more integrative approach 

to communications, (illustrated, for instance, in the decision 

also taken at this time to begin the move towards a CRTC which 

would include telecommunication regulation), it also denoted an 

acceptance of the argument of active bureaucrats within the DOC 

(such as Richard Gwyn, de Montigny Marchard and Deputy Minister 

Allan Gotlieb). They asserted that it was nonsensical to have on 

organizational split within the government between the hardware 

(DOC) and software (CRTC)-oriented communications agencies (158). 

The DOC wanted responsibility for the CRTC - a wish that 

carried the implication that this would have the Commission 

listening more closely to the government. This was a matter which 

had become a concern of sorne politicians, reflected in talk which 

began at that time about the need for a directive power over the 

CRTC. The concern that the agency had become a liability to the 

government probably earned the Department the political support 

it needed ~o promote the move of the CRTC from the Secretary of 

State to the Department of Communications. The discussion of a 

directive power to allow the government to give the agency 

instruction on issues of policy began at least as early as the 

resumption of government business after the Christmas break 

following the original Commission decision (159). pelletier's 

ministerial re-assignment was to produce a radical change in the 

CRTC's working environment. The agency from now on was to operate 

under the constraint of being increasingly second-guessed by its 

parliamentary spokes-minister and his/her department (this, from 
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now on, being the DOC). Juneau was shown to have "clay feet" as 

he had "goofed badly" in political terms over the microwave issue 

and this changed his previously pristine image within the Trudeau 

government. The ministerial transfer followed and, as will 

become obvious in the following case studies, the CRTC was 

heneeforth to pay tte priee for this early fumble. 

pelletier's arrival at the DOC was to place the Commission 

in a position of direct competition with the Department as each 

was to contend that it was the principal source of government 

communications policy-making. This issue was to be fed by both 

the DOC and CRTC mandates seemingly allowing both organizations 

to make policy on issues which could also be said to corne within 

the gambit of the other organization. For its part the Department 

carne to believe itself responsible, Hat least indirectly·, for 

broadcasting (160). It was not to agree, as the Secretary of 

State apparently had, that a regulatory agency could advise the 

minister on matters of policy (161). Henceforth the Commission 

would find itself confronting a DOC point of view which held the 

agency accountable to the Department (162). 

The psychology had altered between the two agencies as a 

more hierarchical relationship came into play whereas previously 

the Commission had been able to remain aloof. For instance, for 

the first time the DOC had a say in the appointments made to the 

Commission and also in the setting of its budget (163). With 

this shift in responsibilities "a lot of problems were created 

and the two departments were to be fighting all the time" (164). 

There aiso foI10wed a break in the personal relations between 

Pelletier and Juneau over "CRTC incompetence N concerning cable 
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policy. This rupture could be attributed to the fact that, for 

the first time Pelletier, as spokes-minister for the Commission, 

possessed in his own department staff that could speak to the 

issues that the CRTC was handling. At the DOC he had a group of 

advisors who could talk about cable which had not been the case 

while he was at the Secretary of State (165). As a factor here 

senior staff followed him from the Secretary of State to the DOC 

that came to take the Department's territorial ambitions 

seriously. The former Assistant Under Secretary of State (Max 

Yalden) was to become DOC Deputy Minister and pelletier's former 

executive assistant (Bob Rabinovitch) was to becorne 

"Director-General of Social Policy and prograrns Branch H

, a new 

position within the Department. These are bureaucrats who will 

figure prominently in subsequent chapters. In all, the end of 

the CRTC's "golden era" involved a radical change in the 

commission's environment. It marked the end of the agency as an 

independent expert with considerable autonorny. The CRTC had 

already been challenged with the microwave issue and henceforth 

there would be increasing politicization of communication issues 

in Canada, along with the emergence of new actors including a 

more vocal cable industry, a more active DOC and increasingly 

restless provinces. 

In conclusion, musings made by one CRTC chairman, Pierre 

Camu, several years after the resolve of the microwave issue 

suggest that the Commission learned from the 1969-71 experiences 

that the regulatory process could be subject to all sorts of 

public pressures and that regulations, even when finaJized, are 

not, as Camu was to say, "inscribed in stone" (166). Carnu's 
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remarks also indicate that the Commission (and its corporate 

psyche) had by the late 1970s "worked through" this early period 

by labelling it as "one of trial and assessment" in which nit is 

difficult te conclude that any other course could have been 

adopted" (167). The microwave issue was to teach the CRTC that 

parliament could express its will, (and achieve its objectives), 

without the need to "change the act" as Juneau had taunted it. It 

did not necessarily need to take on the responsibility of 

resolving the issue at hand either. The Commission, as a "front 

line agency" which needed to take licensing decisions, could be 

relied upon to do that. Additionally, the value of the regulatory 

agency as a political "insulator" is evident in the present case 

study, since even though the microwave question became a 

political issue, it never became a gevernmental one requiring the 

Trudeau government to intervene publicly. The study exemplifies 

the type of situation where politicians are happy to have a 

regulatory agency handle a delicate issue (168). 

Microwave importation was an issue where the Commission 

would have welcomed government direction "to fill the vacuum" if 

that came in the form of a confirmation of the government 1963 

ban. Such a move would have allowed the CRTC "no game to play and 

(it) would have had nothing to study" (169). Nevertheless Juneau 

himself now believes that a "smarter and more experienced" CRTC 

should have refused to proceed with the matter in the absence of 

a government policy. The Commission instead could have 

volunteered to hold hearings on the topic and submit a report to 

the government thereby transferring "the burden of the decision 

to the government" (170). At the tirne, however, Juneau would not 
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seek government direction on the topic feeling that, as the Act 

did not clearly state that the government could give a direction 

on the matter, the issue therefore was a CRTC responsibility 

(171). 

Although not directly related the primary purpose of this 

thesis, it is interesting to note that the microwave importation 

case highlights several points made recently by John Meisel. 

He notes that politicians and regulators possess many common 

traits, undoubtedly as a consequence of having similar backgrounds. 

Their shared life experience leads to support of certain values such 

as a strong and dominant Canadian presence in the brcadcasting 

system. As an example, Parliamentarians had overwhelmingly 

passed the Broadcasting Act in 1968 which stated that the 

Canadian, and public, element was to be predominant in the 

broadcasting system. Juneau and the CRTC, being of similar 

mindset, sought to implement this policy decision du~ing the 

microwave importation series of events. Politicians and 

regulators both quickly conf~onted the fact, however, that "most 

Canadians are not at aIl nationalistic when it cornes to choosing 

television programs" (172). Quite simply, (English-) Canadians 

prefer American television (173). 

The sharing of values between regulators, Parliamentarians 

and the cultural elite has resulted in the passage of resolutions 

to bols ter the Canadian broadcasting system. However, the elite 

values underlying these resolutions are not easily reconciled 

with those held by "Middle Canada"; name1y, "democratic values 

which preclude the blind acceptance of governmental edicts~ 

(174). This is most true in areas which touch upon personal 
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freedoms: "Canadians assume that their basic rights give them 

access to any television signal that modern technology makes 

available" (175). MPs were quickly informed of this attitude 

during the microwave relay series of events. This was done in a 

manner forceful enough that the House took on as its own the 

cause for importation and led to the ensuing Parliamentary 

uproar. In the end, the regulators were the authorities which 

ultimately had to back down on the issue. 

In aIl the case study demonstrates that it is difficult to 

speak of the CRTC "usurping" ministerial or governmental powers 

in this instance when elected representatives were not prepared 

to state publicly a policy and take a stance before the 

Commission rendered its December 1969 decision. A reading of the 

following case studies will demonstrate that a cyclical pattern 

to agency-government interaction in the setting of communications 

policy in Canada exists. In each of these case studies there is 

an initial policy vacuum surrounding the issue at hand, one the 

Commission was to fill initially as the "dominant actor" in 

determining policy, only to face subsequently a reaction to its 

position requiring it to adopt major modifications. If the 

Commission can be labelled as being "out of control" on this 

particular case study it is only because it at first tried to 

defend the position it had taken. The "debate U on the issue of 

microwave importation which ensued through the House standing 

committee and Commission hearing processes was nonetheless 

successfully used by the participants which sought to have the 

Commission alter its point of view. 

In sum the microwave issue introduced the Commission to an 



111 

experience it was to encounter frequently during the balance of 

the 1970s and which will provide material for the following 

chapters: the presence, and the need to be appreciative of, the 

political dimension which exists within the regulatory process. 

AlI the cases show that the widely accepted paradigm of the 

regulatory process, namely that regulators order and others 

follow, is questionable. There are real limits to regulatory 

power. 
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The issue explored in thts chapter is the saga of the 

CRTC's cable hardware ownership policy and its fate in 

Manitoba and Saskatchewan. In this case study Commission 

efforts to devise a scheme to bring cable within the "single 

system" of broadcasting, as directed by the Broadcastinq 

Act, are analysed. To accomplish its objectives, the agency 

made use of certain "conditions of license" involving cable 

operator ownership of elements of the cable system hardware. 

These "licensing conditions" became standard CRTC practice 

and their en forcement produced a de facto Commission 

"policy". The developing conflict between these licensing 

conditions and the growing aspirations of Manitoba and 

Saskatchewan for their provinciaJly-owned telephone 

companies in the field of cable sets the stage for the 

central event of this case study: the Commission issuance of 

cable licenses for Manitoba (containing the usual 

"conditions of license") and the subsequent "setting aside" 

of these decisions by DOC Minister Jeanne Sauvé in the wake 

of an intergovernmental accord with that province (which 

would require the agency to alter the conditions of license 

that it imposed on its licensees for that province). This 
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review of the Commission's decisions was justified on the 

basis that the federal-provincial Agreement resolved many of 

the issues the Commission had previously sought to manage by 

imposing its licensing conditions while at the same time 

allowing political accommodation with Manitoba on the 

question of cable jurisdiction. 

In this series of events the hypothesis holding that 

the Commission has been a policy-maker "out of control" in 

the area of communications must be seriously questioned. 

Instead, the CRTC appears to have acted as a "political 

insulator" in the early stages of the saga. It set federal 

policy on the issue of cable ownership in the face of 

increasingly truculent provinces but did 50 with federal 

government acquiesce. Yet, once the Department and its 

minister took an active interest in the topic and Minister 

Sauvé instituted her own arrangement with a province on the 

issue, the Commission ultimately gave way on the approach 

that it had been using. In fact, the argument could be made 

that the CRTC played a great role as advisor to the 

government, even after the appearance of the 

intergovernmental accord: achieving resolution to the issue 

appeared incumbent upon the Commission finding a way by 

which to translate the meaning of the Minister's 

intergovernmental accord into the more precise language of 

the leasing contract ultimately entered into by the CRTC 

regulated cable operators for Manitoba and the public 

telephone company of the province, Manitoba Telephone System 

(MTS). With the exception of the absence of an 
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intergovernmental accord, much the same remarks regarding 

the Commission's role can be made in relation to cable 

events in Saskatchewan - events which necessarily come into 

the current case study. 

While during the se events the Commission perforuls such 

roles as "political insulator" and "policy advisor", it is 

also demonstrated to be an "independent" entity constrained 

in its functioning. It is shown to try to accommodate the 

various participants who are able to apply pressure on the 

agency for their own ends using their own respective 

methods. In this case study, participants other than the 

CRTC include 1) the federal DOC and its minister, 2) 

provincial governments, 3) their telcos, 4) the established 

Winnipeg cable operators, 5) the newly-licensed ones for 

Manitoba and Saskatchewan and, in the background, 6) popular 

demand in the prairie provinces for cable television 

service. These pressures aIl came to impinge upon the CRTC, 

more than any other state or private participant, due to the 

Commission holding public hearings which led to its 

licensing decisions. On several occasions these hearings 

provided the public forum in which the principal 

participants sought to influence the outcome of what would 

be the nature of the cable hardware conditions of license 

imposed by the CRTC for Manitoba and Saskatchewan. The 

study provides ample evidence of the informaI and less 

visible means by which pressure can be brought upon the 

Commission to adopt (in this case) a certain licensing 

stance. The real impact of this informaI pressure is 
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demonstrated in the resignation of a Commission chairman 

which can be directly attributed to the events occurring in 

this case study. 

In sum, the claim that the Commission has been "out of 

control" as a policy-maker on the issue of cable hardware 

ownership must be seriously questioned. The resolution of 

the saga shows that the CRTC essentially submitted to the 

will of the most powerful actors in this scenario: the 

federal DOC and its minister and the provinces of Manitoba 

and Saskatchewan. 

Emergence of the Issue 

As was the situation in the previous case study the 

emergence of the cable hardware ownership issue involves the 

Commission's attempt to bring order to the cable picture it 

found in the early days of its mandate. 

The previous case study on microwave importation policy 

demonstrated that the Commission, after its creation, had to 

tackle and bring order to a burgeoning cable television 

situation in Canada. Moreover this task was to be performed 

in the absence of government direction. In this policy 

vacuum the Commission began to ldentify objectives and 

develop a set of assumptions and standardized procedures to 

guide consideration of the applications for cable systems. 

This process entailed confronting many questions and issues. 

One of these issues concerned who was to own the hardware 

(ie. the physical equipment or plant) of cable television 
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systems. This superficially mundane question of ownership 

incited a fierce rivalry between the telephone and cable 

companies because each wanted to be cable hardware 

proprietor. The CRTC also had its own concerns which 

entered into the issue. Further, the provincially-owned 

telephone systems of Saskatchewan and Manitoba, as 

instruments of government policy, had objectives distinct 

from those of the privately-owned telephone systems which 

affected how they viewed the ownership issue. The goals of 

each of these participants will now be briefly considered in 

turn. 

Generally speaking, telephone companies (telcos) in 

Canada were concerned that the developing cable industry 

would no longer be content to ar.t as the mere deliverers of 

television signaIs, because of the flexibility of their 

technology. Cablecasters, the tel cos feared, would soon want 

to move into areas of message delivery which had 

traditionally been tel co turf. From the time CRTC began to 

consider the issue of cable hardware ownership the telcos 

had already sought to own cable system hardware which made 

use of their poles and right-of-ways, leasing any equipment 

required by the cablecaster to the cable licensee. Control 

of the cable hardware was viewed as a means of controlling 

the activity of this new industry. For their part the early 

cable companies were largely endeavours begun by 

entrepreneurs which had generally developed in the absence 

of telco interest. These cable opera tors were eager ta 

retain their independent status. Thus they lobbied the young 
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CR TC to be able to own, rather than lease from the telco's, 

the plant necessary to the operation of their systems. 

Simultaneously, the Commission, having had to accept 

cable as a legitimate and increasingly important aspect of 

the broadcasting system (see Chapter Two), set about 

devising how the industry could usefully contribute to 

Canadian broadcasting: the Commission accepted the 

cablecasters' argument that they required ownership of the 

hardware to be able to establish their industry on a secure 

financial f~oting rationalizing that a "healthyH cable 

industry could begin to contribute to the realization of the 

objectives of the Broadcasting Act (1). Meeting what it 

perceived to be the objectives of the Broadcasting Act 

provided the focus to the CRTC's concerns in the matter. It 

wanted to be sure that whatever it was to finally decide 

would be all of the policy objectives for cable and that it 

would remain in a position to effectively regulate cable as 

a broadcasting concern (as under the Broadcasting Act). The 

Commission was unprepared to take any moves that could 

les sen this ability. The Commission believed that imposing 

certai.n hardware ownership requirements as "conditions of 

license" would ensure that regulation of the cable industry 

(and its programming) remained under federal control. The 

possible fragmentation of the Canadian broadcasting system, 

which could result if the provinces acquired ownership of 

any part of the cable industry, could be preempted by 

imposing Hconditions" which required that a certain amount 

of the hardware involved be owned by the 



( 

{ 

118 

Cornrnission-regulated cable licensee (2). 

LastJy, the provincially-owned tel cos of Saskatchewan 

and Manitoba were particularly concerned about the technical 

threat posed by expanding cable systems because, as 

government instruments, these telcos were charged with the 

realization of overt provincial social policies. These 

policies particularly entailed the assurance of 

reasonably-priced rural telephone service. As was the case 

with the priva te telcos, the realization that cable systems 

might be able to ~ompete in message delivery prompted 

provincial telcos' interest in the ownership of cable 

distribution systems as a means of preempting this 

possibility. Additionally, both MTS and SaskTel (the 

provincial public telco for the Province of Saskatchewan), 

who shared a political difficulty in raising their rates, no 

doubt viewed cable operations as a potential revenue source 

and means to cross-subsidize their phone operations (3). 

Further, at least in the case of MTS, the provincial telco 

seemingly had political clout such that, if it believed that 

it should own the hardware, this would become the provincial 

position (4). 

Against this backdrop, by the end of 1970, a Commission 

position on the question of ownership was becoming 

discernable: the Commission favoured cable company ownership 

of hardware rather than it being leased from the telcos. By 

this time the Commission had agreed to a Nova Scotia CATV 

applicant's request to own all the system plant as a 

condition of license (5). The CRTC had also found Ha 
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friend" in the Davey Committee report which had advocated 

against telco, and more specifically Bell, ownership of 

cable hardware (6). What was evolving as the Commission's 

cable hardware ownership policy spread from the Nova Scotian 

decision to elsewhere in Canada, becoming a universal 

condition of license applicable to all cable systems 

licensed for the first time. By 1975 it had become a de 

facto requirement for cable license renewal (7). This 

"Commission policy position on cable hardware ownership" was 

arrived at in the absence of any direct government 

indication of its preference in the matter. Nevertheless it 

can be interpreted that the agency had come to its stance on 

the issue to avoid the "pre-emptive" seizing of control of 

cable systems by the telcos: thinking of the potential 

competition that cable technology offered to the existing 

carriers, the Commission was concerned that no future 

possibilities for cable be foreclosed, at least until 

"federal authorities have reached important po1icy 

decisions" in its regard (8). 

Meanwhi1e, cable development in Manitoba and 

Saskatchewan had been slow in comparison to the rest of 

Canada: in the case of Manitoba, after two system licenses 

were granted for Winnipeg in 1967, no more were to be issued 

until the 1976 decisions which are at the nucleus of this 

case study; while in Saskatchewan, a comparable situation 

existed with cable 1icense applications having been 

outstanding since 1969 (9). provincial officials in both of 

the western provinces, however, were becoming more 
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interested in cable (no doubt partially due to concern 

expressed by the provincial telcos and the increasing public 

pressure for an expansion of the service) and began to 

approach the Commission on the question. However the 

apparent conflict between what seemed to be the Commission 

position on cable hardware ownership and the likely position 

of the provincial telcos on the issue, appeared ta create an 

obstacle to cable development in those provinces. 

Correspondingly, cable applications for the region which had 

been filed with the Commission in Ottawa were scarce (10). 

However, the Commission stance on the 'issue of cable 

hardware ownership had never been made unequivocally 

explicit. An early Western request for Commission 

clarification on its position produced the non-conclusive 

response from CRTC legal counsel (John Lawrence) that 

"present CRTC policy requires operator ownership of 

amplifiers, drops and head-end"; yet nevertheless: 

While this would preclude the ownership of such 
equipment by third parties, including a telephone 
company, l did not state that telephone companies 
were excluded from ownership by CRTC policy (11). 

This contradictory illumination of the Commission view on the 

matter was provided in a personal communication. In terms of 

official agency statements there existed a decided lack of 

documentation. Ownership policy for instance was not given 

direct mention in the Commission's "Bible" on cable regulation, 

the July 1971 cable policy document. 

The entrenched existence of the Commission's policy as a 

condition of license, led Saskatchewan officiaIs at one point to 

complain to the Commission of their inability to find a CRTC 



statement on hardware ownership (12). The Commission response 

interestingly acknowledges that: 

... the Commission has often used decisions as 
vehicles for enunciating specifie requirements and 
policies (and that) the various decisions 
alluding to license requirements for ownership of 
facilities are considered to be a statement of 
Commission policy (13). 
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Against this backdrop of a Commission "policy" which existed in 

the form of conditions imposed on licenses and a developing 

provincial sensitivity on the issue of ownership, the CRTC began 

a more active consideration of cable deve10pment in Manitoba and 

Saskatchewan. 

The Dominance of the Commission 

After assuming responsibility for cable regulation in 1968, 

the Commission first considered cable license applications for 

Manitoba and Saskatchewan during a May 1974 hearing in Winnipeg. 

This hearing had been sorne time in coming: intention to hold a 

hearing on cable in the province had first been announced on 31 

July 1972. The notice for the 1974 hearing itself was only 

issued after lan Turnbull (the Minister "Responsible for 

Communications in Manitoba") had met with Juneau in order to 

discuss broadcasting service in the province (14). Renewal 

hearings for Winnipeg 1icensees who began operation in 1967 werc 

also held at this time. These cable opera tors had signed 

"partial agreements" with MTS when they began service, by which 

they owned the cable amplifiers and house drops. These accords 

were to lapse in 1979. 

At the opening of the CRTC Winnipeg hearing the Manitoba 
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government notified the Commission that it wished to alter its 

"partial arrangement" with the Winnipeg operators. The new 

provincial stance, expressed both in a policy document released 

on the eve of the Commission hearing and the hearing presentation 

statement made by the Manitoba Minister, held that MTS, "for aIl 

future agreements with cable operators", would only agree ta a 

full-Iease arrangement (15). The CRTC's reaction to the Manitoba 

position was contained in a statement uttered by General Counsel, 

John Lawrence, towards the close of the hearing: 

The proposal of the Manitoba government would be 
to the effect that cable television aperators 
should restrict their activities to cable 
television services and that the common carriers 
should be entitled to these sole rights ta carry 
all other types of cable services . 
... now quite apart from any so-called 

jurisdictional question, how about the practical 
effect of that ... is (it) really practical, as a 
practical matter, (to) divorce those two things 
(16) . 

Despite the holding af the hearing, the CRTC and the province 

were far apart on the issue of cable hardware ownershipi the 

Commission was still fearful of any measures which might 

constrain cablecasters and cause CRTC to lose control over the 

content they carried, while the province was becoming more 

adamant that its telco should own the complete cable delivery 

system. The noncanclusive nature of the hearing demonstrated how 

little the Commission and Manitoba, at least publicly, had to say 

to each other given their differences on the question of 

ownership. Nevertheless, despite the disappointing results of 

the Winnipeg hearing, a consultative process had started and 

Commission staff and provincial representatives were to continue 

ta meet through the spring of 1974 in arder ta plan for cable in 
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Manitoba (17). 

During this period of Commission predominance in planning 

the role of cable in Canada (and its future in Manitoba and 

Saskatchewan as well) events were occurring elsewhere which would 

soon have an impact on the Commission's prerogative in this 

regard. Both the DOC and its minister along, with the provinces, 

were becoming increasingly restless over a CRTC-set agenda. The 

reasons for the emergence of these increasingly important 

participants in the communications policy-making process are now 

considered in turn, beginning with the roie of the Department. 

While the CRTC had been holding the above-mentioned 

discussions with Manitoba, the DOC had also been meeting with the 

provinces as a result of the policy proposais contained in its 

"Green paper" of 1973 (for more details on this document see 

below) (18). These federal-provincial talks reflected the 

increasing public interest the Department had taken in cable 

matters since ministerial responsibility for the CRTC had heen 

transferred from the Secretary of Stat< when Gérard Pelletier was 

moved to the DOC in late 1972 (on this see Chapter Two). 

While Pelletier had been characterized as highly supportive 

and solicitous of the Commission while he was Secretary of State, 

his move to the DOC wrought fundamental changes in his 

relationship to the agency (19). Pelletier came to be influenced 

by the ambitious staff at the Department who were not prepared to 

accept the view, as had been espoused by the previous DOC 

Minister, Eric Kierans, that -as Johnny come iately on the 

communications policy black" the Department could only be active 

in areas "left over" by the CRTC. These bureaucrats, chippinq 
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away at the authority of both Juneau and the CRTC in the wake of 

the microwave controversy and the western election results of 

1972, began to find ·pelletier listening to them" (20). The 

confidence that Pelletier was placing in advice given him by 

senior officiais (such as Deputy Minister Max Yalden and 

Director-General of the Social Policy and programs Branch, Bob 

Rabinovitch, both of whom had followed Pelletier from the 

Department of the Secretary of State), increasingly acted as a 

substitute for that which he had previously received from Juneau 

and the Commission. The aspirations of the DOC to play a greater 

policy role, which evidently would have to come at the expense of 

the regulatory agency, began to have manifest results after the 

arrivai of Pelletier. In the wake of the appearance of the "Green 

Paper" the authority of the Commission was to be publicly 

challenged by the Department. 

Evidence of a changing DOC-CRTC relationship took several 

forms within the space of a few months in 1974. pelletier's 

request to Juneau for an outline of his and the Cornmission's 

views on cable hardware ownership demonstrated that the 

Department had undertaken a review of Commission practices in 

cable regulation (although the DOC had already historically taken 

a stance different from that of the CRTC on the question) (21). 

By May 1974 DOC Deputy Minister Yaiden WRS calling for a 

broadcasting policy role for the Minister of Communications 

greater "than that assigned to him exclusively un der the Radio 

Act", saying that the 1972 transfer .. postulated" such a 

development. The Department defended this interpretation in 

terms of the "more comprehensive approach" ta policy planning 
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required to adequately encourage a hybrid role for cable (22). 

The impression of a departmental attack on the Commission's 

competency was strengthened the following month in another deputy 

minister speech. Here Yalden askcd whether it was not "too 

simplistic to believe" that regulation alone could provide an 

adequate channel for the translation of communications policy 

into action on a "regular and timely basis" particularly where 

federal-provincial policy decisions were involved (23). Yalden 

had been persuaded to make these comments only after much coaxing 

by officials within his department (24). They nevertheless 

displayed sentiments having an institutional history within the 

Department: they simply described the long-standing DOC desire 

that it make policy in the area of cable (25). Their 

implications for the fate of the CRTC did not pass unnoticed by 

its constituency (26). The continued attraction to the DOC of 

able and active bureaucrats from elsewhere within the civil 

service led to the Department setting up a broadcasting sector 

"to aid development of new policies to further the objectives oi 

a national broadcasting policy" (27). By the spring of 1975 the 

responsibility for preparation and submission of cabinet 

documents on broadcasting policy had shifted to the DOC with the 

Department of the Secretary of State now eclipsed (28). 

The DOC's bid for a greater policy-making role coincided 

with a similar demand by the provinces. These provincial demands 

produced a different agenda for Pelletier at the DOC than that he 

had held while at the Department of the Secretary of State: 

smoothing out relations with the provinces was now a priority. 

Collectively, the departmental desire to make communications 
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policy combined with provincial fermentation in the area resulted 

in the 1975 inhouse appearance of the first DOC cable policy 

document (29). The document allowed for 2-tier (federal and 

provincial) regulation of cable (as discussed in the 1973 "Green 

Paper") and had been developed in the face of the Commission' s 

hostility. In fact, CRTC staff had been instructed not to speak 

with DOC people (30). Despite statements from Pelletier 

expressing faith in the ability of the Commission to "do a good 

job" and saying that the CRTC was " ... an authority independent 

from the government over the whole field of broadcasting in 

certain matters N (which was an Narrangement" in which Pelletier 

still Nbelieved N), the impression that Pelletier and the DOC had 

lost confidence in the CRTC's capa~ity to deal with cable was 

developing (31). 

This impression was strengthened when the long-standing 

Juneau-Pelletier friendship experienced a rupture during 

1974-1975. This falling-out was Ndue a great deal to the 

activities of the DOC staff" (32). The confrontation here was 

not just over the Department's assurning a greater interest in 

cable policy or Pelletier being advised by a new group of staff 

who increasingly rivalled the CRTC, but also over mundane issues 

which irritated both Juneau and the agency. An example was that 

the Commission was being Nshadowed by DOC staff aIl the time" 

which included departmental personnel Nalways at the back of the 

room" during CRTC public hearings) (33). AIso, the Department's 

legislative ambitions had the Commission annoyed, for the DOC 

efforts to rewrite the Act Nvirtually on a constant basis 

starting in 1974" forced Commission staff to N spend endless hours 
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examining their proposais" - particularly those which concerned 

the reframing of the Cabinet's directive power (34). Despite 

these actions whica obviously troubled the Commission (Juneau 

being irritatpd to the point of threatening to resign during the 

summer of 1975), the DOC's moves to develop a policy research 

capacity in order to "reassert a limited degree of control over 

policy in broadcasting" did not negate for the government the 

utility that the regulatory agency offered at times (35). One of 

these occasions was when Pelletier was able to deflect MP concern 

regarding the slow cable development in Manitoba onto tte CRTe 

saying: 

no hearing or decision of the CRTC has ever 
been delayed due to confusion or uncertainty of 
government policy .... (the "occasional licensing 
delay· having been caused by the CRTC's) .... own 
policy of regulation (36). 

Given that the Department's first cable policy document was only 

to appear (inhouse) the following surnmer, the Minister could not 

help but be correct in his assessment, if somewhat disingenuous. 

The second group of participants wanting an increased 

policy-making role, the provinces, also became more active during 

this period. By 1974 many of the provinces had a communications 

bureaucracy parallel to that of the federal DOC. As the provinces 

now had jurisdictional ambitions as well as specifie policy 

objectives, the CRTC found itself spending more time attendinq to 

their demands. To illustrate, a discussion of the cable issue at 

the Western Premiers annual meeting (August 1973) produced both a 

statement expressing concern over "federal intrusion· into 

provincial cable jurisdiction and a call for "Disclosure of 

Information" to allow access "to the data and working papers 
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which form the basis for federal decisions related ta ... cable 

television operations ... ". Most of these dossiers would be on 

file at the Commission (37). 

The heightened provincial interest in communications can be 

linked to the federal DOC's Telecommission Series of 

investigations into communications issues of the early 1970s. The 

resulting intergovernmental rivalry that the parallel 

federal-provincial bureaucracy was to engender (with a 

questioning of federal authority serving as its principal focus) 

was to lead even former DOC Deputy Minister Max Yalden to state 

that the creation of the DOC "was a mistake U because "we created 

our own problems" (as i ts establishment sparked provincial 

interest in the policy area) (38). The first substantial effort 

by the Department to deal with this increased provincial interest 

in communication matters was the above-mentioned "Green Paper" 

(Proposals for ~ Communications Policy for Canada). Tabled in 

the House in March 1973, Pelletier spoke of it as an attempt to 

bring back ·some balance in the legislation H (39). While the 

document spoke of a "two-tier system of regulation", designed to 

placate the provinces, it also contemplated that 

... opportunity must be provided for the 
Governor-in-Council to give directions, compatible 
with the statute, as to the policies to be 
followed in pursuing national objectives (40). 

This request was justified in terms of the Minister 

requiring more flexibility than that currently possessed in the 

"complex field of communications", which would allow the federal 

government to reach accommodation with the provinces on their 

demands for a greater voice in the regulatory and policy-making 

processes. However this departmental wish for a directive power 
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in or der to negotiate with the provinces, reflected the 

departmental "lack of confidence" in the CRTC being able to 

handle the cable situation. It was combined with a general DOC 

sentiment that it had little power over the Commission and a 

belief, in light of the microwave importation issue, that the 

agency "wasn't listening to the government h (41). The waters for 

a DOC directive power were "tested" shortly thereafter with a 

proposed private member's bill: it put forth amendments to the 

Broadcasting Act which would allow for cabinet review of CR'rc 

"policy decisions" and the provision that the Governor-in-Council 

could issue directives to such decisions (42). Despite the bill 

not proceeding past first reading, the Department presented its 

own legisla~ive proposals later that year with the first reading 

of "Bill C-5" on 2 October 1974 (43). This proposed legislation's 

provision for the issuance of directives to the agency was 

thought saleable to the House because it would make the agency 

"more politically astute", in the words of a DOC official of the 

time. In the end, the version of Bill C-5 which received Royal 

Assent during 1975 did not contain provisions for a directive 

power. It was ta be the case that even the (comparatively) simple 

transfer of responsibility for telecornmunications regulation from 

the Canadian Transport Commission to the CRTC, as provided for by 

the bill, "took sorne doing" and the directive power was 

sacrificed at this occasion by the Department for the sake of 

political expediency (44). It was, however, as will be seen, 

repeatedly proposed in later years (in various forms) (45). 

Despite the DOC legislative attempts ta obtain more direct 

control over the agency, "the talk didn't change anything" in the 
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opinion of the CRTC, so the Commission "decided ta carry on as 

always" (46). 
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Part of this Hcarrying on" included considering a proposal 

made by Manitoba for a tripartite meeting of officials from the 

DOC, CRTC and Manitoba government in order to exchange 

Hinformation and data related ta policy formulation activities of 

common interest H (47). The DOC was presumably especially 

prepared for this type of intergovernmental meeting having 

established in October 1973 a "Federal-Provincial Relations 

Branch" in order to aid the two levels of government ta "greater 

harrnonize their policies H (48). The Manitoba propos al was no 

doubt made to maintain a sense of momenturn in the wake of the 

Winnipeg hearing; Pelletier was receptive ta holding such joint 

meetings - as long as they were limited to discussions on overall 

policy ic~ùes (49). Juneau was far less enthusiastic, voicing 

his "~istinct reservations H over the establishment of such a 

consultative committee to Assistant Deputy Minister De Montigny 

Marchand of the DOC (50). The tripartite meeting was 

nevertheless held on 13 November 1974 and led to agreement both 

ta give further thought to Manitoba's propos al of a 

jointly-formulated "~onceptual plan for the province H and to set 

ct date for a second meeting (51). In the wake of the first 

meeting the DOC proposed ta the CRTC that they discuss the 

Manitoba situation before the next tripartite meeting but the 

CRTC reluctance to hold additional meetings was profound (52). 

The Commission, ostensibly concerned about protecting the 

autonomy of its licensing function, strove to have clarified what 

were "properly the subject of tripartite working meetings". A 
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CR TC memorandum stated that "if master planning is to develop 

between the CRTC and other departments" a number of concerns 

needed to "be resolved at the start", which included, among 

others things: 

- who decides on the planning goals? 

- does the plan(ning process) involve developments 
on cable tv? (53). 
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While these bureaucratie negotiations at the federal level 

occurred, the Manitoba government announced that the MTS planned 

the construction of a "Local Broadcast Network" (LBN) cable 

system for the communities of Brandon, Portage La prairie an~ 

Selkirk (all then without service). This "network" was to 

... pave the way for the introduction of a wide 
variety of services, as weIl as to provide 
facilities for the distribution of cable 
television signals (54). 

By the time the proposed legislation appeared in Manitoba the 

CRTC had decided not to participate formally in further 

tripartite meetings. It instead asked if it could occasionally 

"sit in" on the meetings between DOC and Manitoba officials that 

the Department had decided to pursue (55). 

Meanwhile, on the Saskatchewan front, developments had been 

slower and interaction between the Commission and Saskatchewan 

had been of a more limited nature: sorne correspondence in July 

1973, a meeting in December 1974, and attendance at a CATV 

seminar tn Regina in January 1975. In July 1975, the provincial 

Minister wrote the Commission to say the Province believed its 

cable policy of SaskTel cable hardwarE' ownership combined wi th 

system management on an exclusively co-operative basis (see 

below) to be "attainable" (given the "two-tier" delegated 

" 
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authority spoken of by the federal government in its "Grey 

Paper") (56). The Minister's remarks were in reference to 

another DOC document which had just recently appeared: the 1975 

"Grey Paper" (officially known as Communications: Sorne Federal 

Proposals). In addition ta speaking of possible "co-operative 

regulatory arrangements" with the provinces, this document also 

re-introduced the Department's argument for the necessary 

authorizatlon of the Governor-in-Council to "give formal 

directions ta the Commission on the interpretation of statutory 

objectives and the means for their implementation" (57). While 

this DOC legislative activity was on-going, developments 

continued on the Manitoba and Saskatchewan cable front. The 

Commission for its part was dealing with the practical issues at 

hand, one of which was negotiating with the two prairie provinces 

on the cable hardware issue to see if any points of commonality 

could be found before another licensing hearing was held. 

On 1 August (1975) the Commission had announced its request 

for applications for the provision of cable television service in 

Manitoba (for Portage La Prairie, Brandon and Selkirk) and 

Saskatchewnn (for Regina, Saskatoon, Moose Jaw and North 

Battleford). Both public announcements reminded potential 

applicants of the Commission's previous requirements and "policy 

announcements" on ownership (58). This explicit reference to 

ownership by the CRTC produced a sharp response from Manitoba: 

Turnbull complained to Pelletier that the CRTC threatened ta 

provoke "a serious conflict between federal and provincial cable 

policy" through its behaviour during the November "tripartite" 

meeting, its Ndisregard" of the province's "discussion paper" and 
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"unprecedented" reference to pa st hardware ownership policy in 

the 1 August announcement. At the same time as these remarks, 

Turnbull requested a meeting with Pelletier in order to bypass 

the CRTC (59). The differences existing between "federal and 

provincial cable policy" was to lead to much jockeying amongst 

the DOC, CRTC, Saskatchewan and Manitoba hureaucracies during the 

interval between the Commission calI for cable license 

applications and the subsequent Winnipeg hearing ten months later 

(May 1976). As a part of this jockeying, SaskTel's response to 

the Commission application calI was to inform potential 

applicants that it would only supply facilities to firms 

respecting provincial policy guidelines and that any alteration 

to this long-standing pollcy would have to await "acceptable 

arrangements being made between the federal government and the 

Government of Saskatchewan" (60). 

The Saskatchewan Minister "Responsible for Communications" 

had unveiled a provincial policy in October 1972 calling for 

cable to be run as a public utility with SaskTel owning and 

installing aIl cable hardware systems and only 

community-operated, non-profit groups (with the aid of public 

grants) being able to use the systems for local programming (61). 

This was a policy SaskTel was evidently keen to maintain (62). 

The Commission, however, had great reservations toward both 

developing cable television on a public utility basis (for the 

content reasons given above) and adopting a "pre-licensing 

procedure" which would restrict the type of applications accepted 

by the Commission for Saskatchewan to only community co-operative 

groups (63). In an effort to placate Saskatchewan and SaskTel 
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the CRTC issued a clarification to its 1 August 1975 application 

calI for Saskatchewan on the issue of ownership: 

The Commission vlishes to confirm that its 
Announcement should not be interpreted as 
prec1uding the hearing of any potentlal 
application ... (64). 

The Commission then privately confirmed to Minister Turnbull of 

Manitoba that the announcement "applies to aIl cable television 

applications" which meant those whose "ownership principles" 

differed from the Commission's policies" (65). While Turnbull 

considered that the CRTC's announcement represented "a 

considerable softening of the Commission's position since the 1 

August announcement", he nevertheless remained of the opinion 

that: 

Stripped of everything else, .... it really cornes 
down to a question of whether the CRTC has any 
right to dictate to MTS the terms and conditions 
under which it makes available its poles and ducts 
to a cable operatorO (66). 

The CRTC meanwhile had informed Saskatchewan that it would 

have to adjust its provincial policy guidelines allowing SaskTel 

to enter into lease arrangements only with co-operatives and 

invoked DOC support on this point (67). Saskatchewan's response, 

which suggested a "swapo between the Commission allowing SaskTel 

ownership of the cable distribution system (excluding headends) 

in return for SaskTel entertaining Many prospective applicants 

for the CRTC license", went unpursued by the Commission (68). 

Simultaneously an attempt by the Saskatchewan government to 

bypass the Commission on the issue of ownership failed: the 

federal Cabinet refused the province's request to alter 

Order-in-Council P.C. 1972-1569 which disallowed provincial 

government agencies from holding broadcasting undertaking 
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licenses. Thus SaskTel was still ineligible to receive a cable 

license. The new federal DOC Minister, Jeanne Sauvé, wrote the 

provincial Minister in Saskatchewan saying that any amendment to 

the Order-in-Council: 

... should only be addressed after we have 
reached multilateral agreement on possible 
provincial entry into general broadcasting. l am 
very willing, however, to have our officials 
discuss possible provincial entry into general 
broadcasting and means of provincial involvement 
in the process of licensing and regulating 
broadcast receiving undertakings (69). 

Any negotiations involving a possible greater provincial 

role in both broadcasting and traditional CRTC regulatory areas 

would involve an agency and a department on the federal level 

which had both undergone changes in leadership. Pelletier had 

retired from politics and Juneau had left the CRTC the previous 

fall to run as a candidate in pelletier's old Montreal riding. 

Juneau had already become interim DOC minister and was attempting 

the move into government as the Commission was no longer the 

"power base" i t once was since Pelletier' s move to the DOC and 

the Department's attempt to bring the agency Nto heel N. This was 

a fact which did not Nsit weil" with Juneau (70). Juneau however 

was to lose his election bid and in compensation was taken within 

the Prime Minister's Office (PMO). In the aftermath of Juneau's 

by-election loss, Jeanne Sauvé was to be appointed DOC minister -

and promptly indicated that it was her deputy minister (Max 

Yalden), and not the CRTC, that was to act as her policy advisor 

(71) . In the wake of these events the situation at the CRTC was 

one of disarray as former Vice-Chairman Harry Boyle was appointed 

only as an NActing Chairman N (72). 

Against this backdrop of intergovernmental barterjng and 



( 

\ 

~ : 

l' 

136 

federal personnel changes, the guerrilla war continued between 

the CRTC and the MTS as applicants prepared their submissions in 

response to the CRTC's application call during the fall-winter of 

1975-1976 (73). The MTS proceeded with the installation of its 

LBN distribution facilities while private firms preparing 

dossiers on the centres to be cabled complained to the CRTC of 

MTS s10wness in providing the essential information and priee 

quotes necessary to the completion of their applications (74). 

The MTS was also to forcibly occupy sorne of the CRTC's attention 

as it replaced sorne of the amplifiers of a Winnipeg cable 

licensee's system with its own (as allowed for under provisions 

of the 1967 Agreement) for the purposes of "an inter-hospital 

communications experiment H (75). The CRTC's response was that 

before any channel of a broadcasting receiving undertaking could 

be used, the licensee had to obtain the necessary authority from 

the Commission and the operator could not permit the use of its 

undertakings except as required or authorized by its license or 

cable regulations (76). This stance obviously placed the 

Winnipeg licensees in a potentially difficult position if both 

the MTS and CRTC exercised their respective prerogatives. As it 

was, the cable operator voluntarily ceased service for a short 

while - and the resulting public reaction prompted MTS to 

reconsider its action (77). With this incident the first salvos 

had been publicly fired in preparation for the confrontation that 

would take place at the May 1976 cable license hearing in 

Winnipeg. 

At the hearjng itself, the CCTA and the Winnipeg cable 

operators went on the offensive, atternpting to persuade the CRTC 
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that both recent MTS actions and its policy position in contract 

negotiations threatened federal control over cable matters 

ranging from content carried to likely increases in subscriber 

rates. Minister Turnbull for his part defended the LBN concept 

and claimed it necessary to allow Manitoba to fulfill its common 

carrier service obligations to aIl provincial residents. He also 

took the opportunity to criticize the CRTC for the lack of cable 

development in Manitoba since 1967 and its "rigidity on the 

hardware question" (78). The clash between the Commission's 

responsibility for broadcasting and Manitoba's responsibility for 

common carrier services led to remarks such as the following: 

Is it proper .... for the CRTC to impose hardware 
ownership requirements which may impinge upon 
provincial rights. This is a situation which we 
wish to avoid and l am certain that you do too, 
and this is why we have come before you We 
would like to sit down with you .... We wish to 
co-operate with you (79). 

MTS attempted to have the CRTC authorize cable undertakings 

for Brandon, Portage La prairie and Selkirk by accepting the 

draft service agreement for LBN the agency was offering the 

private cable applicants (80). The provincial carrier claimed 

that the Commission would have "the same ability to control 

content as with operators who own, as a minimum, his ampli fiers 

and drops". Thus MTS also attempted to demonstrate sorne 

flexibility in saying that the draft agreement would be the 

subject of discussion between the provincial government and the 

DOC, discussions to which N we would assume that the Commission 

and ourselves would be party ... to resolve the most satisfactory 

wording N (81). The Commission however appeared unconvinced by 

MTS reassurances of guaranteeing CRTC control of content under 
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any LBN contract. CRTC Chairman Boyle reacted with the remark: 

... the Commission has tried to avoid the use of 
the word ·content· because it has connotations in 
terms that go beyond this particular thing of 
hardware .... There are developments in 
broadcasting that would be in effect related to 
form as well as related to types (82). 

CRTC legal counsel indicated the trend of the Commission's 
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thinking by questioning a cable license applicant as to whether 

he would be able to afford the necessary equipment if the 

Commission decided to grant a license on a full hardware 

ownership basis only (83). Thus the hearing helped to publicly 

define the positions of Manitoba and MTS, both of whom were 

determined ta retain the provincial crown corporation as the main 

supplier of telecommunication services in the province, and the 

position of the CRTC, concerned about maintaining control over 

content. The agency, however, while appearing firm in its 

ownership policy, was nevertheless faced with the possibility 

that whatever cable applicants it might authorize, they could 

possibly not have the access to MTS facilities and right-of-ways 

required to begin operations. 

In the hearing's aftermath the CRTC's hand over the cable 

ownership issue appeared to be strengthened both by the Manitoba 

Public Utility Board concluding that the CRTC had jurisdiction 

over agreements entered into between cable companies and the MTS. 

and by Sauvé statement that ·any decision to stipulate ownership 

will be made by the CRTC· (84). However, hints that the 

CRTC might be sacrificed to political accommodation on the 

hardware ownership question came when Premier Schreyer of 

Manitoba stated that Manitoba was not interested in controlling 

cable content - and that the province was willing to enter into a 
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formal contract with the federal government, recognizing that 

licensing of operators and supervision of programming "is and 

should remain, a federal responsibility" (85), With Schreyer 

speaking of the possibility of arriving at a formal 

intergovernmental contract, speculation arose that "a 'deal' may 

have been made" between Sauvê and the provincial Ministers of 

Communications on the matter of cable hardware ownership and that 

the pending decisions before the CRTC for Saskatchewan and 

Manitoba would reflect this "new arrangement", Sauvé, when asked 

about these on-going federal-provincial ministerial meetings, 

particularly between her departmenL and Saskatchewan and 

Manitoba, responded that her consultations "were only part of a 

round of meetings ... (allowing me) to become acquainted with al] 

my provincial counterparts" (86). Further, these 

intergovernmental meetings would "in no way" influence pending 

CRTC cable rulings, because: 

... discussions at those meetings were on general 
questions of federal and provincial concern on 
various aspects of communications, and were not 
part of any specifie applications to be heard by 
the CRTC (87). 

Simultaneous with these remarks which signalled that the 

Commission's cable ownership policy was being discussed in a 

wider (and more political) forum, the House, for the first time, 

seemed interested in the question of hardware ownership. 

Appearing before the House Standing Committee on Broadcasting, 

Sauvê characterized the intergovernmental talks as concerning 

cable matters that were being discussed only in terms of 

"administrative arrangements" (88). pushed on the question of 

cable ownership during a subsequent appearance before the 
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Cornmittee, the Minister suggested that the CRTC "possibly" could 

hold hearings on the general question of hardware ownership "if 

the problem becomes important enough" (89). Committee members 

continued to press Sauvé on the question of the existence of a 

government policy on cable hardware ownership. She responded with 

her opinion the the eRTC had none (but it had "at least in 

certain cases, made it a requirement of the licensee to own sorne 

of its hardware") and that her own department had no policy on 

the issue, but "in due course, this might come up for review and 

for consideration as government policy" (90). 

Of course, the issue had been "under review" long enough by 

the DOC for the Department to have produced its "CATV Hardware 

Ownership Discussion Paper" in the surnmer of 1975. Since that 

time the Department had felt the need to come up with a policy 

position concerning the ownership of cable hardware (91). 

Nevertheless, as mentioned above, a departmental position 

favouring telco ownership of cable hardware had existed for a 

number of years so for aIl practical purposes it could be said 

that a departmental position on the question did exist. Thus the 

Minister's House remarks could be interpreted as saying, as a 

former senior DOC official was to suggest: 

... that there is no policy to be published, 
there is no need to publish a policy .... that 
does not necessarily mean that within the 
Department there is not a policy stance, a policy 
approach ... or even if it (a policy) is ready, 
that it should be published ... (92). 

This evident departmental wariness to adopt a public policy 

position on the question of hardware ownership during the summer 

of 1976 was reflected in Deputy Minister Yalden counselling the 

Minister to exercise prudence in her statements on the topic; she 
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was advised to state that while discussions with the provinces: 

... will not in any way influence current rnatters 
before the CRTC (and) that whi1e the final 
decision will be taken by the regulatory body, Vou 
support the flexible application of the 
Broadcastinq Act across different regions of the 
country ta best meet the communications needs of 
various regions (93). 

Boyle had followed Sauvé's appearance before the House 

Committee and, in response to continued MP interest on the 

question of hardware ownership, stated that the Commission had 

neither received direction nor had had any discussion with the 

government on the issue. He said that hardware, as lt related to 

Manitoba and Saskatchewan, was a matter presently before the 

Commission and would be heard un der the present rules and Act. 

He also characterized the cur~ently ongoing ministerial 

discussions as concerning "sorne future legislation but that has 

nothing to do with the matter at hand" (94). 

The Sauvé and Boyle remarks made before the Standing 

Committee were "technically true" in the sense that the state of 

federal-provincial talks during the early summer of 1976 were of 

a "general, exploratory nature" and had no specifie CRTC decision 

as the subject of their discussion. It was also "true" that the 

DOC had "no hardware policy" in the sense of having something 

that was publicly available on the issue. Nevertheless, the 

intergovernrnental talks were to quickly affect "a matter at hand" 

because after the public exarnination of DOC and CRTC activities 

that the committee hearir.gs provided, the next event to occur was 

to be the rendering of CRTC cable decisions for Manitoba and 

Saskatchewan which were "heard under the present rules" and which 

had "nothing to do with" DOC activities. The DOC and the federal 
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Cabinet, however, were to become deeply involved in the fate of 

these Commission decisions. However, discussions that the DOC 

had held with the Commission throughout the summer of 1976 on the 

latest incarnation of its long desired directive power suggested 

that the rules of the regulatory game under which the Commission 

had operated were about to be changed. 

The Intervention of the DOC 

While the Department lobbied for the directive power, the 

Commission after the 1976 Winnipeg hearing took licensing 

decisions that were out of step with the changed political 

realities created by the federal-provincial talks. As such, the 

stage was set for the first cabinet use of its review power of 

CRTC licensing decisions as provided for under the Broadcasting 

Act. 

Cable licenses for Saskatchewan were the first to be 

announced after the Winnipeg hearing. In a lengthy preamble to 

its decisions the Commission acknowledged the historical role of 

SaskTel in providing telecommunications services in the province 

but went on to say that the respective obligations of SaskTel and 

the Commission "can both be safeguarded by appropriate ownership 

of facilities and contractual arrangements with respect to their 

use"; this said, the Commission proceeded to issue Iicenses which 

incorporated past conditions of license regarding hardware (95). 

Saskatchewan was in the midst of planning its closed circuit 

cable system and decided to fight the CRTC ruling. It launched an 

appeal to the federal Cabinet to have the Commission decisions 
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set aside (96). The province s decision to take the political 

route of enlisting the aid of the federal Cabinet prompted the 

CCTA to equivalently lobby federal politicians on behalf of the 

CRTC position (97). 

The federal Cabinet released its decision on the 

Saskatchewan appeal - and reaffirmed the CRTC judgments. Prime 

Minister Trudeau explained the decision, in a letter to Premier 

Blakney which accompanied the Order-in-Council, as reflecting the 

concern that "the safeguards offered by SaskTel to cable 

licensees might not be sufficient" (to ensure their observation 

of the Broadcastinq Act). He made clear that Saskatchewan's 

recognition of federal jurisdiction over programming and other 

broadcast-related services for distribution on cable systems 

would establish the basis "for the further development of cable 

television services in the best interests of the people of 

Saskatchewan and Canada" (98). He further stressed "that it has 

been the policy of this Government not to interfere with the 

(CRTC'S) selection of individual licenses". 

Meanwhile the CRTC announced its licensing decisions for 

Brandon, Selkirk and Portage La Prairie, Manitoba on the same 

date as the release of the Cabinet's decision on the Saskatchewan 

appeal. As was the Commission's custom, the licenses granted had 

the condition attached that the licensee own, as a minimum, the 

amplifiers and the house drops. It also stipulated that "any 

contractual arrangement entered by the licensee with the MTS is 

subject to Commission approval" (99). In its turn the Manitoba 

government appealed to the federal Cabinet to have the CRTC 

decisions set aside. However, in this case, the provincial appeal 
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triggered a series of federal-provincial meetings between Ottawa 

and Manitoba du ring the months of September and October. Excluded 

participants such as the cable companies termed these talks 

"secret" and felt resentment that neither of the two levels of 

government nor the MTS would involve them in the discussions 

( 100) . 

The outcome of these intergovernmental talks was made public 

10 November 1976 when the CRTC decisions of 16 September for 

Manitoba were set aside and the Canada-Manitoba Agreement 

simultaneously announced. The intergovernmental accord, in 

essence, provided for qreater provincial ownership of cable 

hardware in exchange for recognition of federal jurisdiction over 

cable content. While the Cabinet's action was not hailed by aIl 

(sorne speaking of the "de facto" reversal of CRTC policy) the 

accompanying departmental statement justified the action as "the 

only means available to allow the CRTC to start afresh" in its 

consideration of the changed circumstances of the Manitoba cable 

situation (101). During a House session, Sauvé was questioned on 

this (first) use of cabinet power to review CRTC licensing 

decisions. She defended her action in terms of the 

Governor-in-Council authority to either set aside or refer back a 

decision to the Commission and asserted that the DOC Act granted 

the Department authority to enter into such bilateral agreements 

(102). 

As it was, the Commission decisions for Manitoba had arrived 

while the Department was engaged in intensified talks with the 

province as a result of the earlier Schreyer statement in favour 

of an intergovernrnental contract. The announcement of the CRTC 



...... -
145 

decisions prompted Manitoba officiaIs to approach the DOC to see 

if an arrangement could be worked out between the two 

governments. With evident consequences for the CRTC (in the forrn 

of the eventua1 cabinet review of the Cornrnission's licenses), the 

key DOC representative handling rnuch of the negotiations for the 

federal side during the sumrner of 1976 and the early part of 

·secret talks· of Septernber-October was Bob Rabinovitch, a 

departmental official who had been agitating for a greater 

policy-making role for the DOC. He was also a departrnental 

official who acutely felt the Department's annoyance with the 

Commission's Manitoba decisions, regarding their "conditions of 

license" as a "deliberate provocation", given that the CRTC had 

attended sorne of the DOC-Manitoba meetings held after the 

Schreyer staternent "and knew what was involved". Thus there was a 

sentiment in the DOC that it was important to set aside the 

Commission decisions ln order to give the CRTC the "very clear 

message" that it was the Department which intended to assert the 

federal position in any dealings with the provinces. 

What was "involved" in in~ergovernmental relations at the 

tirne for the Department was the pressure arising out of 

provincial "adventures" in cable, as described above. The DOC 

was also under pressure, in the words of an official, to show 

that it "could get sornething done". In addition the presence of a 

new minister (Sauvé) who was "eager to make her mark" was 

important. The Canada-Manitoba Agreement, came after a series of 

"seerningly endless and fruitless jurisdictional discussions" with 

the provinces in the wake of the "Grey Paper" (103). Its 

successful implementation, department officiaIs fplt, wouin ailow 
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a D1ine to be drawn u in the contested area of cable jurisdiction. 

The Agreement was a1so important to the Department as it would 

show that it cou1d break through the "ridiculous quarrels" which 

were then taking place with the provinces. This deal, the 

Department hoped, would be the first of a whole series of similar 

agreements allowing 2-tier regulation of cable with various 

provinces (104). 

The Department was anxious to reach similar agreements with 

the other provinces because it was unsure of the constitutional 

legitimacy of federal jurisdiction over cable (105). Related to 

this, Sauvé and her officiaIs were concerned that they remain 

able to orcnestrate the "organized" commencement of 

pay-television on a national scale (106). In addition, a point 

which must not be understressed was that the Department, and the 

federa1 government as a whole, were gravely concerned about the 

political events taking place during the summer and early fall of 

1976 in the Province of Quebec. Although the Department had 

continued b~'ateral talks with severa1 provinces, in addition to 

Manitoba, after the previous rnultilatera1 federal-provincial 

talks on communication rnatters had ended, Quebec had broken off 

dialogue with the federal government and a bureaucratie guerilla 

war bctween Ottawa and Quebec had ensued (107). This 

intergovernmental tension continued to grow while the DOC 

bargained with Manitoba during the 60-day cabinet review period 

of CRTC decisions allowed by the Broadcastinq Act. (The election 

of the Parti Quebecois, on 15 November 1976, came five days after 

the signing of the Canada-Manitoba Agreement.) Thus there 

appeared to be important political factors, as weIl as department 
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pride, in having the accord accepted. 

Agreement in principle was finally reached with Manitoba as 

the 60-day review period was drawing to a close. Sauvé sought 

cabinet approval to have the Commission decisions set aside - and 

encountered resistance to this first ministerial request for 

cabinet intervention of a CRTC licensing decision. Cabinet 

discussion arnongst ministers and their officials exhibited a 

marked divergence of views on the merits of the deal that the DOC 

had struck with Manitoba. Secretary of State John Roberts was 

opposed to granting hardware ownership to the province and 

Justice Minster ~onald Basford posed questions regarding the 

constitutionality of the intergovernmental arrangement (108). 

With this discord in Cabinet, Prime Minister Trudeau adjourned 

the meeting (109). The next day, however, the PM invited back 

"key rninisters" (without their officials) and the decision was 

taken to set aside the Commission's licensing decisions (110). 

The CRTC had been neither consulted nor invited to submit its 

views during this process (111). 

The Commission Response 

The Commission's immediate reaction to the Cabinet's action 

had Chairman Boyle questioning whether the Broadcastinq Act 

forced the Commission to accept an agreement negotiated between 

governrnents. Until a legal opinion was obtained, he said, the 

Commission would take a "hands-off" approach to the whole affair 

(112). Winnipeg cable opera tors , negotiating existing agreements 

with MTS, were told by the CRTC that the Commissjon's conditions 



( 

148 

of license, notwithstanding the Canada-Manitoba Agreement, were 

still the operational ones (113). Boyle also let it be known 

that he viewed the intergovernmental agreement as a retreat from 

a national telecommunications system and, feeling it more than 

just a "bureaucratie arrangement", decided it to be 

unconstitutional and refused to accept it (114). For the Chairman 

the Agreement amounted to the licensing of a provincial 

institution and thereby conflicted with the 1972 Order-in-Council 

which forbade provinces from owning broadcasting endeavours 

(115). Boyle's signs of displeasure with the accord were probably 

not only a function of a natural Commission reaction in the face 

of having a policy reversed but also signified the fact that 

senior staff at the CRTC thought little of the Agreement (116). 

To allay sorne of the mounting criticism toward her actions, 

Sauvé wrote to Boyle a mon th after setting aside the Cornrnission's 

licensing decisions to explain that the move had been made "in 

order to allow the Commission the chance to take into account" 

the terms of the intergovernmental Agreement (117). Boyle 

limited his response to thanking her for the courtesy of formally 

informing the Commission of Cabinet's decision (118). The 

Minister in the meantime had also issued a press release to 

counter charges made by the cable association that the Agreement 

constituted "political interference and that it substantially 

erodes federal control of the Canadian broadcasting system". The 

Minister refuted these allegations saying: 

From the federal point of view the major obstacle 
to joint use of coaxial cable in the pa st has been 
the danger that, if federal cable television 
licensees were totally dependent on carriers to 
suppl Y their distribution needs, they might be 
unable to meet their responsibilities under the 
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Broadcastinq Act. That is why the 'CRTC .... has 
found it necessary to impose conditions on its 
cable television licensees requiring them to own 
certain parts of their distribution system (119). 

Equating the "federal point of view" with the Commission cable 

hardware ownership policy suggests the the CRTC stance had 

constituted the federal position on the issue. Apparently with 

the changed circumstances of the DOC having the intergovernmental 

accord in hand, it was time for the Commission ta give way on a 

policy no longer needed. 

Stalemate 

Two weeks after the Minister's letter ta Boyle, a CRTC 

"Public Notice" appeared. It stated that the Commission was 

prepared to again receive applications for the provision of cable 

service in Manitoba and called for a public hearing on the issue. 

The Commission release displayed a notable spirit of 

independence, however, stating with regard ta the Canada-Manitoba 

Agreement that: "while the Commission was not a party to the 

Agreement and is not legally bound by it .... (the Commission) 

would appreciate a fuller understanding of the Agreement H (120). 

The Notice then recalled the application call for Saskatchewan of 

10 October 1975 which stated that the Commission was Hprepared ta 

hear and give full consideration to all potential applicants 

regardless of the ownership arrangements they propose ... H 
(121). 

The CRTC concession ta consider the applications (along with 

the accord) obviously allowed the federal government to save face 

but it would also allow public debate and scrutiny of the merits 

of the Agreement of which Boyle stated that the CRTC had "not yel 
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decided one way or the other what it will do" (122). This was 

because, Boyle explained, the Commission had a responsibility to 

the existing cable operators in Manitoba while the 

intergovernmental Agreement itself was "very broad" and "does not 

address itself to many of the CRTC concerns that relate to its 

policy of hardware ownership" (123). The Commission had also 

agreed to a new hearing on the Manitoba situation as DOC Deputy 

Minister Yalden had consented to make an appearance before the 

public forum to explain the intentions of the intergovernmental 

accord (124). 

In early 1977, in the aftermath of the hearing calI, there 

appeared indications that the Commission was prepared to give, if 

only a littIe, on its ownership policy. The Commission seemed 

willing to ailow the Manitoba Iicensees ta own the indoor wiring, 

headends, and possibly, the drops as a minimum, while retaining 

the right to approve all contractuai arrangements arrived at 

between the licensee and the common carrier (125). On the 

Saskatchewan front, meantime, a meeting in February 1977 between 

Shillington (the Saskatchewan Minister "Responsible for 

Communications"), the Saskatchewan licensees and Boyle 

illustrated that the Saskatchewan provincial government was 

determined to go ahead with a form of pay-television distributed 

by co-ops (126). Commission legal counsel attempted to arrive at 

an accommodation between the Saskatchewan representatives and 

CRTC Commissioners by suggesting that development of cable tv 

service go ahead in the province while questions surrounding the 

issue of pay-television jurisdiction be resolved at the political 

level, but this was not pursued (127). At that, an impasse 
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appeared to have been reached. The Saskatchewan cable licensees, 

eager to begin conventional cable service, began to see public 

pressure as the only means to oblige the Saskatchewan governrnent 

to rnodify its position (128). Meanwhile, SaskTel, which had 

begun layLng cable in early 1976 in Regina, Saskatoon, Moose Jaw 

and Battlefords, was laying cable ·as fast as it could·, 

apparently thinking this would provide it with leverage power in 

determining who would have access to the cable systems which 

would ultimately be used in those communities (129). 

Following the inconclusive meeting with Saskatchewan 

government representatives, the CRTC also faced Prime Minister 

Trudeau's public endorsement of the Canada-Manitoba Agreement -

calling it a ·perfectly good exarnple of an administrative 

arrangement within the framework of the present constitution" -

and the province of Saskatchewan readying its ·Community 

Cablecasters Bill" with its deep implications for federal 

jurisdiction (130). These events occurred aIl while the agency 

was conducting discussions with the DOC, in the words of the 

Minister, on ·what this agreement real1y means and how it 

possibly could be interpreted· (131). During these meetings with 

the Commission the Department attempted to demonstrate that, 

while the CRTC's insistence on the hardware ownership conditions 

reflected its concerns and responsibilities for cable as a part 

of the broadcasting system, the problem was, in the words of a 

DOC official, that this seemed to "infringe upon departmental 

policy responsibility in terms of overall system development and 

the place of cable within this global scheme". Departm~ntal 

frustration wi th the Commission over the progress of these t il 1 kr; 
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on the intergovernmental accord was reflected in a speech by 

Sauvé which was critical of the policy-making role that the 

Commission .. had held" (132). Meanwhile a test y Chairman Boyle was 

telling the House Broadcasting Committee that "if the CRTC's 

management of the Canadian broadcasting system is wrong, then 

Parliament (should) abolish the CRTC" (133). Probably not 

wanting ta have ta employ such draconian measures but with the 

next Winnipeg hearing set ta begin saon, Sauvé again wrote Boyle, 

thinking "it useful to clarify the provisions of the Agreement", 

in the hope "that the Commission will now be in a position ta 

hear applicatjons for CATV licenses in Manitoba- (134). 

This letter from the Minister would have to suffice as 

oepartmental input on any public debate on the intergovernmental 

accord, because the DOC had decided by that point not to appear 

before the Commission. Fearful of the "legal niceties involved" 

if the government should be asked to use its review power in 

connection with any decision emanating from the hearing, the 

Department decided not to risk the possible compromising of this 

cabinet function and accordingly declined ta appear (135). There 

was aiso worry within the DOC over the precedent that wouid be 

set if the DepartL2nt appeared, what status its officiaIs wauld 

have, "and aiso the possibility of future cases arising where it 

might be in someone else's interest, and not the Department's, to 

have the Department appear" (136). 

While these developments were occurring within the federal 

government in the weeks leading up to the hearing, the 

{. Battlefords appointed licensee had entered inta a "Cable 

Television Signal Delivery Agreement" with SaskTel that would 

1 

l 
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require deletion of its CRTC conditions of license stipulating 

operator ownership of amplifiers and drops (137). On the eve of 

the hearing, while the Battlefords licensee was appealing to the 

CRTC to allow equipment leasing from SaskTel, another licensee 

was soliciting the same from the DOC (138). 

The third Winnipeg hearing to consider the extension of 

broadcasting services in Manitoba opened with the Commission 

needing to decide how to react to a Manitoba government policy 

discussion paper received on the eve of the hearing (a similar 

event had precipitated the 1974 hearing) (139). The policy paper 

defended the intergovernmental accord, citing it as necessary to 

allow provincial access to the unused cable channels over which 

the CRTC had usurped control because of its licensing conditions. 

The implementation of the Agreement was also essential to the 

province to prevent "the gradual transferring of responsibility 

for providing facilities for telecommunication services from MTS 

to the cable companies, and from the provincial to the federal 

level of regulation" (140). During the hearing the Commission 

made clear that it did not consider itself bound to the 

Canada-Manitoba Agreement. Nevertheless Chairman Boyle attempted 

to discern how the accord impinged on the MTS' scope of movement 

and also how the provincial Public Utilities Board (PUB) was 

likely both to interpret elements of the accord and to react to 

future public issue questions if it should find itself with a 

greater voice in the regulation of cable in Manitoba (141). 

While it emerged for the first time that MTS appeared 

willing to permit a grandfather clause which would exempt the 

Winnipeg systems already in operation from the accord's ownership 
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provisions, the established Winnipeg operator (Videotron) could 

not not expect similar treatment with its new licenses for 

Portage La prairie and Selkirk, which the CRTC had issued the 

previous September (142). Thus, while its statements made it 

clear that the CRTC felt that it had sole responsibility for the 

licensing of cable systems and that the Broadcastinq Act did not 

a1low for the operation of intermediaries, including ministers, 

in this function, it was becoming obvious that sorne sort of 

accommodation with MTS would still have to be found if the new 

rural cable offerings were to go forward (143). 

However, the adjudication ra le that the Canada-Manitoba 

Agreement envisaged for the provincial PUB in resolving disputes 

of terms, conditions, and rates was obviously a major point of 

concern for the Commission. These functions seemingly placed the 

provincial agency in the pivotaI position of deciding whether a 

service was a telecommunication or programming offering (144). 

Boyle considered the Agreement ta be vague on the question of 

"just what constitutes programming"; this was coupled with an 

uncertainty as to who was te decide the nature of a service and a 

remark by a license applicant for Portage La Prairie that "there 

had been very little discussion, or any discussion at aIl, with 

MTS so far as programming is concerned" (145). AlI these factors 

were evidently unsettling for the Commission. When Videotron 

requested a 5-year license renewal for their Winnipeg operations 

in order "to strengthen their hand" in negotiating a new contract 

with the MTS for their licenses at Portage La Prairie and Selkirk 

Commissioner Hylton's response reflected the Commission's 

inquietude: "we could give you a renewal of license valid month 
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to month to show how nervous we are about the whole situation" 

(146). On that note the hearing ended. The experience, 

nevertheless, usefully demonstrated the lack of clear definition 

which existed between those activities constituting broadcasting 

programming and those seen to be common carrier functions. It 

also explored questions touching on matters of the jurisdictional 

division of responsibilities between the federal and provincial 

governments - an issue that would need to be dealt with in any 

resolution of the issue at hand - while considering what measures 

could replace the Commission's usuai ownership conditions of 

license and still allow effective CRTC regulation of cable. 

In the wake of the hearing, the Saskatchewan provincial 

legislature passed the "Saskatchewan Co-operative Communications 

Bill". This sought ta launch a "Cooperative program Network" 

involving government participation to encourage the formation of 

cable co-ops throughout the province by June 1978 (147). A 

program package to be sold to the co-ops was also to be developed 

(148). The situation meanwhile had not altered a great deal for 

the private Saskatchewan license the CRTC had granted il! 

September 1976; SaskTel saw no reason to pursue negotiation5 

pending the CRTC's response to North Battlefords' request made at 

the latest hearing for a change in license conditions and they 

also wanted ta await the Commission's comments and official views 

on the ownership issue in light of the hearing discussion on the 

Canada-Manitoba Agreement (149). 

With these Saskatchewan events occurring in the background, 

the Commission's deliberations from the May hearing were 

reflected in an August (1977) announcement which stated new 
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licenses for Manitoba. The Commission again stressed its 

independence, saying: 

The Commission cannot subject its authority to 
limitations imposed from any other source unless 
in conformity with the Broadcastinq Act (150). 

Having stated this however, and in the wish "to avoid further 
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undue delays", the Commission announced that it would modify its 

normal minimal plant ownership policy in light of the "special 

circumstances· of Manitoba - provided that certain conditions 

were met. The most notable of these included that the cable 

television operator own the inside wiring, although there could 

be joint usage by the operator and MTS, along with the house 

drops and, further, that any contract entered into with MTS 

required Commission approval (151). Thus the Commission had given 

up the requirement that the operator also own the amplifiers, 

house drops and headends. In closing, and as a foreshadow of 

events yet to occur, the Commission acknowledged the trials and 

tribulations so far undergone by aIl parties and those yet to be 

faced in arriving at a final set of contractual arrangements 

(152) . 

The next month the CRTC announced "Decision 77-585" for 

North Battlefords, Saskatchewan in which it dropped the 1icensing 

condition that the cable operator own the amplifiers and drops. 

Again cited as reasons for this move were the desire to avoid 

further delays and the "special circumstances" of Saskatchewan 

(not to mention that the Battlefords Community Cablevision Co-op 

had been un able to arrive at an agreement with SaskTel). The 

announcement went on to cty that the Commission was prepareo to 

adopt alternative means of achieving the policy objectives sought 

\ , 
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by the ownership conditions of license "although these were not 

the preferred means". These Commission decisions for 

Saskatchewan went beyond the ones granted for Manitoba by 

allowing the province the significant concession of using the 

reserved cable capacity of the federally-licensed operator to 

offer provincially-authorized services (of both a programming and 

non-programming nature). Mention was once again made in the 

announcements that implementation of the stated conditions by 

means of a contractual arrangement between SaskTel and the 

designated licensee would "involve considerable effort" (153). 

The CRTC had decided to relent in the case of Manitoba 

otherwise "infinite ping-pong could have been the result" - as 

the Department had threatened the Commission with returning 

whatever licenses it issued for the province that were not 

keeping with the "spirit" of the Agreement Sauvé had signed with 

Manitoba (154). With the Saskatchewan decisions, however, the 

DOC was surprised by the greater leniency the Commission 

exhibited towards that province; in fact the Department thought 

that the Commission had "given away too much" (155). 

The fact that the Commission had been more yielding in its 

stipulated conditions for Saskatchewan undoubtedly reflected the 

fact that the Commission felt it had less leverage room in that 

instance. with only a few minuscule systems already in operation 

in that province, in contrast with Manitoba that had had Lts 

major Winnipeg systems existing since 1967, the agency presumably 

felt that Saskatchewan would be willing to "hold out" to obtain 

the hardware ownership it wanted (156). Additionally, 

Saskatchewan had made it exceedingly clear that it was not going 
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to deal with any license the CRTC might "care to issue for the 

province" which included unacceptable hardware ownership 

provisions while all the time the province was prepared to 

proceed with the CPN system that was increasingly taking shape. 

These points were no doubt all made clear to the CRTC during the 

"concerted negotiations" held between Roy Romanow (Saskatchewan 

Minister of Communication) and his staff and CRTC officials and 

Commissioners in the six weeks preceding the agency licensing 

announcements for the province (157). 

The new conditions of license for both prairie provinces 

were also a reflection of the significant negotiations that had 

gone on within the Commission: senior staff (and particularly 

Execu~ive Director Michael Shoemaker) had made strenuous efforts 

to convince Chairman Boyle and sorne of the long-serving 

Commissioners that ownership of a cable system's tangible assets 

was not the key to retaining it as a "broadcasting undertaking" 

and controlling the content that it carried - but rather the 

ability to approve the contractual arrangements arrived at by the 

federal licensee and, in these cases, the provincial carriers was 

the crucial factor (158). The significance of the requirement to 

arrive at an acceptable contract for all parties was not lost on 

the provincial Ministers in both Winnipeg and Regina. While 

hailing the CRTC decisions for their respective provinces to 

acknowledge the provincial carriers' right to own more of the 

cable systems delivery hardware in the province than previously, 

both Ministers nevertheless also noted that the licensees would 

still need to negotiate a signal delivery agreement with their 

respective provincial carrier which was acceptable to the federal 
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agency. This might not be an easy task. 

Thus these CRTC decisions evidently had the Commission 

retreating on its hardware ownership policy due to political 

pressure, and it is arguable that the hardware conditions 

remaining still le ft the cable operators with sufficient hardware 

to retain the final say over the kinds of services that could be 

offered (159). In fact, as will be seen, the license stipulations 

requiring that contracts negotiated with the provincial carriers 

be approved by the Commission were to prove so arduous, with 

compromises required on aIl sides, that it is difficult to speak 

of outright ·winners· and ·losers· in this case study. 

Immediately following the CRTC announcements, negotiations 

were renewed between the CRTC-appointed licensees and their 

respective provincial teleo. Battlefords Community Cable arrived 

at an agreement with SaskTel and the proposed lease WàS duly 

submitted to the CRTC (160). Meanwhile, bargaining between the 

Winnipeg licensees and MTS lagged due to the latter's refusaI to 

incorporate the Commission's licensing condition of operator 

ownership of house drops within the terms of the lease - along 

with a refusaI to seek Commission approval of the contract (161). 

The Commission eventually received a lease concluded between MTS 

and one of the new Manitoba licensees, studied it and promptly 

returned it to the submitting Brandon operator, citing its 

failure to conform to aIl the conditions laid out in the CRTC 

decision of 8 August 1977 (162). This action was to mark the 

arrivaI of another impasse, because the MTS had let it be known 

that should the Commission disapprove the concluded agreement 

submitted by the cable licensee, it could be discussed again 
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house drops) (163). 
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The lease concluded between Battlefords Community Cable and 

SaskTel met a similar fate once submitted to the Commission. By 

the end of October, discussions between the Commission and the 

Province of Saskatchewan were described as being at a 

·standstill N. Meanwhile the province was continuing with its 

·CPN" program (164). The pleas from a cable licensee led to a 

November Ottawa meeting between the Executive Committee of the 

CRTC and representatives of the Saskatchewan government and 

SaskTel. This led to the submission of a revised signal delivery 

agreement to the Commission (165). 

The CRTC was also having to meet with its Manitoba licensees 

at this time in order ta retain their confidence (166). They 

were becoming increasing disgruntled with the progress of 

negotiations (167). Over the next short while, nonetheless, 

little in concrete terms transpired, although much energy was 

expended, particularly on the Manitoba front (168). In regards to 

MTS, the Commission initially stood its ground, maintaining that 

the MTS had no reason to fear its imposed licensing conditions, 

as the Commission was only interested in ensuring the 

distribution of "Pl"'ogramming services N; thE' federal agency was 

not Nin a practical sense or legally" able to allow Nthe 

federally licensed cable operator to compete with th~ 

distribution of the telecommunication services" (169). 

Nevertheless continued MTS stubbornness caused sorne of the 

Manitoba licensees in early 1978 lo apply to the Commission for 

deletion of the drop ownership condition of license. The 
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- established Winnipeg operators, however, expressed their 

opposition to changing the policy on drop ownership (170). 

By early March 1978, MTS inflexibility had the Commission by 

early March 1978 thinking of yranting a concession on drops, but 

only for the new rural operators - and only if it appeared that 

MTS would not cede on the issue and if numerous outstanding 

issues were also settled. Amongst these were that MTS "must find 

sorne way to ensure that pay-television can be regulated by the 

CRTC" and that "the Commission is to approve MTS use of capacity 

in the indoor wiring" (171). However this strategy was bejnq 

developed while the Commission still believed that the Manitoba 

government was "very anxious to achieve a reconciliation of the 

issue" and that Commission "overwillingness to negotiate" the 

question of drop ownership might be imprudent as "it (was) not 

beyond conception that the Manitoba government (was) willing to 

accept the Commission's llcense decision at this time" (172). 

This Commission's hope to prevail with its licensing decisions 

existed while the DOC and Manitoba government officiaIs had been 

discussing with the ·Service Drop Wire Clause" in the MTS 

contract that the CRTC had rejected as unacceptable in the effort 

to find a compromise. The two groups arrived at a draft 

agreement which had ownership of the drop reside with the cable 

operator and telco use of the unused channel capaclty subject to 

CRTC approval in exchange for a limited right to take over the 

ownership and control of the drop wires under specified 

circumstances (173). 

This attempt to partially accommodate the CRTC on the drop 

issue was taking place however while the Commission faced a 
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rebellion by most of its cable licensees appointed for Manitoba 

centres outside of Winnipeg: after having the Commission reject 

their request to withdraw the condition of drop ownership, they 

decided to defy this ownership condition of license. Only the 

Winnipeg operators and a single rural operator wanted to continue 

to own their own hardware (174). Simultaneously the Province of 

Manitoba applied political pressure to the Commission, while the 

latest Minister in the portfolio complained to Sauvé of CRTC 

intransigence and made the "formaI request that the Government of 

Canada (take) positive action to ensure that the requested 

license amendments will be approved without delay" (175). While 

the chairman of the MTS appeared optimistic that such 

federal-provincial machinations would result in the CRTC removing 

its drop ownership restrictions, Sauvé had very little to say 

when questioned on the Manitoba situation in various House 

forums, except that "there is sorne administrative difficulty as 

weIl as practical difficulty in the application of the Agreement" 

(176). 

Resolution 

These "difficulties" involved negotiations between the 

various parties during 1977 and into 1978, which in their final 

stages, seern to begin to border on discussing the metaphysical 

(or, if you will, the proverbial "how many inside cable wires can 

dance on the head of a hou se drop" dilernma). Talks between the 

CRTC and the MTS bogged Qùwn on the question of who had 

iurisdiction over what end of the inside wire which went into the 
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house drop. Meanwhile in Saskatchewan, practical problems in 

implementing the deal that had been struck between the province 

and the Commission the previous September led to the "fiction of 

the split wire". The deal struck had held that while the CRTC 

would retain jurisdiction over the inside wiring, this wiring 

would "be split" so that provincially-regulated services such as 

the CPN could run on one wire inside the residence, while those 

services remaining un der federal jurisdiction would be carried on 

a second wire running inside the residence. This "splitting of 

the wire" and house drops, however, posed sorne major technical 

(and cost) problems. In the end (in sorne cases) the split was not 

made and just one wire into the subscriber's house existed (wilh 

the involved parties tactfully consenting not to further address 

the "reality" that necessity irnposed in those cases) (177). 

Meanwhile in Manitoba, the Winnipeg opera tors proceeded with 

their operations on the basis of a 5-year renewal of the original 

1967 contract incorporating the concessions the Commission had 

made in its announcement of the previous August, while for the 

rural operatars, for the most part, the MTS and CRTC arrived at 

an accord similar to that which had earlier been irnplernented for 

Saskatchewan (178). 

Overall, however, there occurred no "definitive" resolution 

ta the issue of cable hardware ownership in the provinces of 

Manitoba and Saskatchewan. The issue instead was supplanted and 

pushed into the background as other developrnents arose. In the 

case of Manitoba, the issue died away partially because of the 

weakening raIe of MTS as advisor to the provincial governrnent 

(179). More importantly, by late 1977 the Supreme Court had 
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ruled in favour of federal government jurisdiction in the area of 

cable (180). With the Supreme Court rendering its decision, the 

federal government's "hand was strengthened" allowing the DOC to 

relax on the need to have the Canada-Manitoba Agreement 

implemented. It also removed the imperative to arrive at similar 

agreements with other provinces (181). Instead, henceforth, 

federal-provincial efforts were to focus on the multilateral 

discussions held in the wake of the Supreme Court ruling, 

discussions which formed part of the constitutional talks of the 

late 1970s and early 1980s. Furthermore, the earlier hopes (and 

fears) of cable as an interactive means of communications did not 

show signs of transpiring as the 1970s wore on. Instead of 

developing to provide a parallel service to the existing common 

carriers, cable seemed destined to remain simply a purveyor of 

entertainment. 

The question of cable hardware ownership, for aIl practical 

purposes, came to be left at this point as the energies of both 

federal and provincial governments were increasingly taken by the 

rnultilateral talks on the issue of communications jurisdiction -

and the end of the series of events that begun with the first 

cabinet review of a CRTC licensing decision can only be termed as 

anticlimactic. 

Conclusion 

The issue of cable hardware ownership, "a very important 

policy question", was obviously cornplicated in the fall of 1976 

with the appearance of the Canada-Manitoba Agreement (182). The 
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attempt of the accord to bypass difficult questions of 

jurisdiction and break the Hlog-jam H in intergovernmental 

negotiations at the time, in order to "allow sorne things to 

happen H, demonstrated that the Department wanted the issue of 

jurisdiction of control of prograrnrning settled. It felt it could 

surnmarily do so with an accord - and, in harmony with its 

historical position, did not mind if (in this case provincial) 

telcos owned the hardware of cable systems (183). 

with Quebec licensing parallel cable systems and 

Saskatchewan embarking on the development of its own provincial 

pay-television scheme (which in August 1976 Sauvé had termed 

Hdisastrous for the Canadian television industry"), by 1976 the 

Department was evidently eager to try to reach sorne sort of 

settlement with the provinces (184). This search for 

accommodation thus had the federal Minister suggesting to 

Saskatchewan that provincial carrier eligibility for broadcasting 

licenses cou Id be "discussed" after intergovernmental 

multi1ateral agreement had been reached on "possible provincial 

entry into general broadcasting" (agreement which would also 

allow possible discussion on "means of provincial involvement in 

the process of licensing and regulating broadcasting receiving 

undertakings") (185). These ministerial suggestions however 

dismayed the Commission (186). Not only was it concerned with 

maintaining regulatory control over cable for present 

broadcasting pur poses , the agency had an eye to the future and 

was in agreement with the observation of a Saskatchewan Minister 

that ownership of the amplifiers and house drops not only 

dictated development of the cable system but was "necessary lo 
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improvise new services which may come on the scene" (187). While 

the DOC, in the view of the CRTC, "didn't care much about the 

ownership question", Boyle and other (long-time) CRTC 

Commissioners did, seeing it as the key to control the 

introduction of a service like pay-television (188). The 

Department meanwhile had seemingly come to hold the belief that a 

series of bilateral agreements, like that with Manitoba, could 

handle the issue. 

A remarkable feature of the series of events which took 

place between the CRTC and the Department (post-1976), and 

between the Commission and the provinces, is the length of time 

the issue took to unfold: in aIl, an excruciatingly slow process 

of "give and take" occurred, both before and after the arrivaI of 

the intergovernmental accord on 10 November 1976. The holding of 

the 1974 and 1976 Winnipeg hearings and the granting of the 

original licenses (which paid heed to none of Manitoba's demands) 

were a part of this process. Nobody wanted to be seen as 

responsible for the delay in the granting of cable licenses for 

the province. Thus the holding of the hearing, and all the events 

which were to follow, "were ~art of the game; you give the 

smallest pittance you can while giving the appearance that you're 

really flexible" (189). Obviously for the Commission this meant 

refusing to implement the Agreement as it first stood and 

instead, during the process of negotiating its implementation 

(during the period late 1976-early 1978), attempting to discern 

what the provinces would accept as a minimum in terms of hardware 

ownership. 

Nevertheless, the two major themes which emerge from the 
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case study are the inter-related ones of federal-provincial and 

DOC-CRTC relations. In regard to the former, as mentioned above, 

an ironie point seems to be that the establishment of the 

Department, especially its "Federal-Provincial Branch", led to 

the heightened provincial interest in the area of communications 

which, in turn, led Sauvé to apparently have the elimination of 

communications as a jurisdiction question (and possible topic 

during any future constitutional talks) on her agenda upon 

arrivaI at the DOC. The further irony, however, is that when 

cable hardware ownership became a friction point between the 

levels of government as a result of this intensified provincial 

interest, it subsequently became a problem within the federal 

government - between the DOC and CRTC, given that "there were no 

occasions to debate the policy openly" between these two 

organizations (190). The issues surrounding the need for this 

policy to be debated within the government, and the lack of 

appropriate avenues to do so are now considered. To do this, the 

policy-making role of the CRTC in this series of events will 

first be discussed. 

While Juneau would have understood if the government had 

wanted to decide the policy of hardware ownership, "because of 

its importance and (they) having every right to do so", the 

government did not make thiE move - thus leaving the Commission 

to make the decision "as no one else would do it" (191). 

Nevertheless, as the point was made in Chapter Two with microwave 

importation, the early years of the CRTC were remarkable in that 

its chairman, Pierre Juneau, was a more important advisor on 

broadcasting policy than any minister or deputy minister (192). 
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His closeness to the government was evident in his attendance of 

cabinet meetings and his standing as a candidate for the Liberal 

government of Pierre Trudeau during the by-election of 1975. 

Thus because of Juneau's relationship to the government, it 

appeared that Pelletier, upon his initial move ta the DOC, was 

prepared ta be advised on the ownership issue by his good friend 

Pierre Juneau. During these early days of his tenure at the 

Department he appeared content to let the CRTC handle the issue 

(and deal with the provinces) (193). The "Juneau factor" was of 

sizeable importance in that, although from the early 1970s the 

DOC (privately) held a different view on the issue of ownership 

from that of the Commission, it was the CRTC view which 

prevailed. Juneau, "a stubborn defender of a very centralist view 

of cable", set the federal agenda in the pre-1976 period (194). 

In a related manner, the dominance of the Commission as the 

federal broadcasting policy-rnaker during the pre-1976 era was 

undoubtedly also reinforced by the absence of other force fuI 

state actors - even after 1972 the DOC still did not have aIl the 

necessary wherewithal in terrns of staff and research capacity to 

develop broadcasting policy (195). It was the agency which 

possessed the broadcasting expertise within the federal 

government (196). Additionally, as was evident in this case 

study, there existed a strong lobby for the Commission which 

helped to prevent any of its decisions from being reviewed before 

1976. 

The Commission was also aided ln its role as a 

·policy-maker" on the issue of hardware ownership as it had the 

leg~l authority to make rules and set conditions of license 
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without the need for government approval. This ability, when the 

same conditions of license we~e consistently applied, allowed the 

Commission to independently set "policy". In addition, even in 

the post-l976 period, the Commission was helped, for the most 

part, in its endeavour to maintain its policy by virtue of its 

position as the state actor closest to the cable licensees. This 

was to be a factor in helping the Commission retain a pivotaI 

role in the negotiations which took place after the introduction 

of the accord. Thus while Manitoba, MTS and the DOC still had to 

persuade the Commission to change its licensing stance, the 

agency was buttressed by the support of its established Winnipeg 

licensees and in general by its new Manitoba and Saskatchewan 

licensees - and also by a Saskatchewan governmellt which, in the 

words of a provincial official of the time, Nrebuffed by the DOC N 

(and seeing the tensions existing between the DOC and CRTC) 

"decided to throw its lot in with the CRTC N and kept talking 

directly with the agency. Saskatchewan was seemingly rewarded 

for this action by having its situation resolved before the same 

was done for Manitoba. Finally, what was important in the latter 

stages of the case study was the fact that the Commission had to 

approve aIl contracts entered into by its licensees with the 

provincial tel cos which also helped the Commission retain a 

commanding position. 

Nevertheless, if the first case study demonstrated the 

concern of various participants regarding their ability to more 

fully (and directly) control the activity of the CRTC, the 

current case study finds this desire taking on a public form. 

Upon becoming DOC minister, Sauvê's selection of Deputy Minislcr 
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Yalden as her communications advisor signified that "the CR TC was 

no longer going to run things" (197). However when the Minister 

remarked during Ju1y 1976 that it was for the CRTC to stipulate 

ownership and that her own talks with the provinces were 

just on-going (and would) not influence Commission decisions 

(as) these talks (were) just on matters of general concern", it 

suggested that the CRTC was making federal government policy in 

the area, with the government's acquiescence, as certain 

provinces had complained (198). Nevertheless the Minister was 

able to change this policy when it suited her and the DOC (199). 

This remark leads to a discussion of the constraints under which 

the CRTC operated.in this series of events. 

On this point obviously the departure of Pelletier and the 

changing of the guard at both the DOC and the CRTC were extremely 

important, because the Commission was to find itself dealing with 

a department henceforth far less solicitous of it. Thus in early 

1976 while the Commission was concerned with protecting the 

federal prerogative in cable jurisdiction through the use of 

hardware ownership conditions of license, and was battling a 

determined Manitoba and Saskatchewan, the new Minister declared 

herself willing to discuss provincial carrier eligibility for 

broadcasting licenses (although under certain circumstances). 

This type of remark, and the Minister's willingness to pursue 

possibilities such as Manitoba Premier Schreyer's June (1976) 

statement that the province was ready to enter into an agreement 

with the federal government, demonstrated that Sauvé was a much 

more activist minister than Pelletier had been, a role which 

Boyle and the Commission resisted accepting and one which Juneau 
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certainly would have found "too interventionist" if he had stayed 

on at the Commission (200). 

As mentioned abcve, the government's self-perceived need to 

enter into an accord Iike the Canada-Manitoba Agreement 

ironically arose because the provinces increasingly became 

interested in communications as a result of early DOC efforts to 

promote the topic as a policy area. The provinces' demands for 

satisfaction from the Department in terms of input to 

policy-making produced the DOC claim that it couid not deliver on 

these demands because certain areas were under CRTC jurisdiction 

(201). This created the desire at the federai levei for more 

governmental authority over the agency. The Department, and 

undoubtedly the factor of "bureaucratie self-interest" enters 

here, wanted to have the power to both negotiate with the 

provinces and the ability to come back "and tell the CRTC what to 

do" in terrns of irnplementing any intergovernrnental agreement 

reached (202). As none of the proposed legisiative amendments 

that wouid have given the Department a directive power over the 

CRTC had passed by the tirne of the signing of the 

intergovernrnental accord in the fall of 1976, the Department and 

Minister could on1y "control" the agency, in the words of an 

official of the tjme, by use of the "blunt instrument" of 

referring the decisions back. The Department was dependent upon 

winning over the CRTC Commissioners to the rnerits of their 

approach and convincing them to implement the provisions of the 

Agreement through their future licensing decisions. While this 

seemingly placed the Commission in a strong position, the agency 

nevertheless faced a department that was enraged over its 
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original (1976) decisions for Manitoba, feeling them a deliberate 

affront, and thus determined to have the subsequent 

intergovernment accord implemented (203). 

The Department's request to have the Commission decisions 

set aside, however, presented a picture of governmental 

confusion. The CRTC found support for its position both in 

Secretary of State John Roberts and in the legal questions raised 

about whether Minister Sauvé's authority to enter into an 

intergovernmental agreement cOüld somehow be related to the act 

of referring a Commission decision back to the agency (204). The 

Cabinet, having the choice of either "setting aside" the Manitoba 

decisions or referring them back, choose the latter option. This 

was the more gentle action, akin to the Cabinet saying that it 

wished the Commission to reconsider a matter of policy, rather 

than that the agency had made a mistake in any way. This cabinet 

action seemingly reflected a certain belief that the Commission 

would docilely alter a position it had arrived at over a period 

of six years. With the Commission obviously not immediately doing 

so, the closest form to a directive power the DOC minister 

possessed in this instance was Sauvé's two letters to the 

Commission which laid out ministerial wishes on the issue. 

Nevertheless the Department's actions of license decision review 

and letter writing were sufficient for Commission Chairman, Harry 

Boyle, to resign during this series of events, complaining of 

"government interference" (for more details, see next chapter). 

The Department apparently did not feel it had much leverage over 

the Commission through these mechanisms and again felt the need 

ta push for a policy directive power and the explicit ability ta 
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enter into intergovernmental agreements. These perceived needs 

were reflected in the provisions of Bill C-16 H which the 

Department tabled in the House in the aftermath of the 1976 

events (205). 

Nevertheless, any impotency on the part of the Department to 

directly instruct the Commission was compensated for by the 

pressure other actors were able to bring ta bear upon the agency. 

In the case of Saskatchewan, the Commission was confronted with 

the Hreligious fervour" of its governmental officials and their 

belief that SaskTel should own certain parts of the cable system 

hardware. The CRTC found that this attitude made negotiating with 

the province Hvery difficult H and could explain why the 

Commission was to settle with Saskatchewan (and grant it greater 

concessions) before doing so with Manitoba (206). In aIl, the 

radical approach of Saskatchewan, the determination of Manitoba 

and the DOC to see their accord implemented and the increasing 

restlessness of certain newly-appointed CRTC licensees combined 

to prompt Commission staff "to spend all of (their) efforts 

trying to come up with a compromise" between all the interested 

parties (207). In a situation where the "political realities 

overruled the regulatory and legal niceties due to the 

seriousness of federal-provincial problems at the time" , the CRTC 

was to "look hard" at its ownership requirements (208). with 

Commission staff able to convince Boyle and other long-tirne 

Commissioners that ownership was not the key issue, with sorne 

discrete "looking the other way" as well as the Hfallacy of the 

house wire drop", and with quiet provincial acquiesce to 

Commission approval of contracts, the saga came to an end (209). 
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Before concluding, a moment is warranted to remark on the 

impact of the intergovernment Agreement upon the regulatory 

process as this will prove useful for discussion in the thesis 

conclusion. On this point, while a departmental view ho1ds that 

the Canada-Manitoba Agreement was, and still is, a good 

description of the respective interests of the two levels of 

government in this domain, the overall consensus appears ta be 

that the intergovernmental Agreement impeded the process of 

introducing and extending cable service in the two prairie 

provinces as no one knew what it meant" (210). The long-term 

impact of the Agreement was ta "make investors nervous about 

Manitoba;" its appearance was to trigger a chain of events which 

were to disrupt ·the security and predictableness that the 

regu1atory process can offer" (211). Due to this evident 

"disruption" of the regulatory process it is difficult to say 

~h&t the CRTC acted as an ·unfettered" actor in this series of 

events. While it is also difficult to specify categorically the 

actors who emerged from the experience as "winners" or ·losers", 

glven that concessions and compromises were made on aIl sides, it 

is nevertheless clear that the Commission felt ob1iged to give 

way on its escahlished cable hardware policy of nearly six years 

standing to accommodate the actions of the Department and 

provinces. 

Furthermore, as was the conclusion in the previous case 

stlldy, it is difficult to speak of the Commission as having 

uSlirped any sort of a ·policy-making" function from either the 

government or Parlidment on the issue of cable hardware 

ownership. Unti1 the granting of the original 1976 Manitoba 
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licenses, DOC ministers had left the CRTC ta handle the issue 

(and Sauvé continued this tradition with her Nstipulation N remark 

of the early summer of 1976) while no parliamentary forum had 

ever declared itself on the question (with the exception of the 

NDavey Report H

). Thus, with neither a policy nor a public 

deelaration emanating from the government before the granting of 

the 1976 decisions, it is diffieult to speak of the agency as 

having usurped any federal role. 

While, in the period after the referral back of the 

Comnlission decisions there existed genuine CR'l'C resentment over 

the government's actions, much of the ensuing delay in bringing 

resolution to the issue seemed ta entail not simp1y Commission 

reluetance to implement the Agreement as it stood, but also the 

need to complete the t~sk of translating the intentions of the 

accord into the more precise language and definitions required in 

the legal document which is a licensing contract. 

As a final word to this series of events, and as a 

commentary on the expertise residing with the regulatory agency, 

it is ironie to note that with events oceurring much later than 

the case study time frame (and bath MTS and SaskTel moving to a 

position of divestment of cable hardware (see Appendix 1», it 

appears that ,the Comnli-ssion has been proven Nright N in its early 

1970s decision to require cable operators to own substantive 

parts of their systems. This situation where the regulatory 

agency is eventually proven correct in a decision originally 

ta ken during a period of government policy vacuum on the lopic aL 

hand, only to be disrupted in its elected course by the activity 

of the Department, is to be repeated in the next two case 

• 
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studies. Collectively, they support an argument the former CRTC 

Chairman, Pierre Juneau, has made, that government should 

countervail the judgment of its regulatory agency only with the 

greatest of care (212). 



CBAPTER FOUR 

THE CRTC AND THE TELESAT-TCTS 

PROPOSED MEMBERSHIP PLAN OF 1976-1977 

Introduction 

177 

Telecommunications policy-making by the CRTC is the 

subject of this case study. In this policy area, the 

Commission has been described as taking a highly activist 

role (1). This has led it since the 1ate 1970s, in the words 

of Woodrow and Woodside, to become an "implicit" 

policy-maker sometimes overshadowing the DOC (2). To 

examine the validity of these statements with a particular 

focus on our concern of the independent policy role of the 

CRTC, dn examination will be made here of the events which 

surrounded the CRTC's consideration of an agreement 

proposing the membership of Telesat Canada within the 

Trans-Canada Telephone System organization (TCTS, now known 

as Telecom Canada). In this series of events, the 

Telesat-TCTS proposed agreement was put before the CRTC for 

approval under provisions of the Railway Act, with DOC 

Minister Sauvé's sanction that the agency determine whether 

it was in the Npublic interest N. The Commission examination 

of the proposal resulted in the agency rejecting the 

membership plan - against both the Minister's and her 

department's wish that it be implemented. The Commission 

action in turn led the Cabinet to "vary" the CRTC decision. 
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This "Governor-in-Counci1" review overturned the agency's 

refusa1 to grant permission with the resultant consequence 

that the proposaI was ultimate1y implemented. 

In determining whether the agency was "out of control" 

during this series of events and usurped a governmenta1 

"po1icy-making" role, the case study shows that although the 

Commission certainly did not like the proposed membership 

plan, and said so through its decision taken under the 

Railway Act, in the final analysis the CRTC could do no more 

in this instance than advocate its point of view. Due to the 

government's powers of review in telecommunications matters, 

the views of the Commission in this field are dispensable as 

any CRTC telecommunication decision is liable to cabinet 

review action. Accordingly, rather than considering the 

actions of an unfettered regulatory "po1icy-making U body, 

this case study prompts questions concerning the fragi1ity 

of both the Commission' s decision--making independence and 

the integrity of the regulatory process. The ad hoc nature 

~! 
, , 

of policy-making in the field of telecommunications also 

emerges. The absence of clearly stated government policy in 

the area becomes evident. Yet vague legislative statutes do 

exist, leading to bureaucratie rivalries with consequential 

effect on the decision-making process. Furthermor2, there is 

an issue of the ambiguity involved in determining what typ~s 

of decisions properly constitute "policy" versus those which 

make for "regulation". The resultant inexactness produced by 

{ all these issues has an impact on the roles played by 

different actors in the decision-making process. Finally, 

L 
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as ta the question of whether the CRTC was "out of control· 

as a decision-maker, the events of this case study will 

unequivocally provide the answer "No· - unless acting within 

its mandate, when asked, and required to do so, makes one 

·uncontrollable". 

Emergence of the Issue 

Telesat, the domestic satellite communications system, 

was established in 1969 with passage of the Telesat Canad~ 

Act (3). This legislation implemented recommendations of a 

1967 white paper which considered space prograrns in Canada 

(4). The study advocated the foundation of il Canadian 

satellite system for a variety of social, econornic and 

technical reasons (5). The existing terrestrial 

communications systems, TCTS and Canadian National-Canadian 

Pacific (CNCP), however had been opposed to the concept of 

introducing a satellite system - as its irnplementation could 

render their networks obsolete. The two organlzations had 

argued that the creation of a satellite system was not 

needed as their current networks could rneet all foreseeable 

demands for service required at a reasonable cost. The 

pending establishment of Telesat by the government signified 

that they had lost the debate; thus the common carriers 

apparently carne ta realize that they had better "join in". 

They shifted in their attitude towards a domestic satellite 

system and became more receptive to the idea of greater 

involvement in its operations (6). Canadian telephone 
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companies (telcos) thus became shareholders in Telesat upon 

its establishment. At that time ownership of the new 

corporation was divided with 49% of the shares possessed by 

the telcos, 50% by the the federal government and the 

remaining 1% held by the president of Telesat. Eric 

Kierans, DOC Minister at the time, however, let it be 

understood that eventually the general public would be 

allowed to buy into the corporation. Ownership at sorne 

future point would exist in three equal parts: one third of 

the shares to be owned by the federal government, one third 

by the telecos and the remaining third by the general 

public. 

It was said that the establishment of Telesat was 

Kierans' ·baby· while he was at the DOC. He wanted Telesat 

established as a company which would operate independently 

of the common carriers and, indeed, would compete with them 

in soliciting business directly from the public and business 

communities. He had not originally foreseen any sort of a 

·carrier's carrier· role for the new corporation wherein 

Telesat would only be permitted dealings with the existing 

telcos (7). Nevertheless, after his numerous meetings with 

Bob Scrivner, then President of Bell Canada, and a 

realization of concomitant political realities (including 

the fact that the provinces with crown common carriers did 

not want competition to their own telcos and their 

long-distance revenues), a liveable compromise ernerged in 

the form of the Telesat Canada Act, which was ambivalent in 

its specification of the precise proportions of ownership to 
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be held in the new corporation. The question of the 

ultimate role of the new NTelesatN organization, whether it 

was to act as a competitor or as a service organization for 

the established land-based carriers, was put in abeyance. 

Nevertheless, in the early days of the Kip.rans 

administration at the DOC, a hope still remained on the part 

of the Minister and sorne of his senior advisors that Telesat 

would eventually become a competitor to terrestrial systems 

(8). The fact that a share offering was not made to the 

public, a move which could increase the corporation's 

independence, did not however prevent the common carriers 

frorn continuing to feel ~ervous about the organization from 

the start of its existence. 

By the period 1975-1976, with Kierans long departed as 

DOC minister, a shift had occurred in the predominate 

thinking of senior departmental officiaIs as to the 

appropriate role that Telesat should fulfill. This was not a 

surprising re-alignment given that the DOC bureaucracy had 

always been closely identified with the interests of the 

country's telcos. The departure of Kierans and many of the 

DOC's original senior staff, such as his executive assistant 

Richard Gwyn and departmental legal counsel Charles Dalfen 

(who later plays an important role in this case study), 

seemingly removed a counterbalance within the Department to 

a close identification with the common carriers. The 

viewpoint of rising departrnental bureaucrats who believed 

that Telesat was intended, and should, fulfill a Ncarri8r's 

carrier N role became, with their promotion into incrp.asinq]y 



182 

{ 
senior positions within the Department, the DOC common view 

on the fate of Telesat. 

By 1975, this changing of the guard at the DOC 

coincided wi th a need to re-examine Telesat' s position. 

Placing its first satellites in orbit for essentially 

political, rather than economic, reasons, resulted in a 

high1y unprofitab1e first few years for Telesat. Having put 

up its satellites "too early·, before a sizeable demand for 

their services had developed, Telesat had difficulty finding 

business during the early 1970s, an endeavour not aided by 

various restrictive practices imposed on Telesat's operation 

by its legislative mandate. Meanwhile by 1975, planning and 

financing of the next generation of satellit~s needed to be 

undertaken if replacements were to be ready when the ones 

currently operational reached technical obsolescence. In 

short, by the mid-1970s Telesat needed more money for 

investment than current revenues could generate. The 

corporation accordingly initiated a search for the desired 

, 

J 
f' 
;, 

funds. 

Meanwhile Eldon Thompson, the President of TCTS, had 

considered the inclusion of Telesat within his organization 

during a study of satellite applications (9). This idea of 

TCTS assimilating Telesat came after the period of the early 

1970s when CNCP and the members of TCTS had participated in 

the operation of (and directed business towards) Telesat 

only under DOC duress. By the late spring-early summer of 

1976, Telesat was nevertheless holding talks with TCTS. 

These discussions led ta reports in early June that TCTS 
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might retail Telesat's satellite ch~nnels upon the satellite 

corporation becoming a member of TCTS (10). Telesat's 

fulfillment of such a role would neatly dovetail with the 

other undertakings of TCTS, an organization which 

esscntially acts as a type of marketing service for its 

member companies: the members of TCTS jointly approve such 

matters as market strategies, technica1 facilities, 

construction plans and budgets. The TCTS organization itself 

owns no telecommunication plant (11). TCTS' competitor, 

CNCP, made a counterproposal to Telesat in mid-August. 

Worried about facing an omnipotent competitor if Telesat and 

TCTS combined forces, CNCP suggested as an alternative to 

Telesat membership in the TCTS, that Telesat, TCTS and CNCP 

link for certain services. However in early September, 

TCTS's response to CNCP was "not interested;" Telesat 

likewise rejected the proposaI (12). 

During this period Telesat and the DOC had been in 

close contact exploring Telesat's options for raising the 

funds it desired. As one CRTC internaI memorandum put it, 

t.e government had set down firm rules (in the statute) 

preventing Telesat "from going aIl the way with whomever she 

may choose H, and given the government's majority 

shareholding, any change in Telesat's status would likely 

require government consent (13). By the time Telesat 

responded to CNCP that it was Hnot interested" , the 

corporation had decided to pursue the offer of membership 

with TCTS. Telesat's President, David Golden, requested 

from DOC Minister Sauvé final concurrence lhat the proposed 
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membership of Telesat within TCTS was to go ahead. As Golden 

wrote to the Minister: 

Whatever the legalities may be, neither Telesat 
nor TCTS would enter into an association such as l 
have described if the federal government were 
opposed (14). 

In essence, the agreement arrived at specified that Telesat 

abstain from aggressively selling its satellite services directly 

in the marketplace in exchange for accepting membership within 

the TCTS system (which would instead market such services). 

Telesat's membership would rntitle the corporation to receive 

transfer payments from the other TCTS members, payments which 

would be used to finance its purchase of the next generation of 

satellites. Under the agreement arrived at between Telesat and 

TCTS, the satellite organization would opera te as a sort of 

carrier's carrier H for TCTS members. The counterpart of the 

agreement struck allowed that in return for the reduction or 

elimination of said transfer payments, Telesat would once more 

gain direct access to the marketplace (15). 

At the time that Telesat and TCTS began in earnest to 

discuss the satellite corporation's fate, the CRTC was just 

starting its new role as the federal telecornmunications 

regulator: on 1 April 1976 the agency assumed the former 

telecommunications regulatory functions of the Canadian Transport 

Commission (CTC). The DOC had been instrumental in securing the 

transfer of these responsibilities of the CTC to the CRTC, 

wanling telecommunication regulation to be in the hands of a 

Hmore active agencyH and, not by coincidence, giving 

telecommunications a "higher profile" (16). However, this 

transfer of legislative responsibility had come about with the 
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passage of what the DOC had called NPhase IN legislation. NPhase 

lIN, which was ta contain provisions for a broad policy directive 

power, had been set aside for the moment. The Department had 

concluded that striving for the directive power at the same 

instance as seeking the regulatory reassignment would only serve 

to make passage of the bill through the House more difficult. 

The DOC wanted to avoid delay as it was desirous to move towards 

a consolidation of communications policy and regulation-making 

which would include the CRTC possessing regulatory authority over 

telecommunications. Nevertheless the DOC, while still anxious to 

acquire the directive power (see discussion below on proposed 

legislation NBill C-43 N) had not been unduly concerned about 

cornpletion of NPhase IN without NPhase lIN as the Department 

still possessed a review power over Commission decisions (17). 

This review power in the area of telecommunications is 

particularly extensive: the Cabinet can vary, review, rescind, 

change, or alter any decision the Commission might take under 

provisions of the Railway Act (18). 

The enlarged Commission of April 1976 forebode changes both 

to the telecommunications regulatory scene and to the CRTC 

itself. On the first point, the CRTC expected to take a more 

expansive view of its new telecommunications responsibilities 

than had the CTC; this intention was made clear by Chairman 

Boyle's first Broadcasting Standing Committee appearance since 

the agency assumed the CTC's regulatory functions. He stated 

that the Commission was concerned with understanding both 

broadcasting and telecommunications Nin the Canadian cOllLcxt and 

with the trans1ating (of) this understanding inlo policies and 
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objectives that direct the processes of 1icensing and regu1ation 

along paths that 'safeguard, enrich and strengthen the cultural, 

social and political fabric of Canada'· (19). These remarks 

echoed the wording of the Broadcasting Act and implied that the 

agency wouid bring much the same concerns to its 

telecommunications regulation as those which previously shaped 

its activity towards broadcastinq (20). During the summer of 

1976 much effort was spent training new agency telecommunications 

staff (21). However the expanded number of commissioners included 

sorne appointees more likely to consider the opinion of the 

elected government than did the Cornmissioners currently sitting, 

many of whom dated from the CRTC's original days (22). Amongst 

the new appointments for cornmissioners. that of Charles Da1fen 

led to important consequences regarding the events of this case 

study. Coming to the Commission as vice-chairman with 

responsibility for telecommunications matters, he had been 

responsible for the drafting of the Telesat Canada Act while, as 

mentioned above, a DOC staff member. Boyle had recommended his 

appointment due to his telecommunications experience and Minister 

Sauvé and her department officiaIs agreed to the choice feeling 

that • he wouid do a good job· while at the Commission (23). 

As negotiations between Telesat, TCTS and the DOC were 

aiready in progress, the CRTe learned of the proposed association 

between Telesat and TCTS early in its new mandate. Indeed , the 

pending proposaI was discussed as part of the taiks held between 

the DOC and CRTC on telecommunication matters when the Commission 

took over from the CTC (24). As a part of these discussions, in 

October (1976) the DOC provided the CRTC with a briefing on 
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proposed Telesat-TCTS plans (25). Meanwhile the Commission had 

already started up a staff group to deal with the matter. 

Following one CRTC-DOC meeting at which the proposed Telesat-TCTS 

deal was discussed, Commission Executive Director Michael 

Shoemaker then brought forward sorne of the conclusions drdwn from 

the staff group's work and further expressed caution in a 

memorandum to the Executive Cornrni ttee about the plans of 'l'C'rs and 

Telesat. Noting that Telesat had thus far been Nunable to 

achieve any degree of economic independence N, Shoemaker 

nevertheless recommended that Nfurther in-depth studies on the 

total impact of the suggested alternatives should be seriously 

contemplated N before concluding that Telesat's association with 

TCTS was i ts only option (26). This recornrnendation reflect:'~d t.he 

Commission's prevailing view that "the governrnent at the time of 

Telesat's creation really did set out to create a separate anù 

competitive entityN (27). This view was most importantly shared 

by the new CRTC vice-chairman, Charles Dalfen, who had carried tü 

the Commission the philosophy of "an independent and separale 

Telesat" (28). 

By early November (1976) prop0sals concerning Telesat's 

membership in TCTS had reached Cabinet. Questioning in the Bouse 

on 8 November revealed that the Cabinet had agreed to the 

arrangement arrived at by Telesat and TCTS (7.9). In wrjting to 

the presidents of both Telesat and TCTS later thùt month, 

Minister Sauvê formally informed the two organizations of the 

Cabinet's agreement ta their proposal - but with the conditjon 

(among others) that the: 

proposaI is given without prejudice ta lhe 
role of the CRTC in relation to th0se mattcrs 
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What these "matters which fall within the jurisdiction of the 

CRTC" were, the Minister did not specify in her letter. The day 

after Sauvé's letters were sent, the federal Treasury Board 

approved the proposaI. Thomas Shoyama, the Department of Finance 

deputy minister, was sa id to have been concerned for sorne time 

about probable future demands Telesat would be making on the 

public pur se to finance its next generation of satellites (31). 

The ready Cabinet approval for the proposed TCTS-Telesat 

membership plan prompted sorne to perceive the machinations of an 

opportunist central government: it'was suggested that the DOC 

viewed ("with little doubt") formaI membership by Telesat Canada 

in the TCTS as "a potential opportunity for increased federal 

power in the communications field" (32). Minister Sauvé herself 

was reported as commenting that Telesat's proposed membership in 

TCTS "gives me a say in the planning of the telephone system in 

Canada" (33). 

Wheth~r or not the proposed agreement partially received 

Cabinet approval because of this possibility of increased federal 

influence, the Ministers' approval did not mean that the accord 

would take automatic effect (34). As the Minister had signalled, 

approval was given "without prejudice to the l'ole of the CRTC". 

Of the principal legislative acts governing telecommunications in 

Canada and giving the Commission statutory authority to act in 

this area, neither the National Transportation Act (NTA) nor the 

Railway Act, possesses a directive power that the Mjnister could 

employ to order CRTC implementation of the proposcd Telesat-TCTS 

agreement. 
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The Dominance of the Commission 

Just as things seemed to be progressing favourably for 

imp1ementation of the proposed agreement (given the Cabinet 

sanction), Chairman Boyle of the CRTC wrote to President Golden 

of Telesat to remark that the corporation's plans raised ua 

number of significant regulatory questions" and that, pursuant to 

Section 320(11) of the ~ailway Act, the proposal umust receive 

the approval of the Commission u . Boyle closed his letter 

requesting a meeting with Telesat officials to discuss holding a 

hearing on the matter (35). Golden, meanwhile, had agreed with 

Sauvé that the role of the CRTC was not to be "prejudiced u with 

the proposed deal (36). 

While there was no doubt that under the provisions of the 

Railway Act the proposed agreement had to be set before the 

Commission, events continued to move forward on other fronts: the 

TCTS Board voted to accept TelesaL as a member and little more 

than a week later Telesat shareholders ratified the Agreement. 

Meanwhile James Snow, the Ontario Minister for Transportation and 

Communications, who had taken an interest in Telesat-TCTS events 

from an early stage, wrote to Sauvé about the matter, expressing 

his concerns. In her response to Snow, the Minister replied 

that: 

... there may be aspects of the relationship 
proposed by Telesat which f3l1 within the 
responsibilities of the CRTC .... (and further) l 
have no doubt that the Commission will take an 
active interest in any such matters ... (37). 

Snow, in turn, made known his concern that "major policy issues 

were involved with the proposed Telesat membership plan which 
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needed to be discussed publicly. At the very least, he said, a 

CRTC hearing on {_he issue was warranted (38). While politicians 

corresponded on the matter, Telesat and TCTS contractually 

entered into their agreement 17 January 1977. The Commission, 

however, was still unsure at this late date whether the Agreement 

would be submitted for regulatory approval. InternaI agency 

discussion occurred over whether ta formally solicit an 

application from TCTS/Telesat in order to avoid being "faced with 

much more of a fait accompli than we would want" (39). In any 

event, Telesat informed the Minister on 18 January that the deal 

had been legally struck and three days later submitted the 

Agreement ta the Commission for approval "as is required under 

the relevant provisions of the Railway Act" (40). 

In the interval between Telesat informing the Minister of 

developments and submitting the proposaI to the CRTC, the 

Commission had decided to hold a hearing on the matter (41). In 

early February, Telesat, TCTS and the DOC aIl received 

confirmation from the Commission of its intention ta go ahead 

with a hearing slated for 25 April (1977) (42). This news was 

received with "absolute shock" on the part of David Golden when 

told by Boyle - and greeted not only with surprise but fury on 

the part of the DOC (43). When the CRTC's public notice 

announcing the holding of a hearing appeared, it described the 

proposed agreement as possessing bath major implications for the 

development of domestic satellite communication and also as 

having an impact on both broadcasting and telecommunications in 

Canada. The notice went on to say that because of this, the 

Commission had: 
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... concluded that it is essential to convene a 
public hearing to ensure that aIl relevant issues 
are given full consideration (44). 

The Commission hearing calI had been made as the result of an 

internaI agency debate. The conclusion had been reached that, 

whatever decision the Commission might render on the Telesat-TCTS 

proposaI, policy would inevitably have to be made. Bearing in 

mind that any agency decision would undoubtedly affect a variety 

of communications activity in Canada, it was decided it was best 

to hold a hearing in order to allow "aIl sorts of interesting 

facts to emerge" - information that certainly could also be 

use fuI to the Commission in sustaining any ruling it eventually 

arrived at. Holding a hearing would also prevent the "possibility 

of Bell coming back, if displeased with the verdict rendered, and 

saying 'they didn't even hear us'" (45). While it was for the 

Commission to decide whether or not to convene a hearing (and the 

Commission could have decided against this option), it was never 

very likely that the CRTC would not hold one given the 

"importance of the matter at hand" (46). 

Manoeuvering amongst the principal actors involved in 

deciding Telesat's fate had begun even before the CR TC "Notice" 

publicly announced the hearing on the proposed TCTS-Telesat 

membership plan. Chairman Boyle went on the offensive to defend 

the CRTC's role as a decision-maker with a speech stressing both 

the political independence of the Commission and the agency's 

intention to continue to fulfill its responsibilities as set out 

un der existing legislation, despite Sauvé's talk of forthcoming 

legislative changes (on these proposaIs see below). Boyle further 

stated that it would be a mistake: 
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To interpret the legislation as already 
supplanting current legislation under which the 
CRTC functions. Nothing could be further from the 
truth (47). 

These remarks were followed shortly afterwards with another Boyle 

speech in which he discussed the Commission's recent assumption 

of the CTC's telecommunication regulùtory functions. With 

remarks that could only have caused di stress for Telesat and 

company, Boyle said that: 

... the challenge for the Commission in its new 
area of regulation is to adopt procedures which 
will permit the application of broader concepts to 
the traditional tests of 'just and reasonable 
rates,' ... (48). 

Boyle said the Commission was compelled to take this action as iL 

was: 

... restricted by the present legislation which 
contains no policy guidelines and requires only 
that rates charged by carriers be 'just and 
reasonable and non-discriminatory' (49). 

The Chairman also defended the Commission's policy-making 

behaviour saying that there had been no Umajor policy positions U 

developed by the commissi.on which had not been subject to a ufull 

public hearing U (50). 

Meanwhile Minister Sauvé had written to Chairman Boyle to 

repeat that the Agreement was sanctioned by the Cabinet without 

prejudice to the regulatory role of the CRTC (51). Minister 

Sauvé justified this letter-writing uconsultationu between 

herself and the agency on the basis that the CRTC had been making 

UpolicyU - to which, presumably and notwithstanding Boyle's 

remarks, the Minister wanted the opportunity to provide sorne 

input (52). As a part of this process of providing input, the 

DOC deputy rninister and assistant deputy rninisters were uslippinq 
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the word to the CRTC so that her views were known to the 

Commission" on the TCTS-Telesat proposaI (53). At the same time, 

nevertheless, the Minister was careful to provide the Commission 

with sizable scope for involvement in the Telesat-TCTS situation. 

She stated that the "arrangement" was approved: 

... subject to the CRTC's prerogative of looking 
into the arrangement 50 as to ensure that the 
public interest will be served (54). 

To determine whether the proposaI was in the "public 

interest" the Commission had started preparation for the hearing 

in sorne earnest: Telesat, Bell and BCTel aIl received a list of 

Commission interrogatories for incorporation into the hearing's 

public record. Questions were asked of these organizations such 

as: 

- the rational which led to the Telesat decision 
to join TCTS 

- what alternatives to the agreement had been 
considered (55). 

In April the Commission issued a second notice of the forthcoming 

public hearing and announced that the Commission was moving to 

subpoena Telesat, Bell and BCTel so as to obtain the information 

it and other intervenors needed in response to the 

interrogatories submitted in advance of the scheduled hearing 

(56). While many issues regarding the interrogatories had to wait 

until the hearing (see below), the CRTC request for information 

nonetheless resulted in "truckloads" of information being 

delivered to the Commission. Much of this existed in a 

"unprocessed form" (57). 

On the eve of the hearing, opinion within the Commission 

held that the financial concerns of Telesat, used to justify the 
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proposed deal, were "overstated dramatically". Further, the 

Commission had come to view Telesat as likely to be financially 

successful in the future, if only despite itself (and its "timid 

management" ). There was also a belief that the ensuing regulatory 

problems raised by approval of the Telesat-TCTS contract would be 

"major- (50). This staff analysis was completed in spite of the 

fact that, at least initially, the Commission staff was "bowled 

over by the proposaI (as) no one on staff at the Commission knew 

what to do with it and the hugh quantities of information flowing 

into the agency" (59). The Commission assessment of Telesat's 

likely financial success was cf sorne importance as the hearings 

approached, because the agency had already identified a 

-fundamental potential problem ff of the proposaI: its ffextremely 

heavy re1iance on the incorne which is expected to be generated 

from pay-te1evision". The Commission, concurrent to assessing 

the Te1esat-TCTS proposaI, was re-considering the fate of 

pay-te1evision at the Minister's request (60). The CRTC did not 

Iike the idea of introducing pay-television and feared that if 

the Telesat-TCTS proposaI was implemented, TCTS reliance on 

successfu1 pay-te1evision to help finance Telesat wou1d "oblige 

the government to ensure the success of pay-television", Tt was 

speculated that the government cou Id be pressured into relaxing 

any programming restrictions which might be placed on the service 

at th2 time of its introduction (61). Thus with the public 

hearing pending, the Commission was great1y uneasy about the 

plans of Te1esat-TCTS. The common view held that, although the 

Agreement might be modified by the Commission, the likelihood of 

it being refused outright was slight (62), Nevertheless, in 
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dealing with the proposed Telesat-TCTS agreement, the CRTC found 

itself in a policy vacuum: there had not been a definitive 

government policy statement regarding satellite communications 

since the incorporation of Telesat eight years previously. The 

regulatory agency thus had little pre-existing policy direction 

available from the government as to either what the regulatory 

objectives sought with Telesat were or, indeed, what the federal 

government's broad objectives in this policy area were. 

The hearing, held under the chairmanship of Charles Dalfen, 

occurred in two stages: the first, a "pre-hearing", took place 

between the 25th and the 27th of April and dealt with the 

outstanding interrogatories, related matters of confidentidlity 

and the procedures to be followed during the hearing; the second 

phase of the hearing, from 16 May to 2 June (1977), constituted 

the hearing proper. In their opening statements to the 

"pre-hearing" hoth Telesat and Bell made it clear that the 

Commission was expected ta approve the contract expeditiously 

(Bell stating the CRTC cou Id not modify it "in any way") (63). 

Telesat President Golden stated that the CRTC's overriding 

consideration must be the "public interest" - and to decide 

whether the Agreement was in the public interest or not, the 

Commission needed to determine its likely effects (64). This, 

evidently, would come down ta the basic question of whether 

certain telecommunication users would benefit more than others 

from the proposed membership plan. Golden also remarked that 

Telesat wanted the Commission to consider the Agreement on its 

own merit and without the aid of other documents. This was a 

request which Dalfen overruled (65). In the words of a senior 
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CRTC offiaial then present, Golden made these remarks in a way 

which made it clear Mthat he was not prepared to answer the 

questions asked in a full and helpful manner M (66). Much time 

was also spent during the first day of the hearings debating how 

wide a scope the hearings would assume: the CCTA wanted little 

restriction on the discussion, Telesat said there were already 

too many Mirrelevancies u under discussion (67). 

Dalfen was to rule on the issue of what were permissible 

questions. He said that, as Telesat was appearing before the 

Commission for the first time, U along wi th other reasons u, he 

would allow ua fair degree of latitude in the questions that we 

will permit to be raised here u . The Chairman explained this 

judgement by saying that the Commission approached the section of 

the Railway Act under which i t was acting wi th "no preconcei veel 

interpretation" (68). Thus in the Chairman's consideration, it 

was possible for the hearing to consider "broad issues" while 

remaining cognizant of the fact that a specifie decision needed 

to be made (69). The Chairman drew the line however at 

investigating Uinternal matters M which were more properly the 

prerogative of management. Accordingly the hearing's questioning 

would not Mgo behind the resolution to the details H involved with 

particular Telesat Board of Directors meetings (70). 

This question of privacy and the related one of 

confidentiality of information had been major issues up to and 

including the prehearing. The Commission had requested certain 

information, along with other intervenors, from the 

federally-regulated members of TCTS (Bell and BCTel). Respondinq, 

these members argued that they could not release the informalion 
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demanded as it was the property of TCTS (the argument of Bell and 

BCTel being that the information requested had only come to their 

knowledge due their participation within TCTS). In the end, the 

Commission rejected the argument that information emanating from 

sources other than Telesat, Bell and BCTel was ta remain 

confidential. It decided that any data that a CRTC-regulated TCTS 

participant had received from an organization member not 

regulated by the Commission was now also the property of the 

Commission-regulatee and so liable to be produced on demand (71). 

Thus, President Golden of Telesat was subpoenaed to produce data 

that had been the property of the provincial telcos AGT (Alberta 

Government Telephones), SaskTel and MTS (72). With talk of 

Golden "going to jail H if the ordered material failed to appear, 

the group of nine TCTS members acquiesced to the agency's ruling 

and the material requested by the Commission appeared (73). 

Having made their point on confidentiality, both Telesat and the 

members of TCTS were to fight their next battle in regard to 

acceptance of the proposed agreement during the second phase of 

the hearing. Nevertheless, the argument during the hearing's 

first phase concerning the question of confidentiality 

demonstrated the political overtones surrounding the Cornmission's 

consideration of the carriers' proposaI. It was said that the 

argument of Bell and BCTel expressed the disrleasure of the 

Prairie provincial telcos at the prospect of their business 

dealings being discussed within the framework of a federal 

regulatory forum (74). In addition to the objections of 

provincial telcos to federal Hinfringement on their territory·, 

simi1ar sentiments on the part of provincial regulators and 
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governments may have come into play. The prairie provinces may 

have been concerned to pre~erve the confidentiality of the 

secretive TCTS "revenue settlement plan" due to the possible 

cross-subsidies provided to their provincial telco operations 

~ocated in a sparsely-populated region of the country; Alberta, 

for instance, had sent its Solicitor-General to Ottawa to argue 

against release of TCTS info1mation requested by the Commission. 

Aisu in question during the hearing was the Commission's 

power to alter the Agreement: it was asked whether the CRTC had 

the power to introduce any modifications or was the agency simply 

limited to either granting or withholding approval? If, as was 

stated at the prehearing, the CRTC was to seek out likely effecls 

of the Agreement, conceivably the agency could not help but 

address its potential consequences for telecommunications 

competition and touch on as basic a policy issue as the qllestion 

of monopoly control in this field (along with the desirability of 

regulatory mechanisms that encou. 'je a competitive industry 

structure) (75). Given this, it would dlso be difficult to avoid 

addressing issues such as whether or not Telesat had explored aIl 

other options to a membership deal with TCTS (and, indeed, 

whether the ~greement was permissible under the Telesat Ca~~da 

Act). Accordingly, whether it approved a modified form of the 

Agreement or simply issued a Ryes-no" decision, the Commission 

verdict could not help but influence the structure of the 

telecommunications industry. 

As the hearings progressed, speculation on how the 

t Commission would rule became rife. The C0mffiOn consensus held that 

the Commission could only accept or refuse the Agreement and was 
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unable to either change the contract or suggest what sort of 

agreement it would accept (76). Whatever the outcome, the 

hearings were nevertheless viewed as a use fuI exercise for the 

Commission as, constituting the first public examination of 

Telesat's affairs. any information gained could "be used as the 

basis of other regulatory and policy initiatives" (77). Other 

speculation held that the real issue at stake during the hearing 

was not the fate of Telesat but the ability of the CRTC to be 

independent of the government, particularly in light of Minister 

Sauvé Nstaunchly" supporting the Telesat-TCTS membership plan 

(78). The agency's ruliug on confidentiality, ta ken against the 

wishes of the "very powerful" Bell and TCTS organizations, 

reflected the strong role for intervenors encouraged by the CRTC 

during the hearing. In this aspect, in relation to the CTC, the 

Commission was "utterly different" (79). For its part, the 

Commission had felt the need for these intervenors in order ta 

offset the influence and resources that Bell and the other telcos 

could bring to the hearing (80). A decision on the proposed 

Telesat-TCTS association would eventually be reached after an 

imposing array of interested parties had proclaimed their 

enthusiasm for the deal: these included most of the Maritime 

Provinces (seeing it as a means to ohtain increased distribution 

of TV signaIs in their region of the country), the federal 

Minister and DOC (which had "pressured" TCTS from the early 1970s 

to form closer links with Telesat), the Cabinet, Telesat, Bell 

and the other members of TCTS and (implicitly) the Prairie 

Provinces (81). Given the interests involved, it was not 

sl1rprising that the Commission had come, as Dalfen remarked 
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towards the close of the heariug, to regard the case at hand as a 

-fairly important matter- (82). 

In the aftermath of the hearing the Commission requested the 

submission of final written arguments. The hearing had presented 

complex arguments as the hearing transcript running to 4,000 

pages in length, testified. Meanwhile in a speech before the 

Canadian Telecommunications Carriers Association (CTCA) Minister 

Sauvé acknowledged that of the three legislative acts currently 

framing telecornrnunication reguldtion in Canada - none contain (ed) 

a clear statement of telecommunicRtions policy- (83). The 

Minister stated that proposed communications legisla tj on - Bill 

C-43- (see below), sought to ensure that the CRTC had sufficient 

powers to influence those decisions of the carriers which had a 

major impact on national policy obj2ctives (84). Ironically, 

these remarks were made following the just-completed Commission 

Telesat-TCTS hearing which had considered a carrier decision of 

obvious "major impact- and did so largely in the absence of any 

clearly stated objectives for national telecornrnunications 

policy. The Commission review of Telesat-TCTS plans nevertheless 

took place arnidst what appeared to be a rninisterial and 

departmental preference as to their regulatory outcome. These 

carrier plans, however, were examined at a CRTC hearing whose 

Chairman would consider "ministerial wishes" in the matter only 

if they were made on the public record and accornpanied by a 

ministerial appearance at the related agency hearing - with the 

Minister undergoing cross-examination as to her reasons for 

wanting the proposal to be implemented (85). This was an 

unlikely scenario given what the DOC perceived as the possible 



j 

f. 

{ 

... _ ... _ .. _- --_ .... _--

201 

difficulties arising should its minister testify at a hearing and 

then an appeal was made in regard to the subsequent regulatory 

decision which required ministerial review (86). As it was the 

DOC had tried, in its opinion, to give the Commission "positive 

direction" on the Telesat-TCTS issue prior to the hearing; the 

Minister's letter to Boyle could conceivably be viewed in this 

regard as constituting a type of "direction" (87). 

As the months passed, and with a Commission decision 

pending, debate grew as to whether "approval with conditions" was 

within CRTC purview. It was said that the CRTC could neither 

accept the application as it stood nor reject it out-of-hand. A 

consensus emerged that the application, demanding what the CRTC 

had begun calling its "most important decision of the decade" , 

would likely be approved, but with conditions (88). Obvious 

tension existed, however, between the regulatory agency and the 

DOC during this time. In relation to the 

"ministerially-inspired" CRTC pay-television hearing convened at 

this period, it was said that the Commission would have to say 

"No" ta the service's implementation if anly "ta prove that it 

(was) not a Cabinet puppet". Besides, it was asked, what did the 

Commission have to lose by saying "No"? (89). It was shortly to 

be demonstrated that much the same argument could be made in 

connection with Commission review of the Telesat-TCTS proposed 

agreement. 

The CRTC's decision on the carriers' proposaI was announced 

24 August (1977). The Agreement was not approved. The Commission 

rejected the deal largely because it judged its provisions to be 

anti-competitive. The Commission in its reasoning stated that 
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section 320 (II) of the Railway Act limited the agency to either 

approving or rejecting agreements submitted under that section 

(90). The Commission also stated that the criterion for approval 

under section 320(11) was the public interest, viewed in a broad 

sense. The Commission viewed "public interest" considerations, 

however, as being divisible into two "broad categories"; one 

allowed for the effective regulation of rates, while the second 

involved, notably, a series of questions concerning general 

public policy. The Commission concluded that in regard to the 

first criteria, of effective rate regulation, the Agreement was 

contrary to the public interest. The "Decision" then went on to 

state that: 

While the Commission is prepared in this case to 
rest its decision on the regulatory issues alone, 
it has also given considerable weight to public 
policy issues raised in this case (91). 

An example given here was the Commission's con cern about the 

likely erosion of the powers and autonomy of Telesat if the 

corporation entered into the proposed agreement, owning to the 

fact that the organization's statute had intended Lhe creation of 

an "independent autonomous corporation providing satellite 

se:rvices on a commercial basis". The Commission decision also 

markedly made reference to Telesat having sought the Minister of 

Communication's concurrence to the Agreement, "although it was 

not required by law to do so" (92). Nevertheless, as far as the 

Commission was concerned, there existed "no doubt that the entire 

agreement (fell) within the provisions of section 320(II) and 

require(d) Commission approval before it (could) have any force 

or effect". To substantiate this point the Commission quoted the 

Minister "explicitly" acknowledging the statutory role of the 
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Commission, in this instance, when stating that the government's 

concurrence to the proposaI "was given without prejudice to the 

role of (the CRTC) in relation to those matters which fall 

within the jurisdiction of the CRTC" (93). 

In stating that the agency's basic jurisdiction was limited 

to either approving or denying the Agreement, the Commission 

judgement also noted that 320 (II) is silent on the specifie 

criteria that the CRTC must use in reaching its decision (94). 

While remarking that the parties at the hearing had reached a 

"general agreement" that the Commission should decide the 

application on the basis of whether or not the Agreement was in 

the public interest, the CRTC decision stated that this 

determination still le ft the agency "faced with the further 

question of how broadly it should apply public interest 

considerations" (95). The Commission, evidently, decided to view 

the public interest in a broad sense, arguably taking it out of a 

narrow sphere of regulation and into that of public policy. With 

the agency considering issues pertaining to Telesat's corporate 

autonomy, the availability of satellite services and the nature 

of competition in telecommunications services, the CRTC had moved 

sorne way beyond section 320 of the Railway Act and its statutory 

power to decide on "just and fair rates" (96). 

In the aftermath of the decision announcement, speculation 

arose on the possible political, and not just merely technical 

reasons, for the judgement. While an early commentary suggested 

that the Commission had searched for a regulatory basis to 

justify its "intuitive" reaction to reject the application, it 

was also said that the agency had not wanted to cffer conditional 
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approval for this would have "further cast the CRTC in the role 

of policy-maker" (97). Indeed it was asserted that if 

conditional approval had both been granted and survived any court 

challenge, ô. new precedent would have been established "giving 

the regulatory agency more power thau it had heretofore 

possessed" (98). Sorne observers vie,qed the decision, with its 

likely appeals, as a political tac tic designed by the Commission 

to put responsibility for a final decision regarding Telesat's 

fate on the government (99). ~he Commission's flat-out rejection 

of the proposed agreement caught many by surprise and the 

industry off-guard (100). A total of seven government 

departments had an identifiable interest in seeing the proposal 

passed (and only one government department, Corpordte and 

Consumer Affairs, had argued against acceptance of the Agreement 

during the hearings). Of these departments favourable to the 

Agreement, a number were headed by influential Trudeau-era 

ministers: Horner, Buchanan, Faulkner, Chretien, Lalonde (101). 

The decision itself had been carefully "crafted": seeking to 

justify the Commission's power to act and render a decision, 

judgement "77-10" identified the various legislative acts which 

the agency felt gave it statutory authority to consider the 

proposed agreement (along with the relevant sections). With this 

accomplished, the Commission was able to reject the Agreement 

within the gambit of its regulatory mandate - while the 

Commission reference to "policy issues" in its decision resulted 

from the agency's broad interpretation of this statutory mandate 

to regulate. Thus having first established a regulatory basis in 

its decision, the Commission then pushed into other (ie. policy) 

, 
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areas (l02). It appeared that the Commission (and particularly 

Charles Dalfen) wanted to "push" the decision from the 

legislative basis primarily established by section 320 of the 

Railway Act in the direction of sending a strong message to the 

government that the Commission opposed the proposed Telesat-TCTS 

deal while at the same time endeavouring to put the decision "out 

of the reach of the government" by closely linking it to the 

Commission's underlying regulatory statutory powers (l03). In 

all, the Commission decision was constructed in the hopes that it 

would prove difficult for the government to set aside (l04). 

Both the decision and the "public policy" phrasing of the 

announcement resulted from a Commission perception that if the 

agency was to be more than "just a rubberstamp", it would have to 

fulfill its regulatary mandate by looking at the substance of the 

proposed agreement in the belief that the Railway Act allowed the 

Commission a very broad view af its jurisdiction" so that the 

CRTC could "investigate all aspects of the public interest" 

(lOS). In aIl, the Commission's self-conscious mave beyond 

"regulatory issues" to address the broader implications of the 

proposed agreement could be interpreted as the agency testing its 

strength vis-a-vis the DOC, with the Commission putting both its 

legitirnization as a policy-making body and its power to make 

specifie decisions, "on the line". 

Whatever the Cammission's motivations, its staff realized 

that "turning down the Minister's wishes created a risk" although 

it was believed that the Cabinet would have a ha rd time 

overturning the decision (l06). This Commission ruling was 

considered "uniquely Dalfen" (l07). The CRTC Vice-Chairman was 



-
206 

said to regard the proposed agreement as a subversion of the 

original intent of the Telesat legislation. Believing this, he 

"was able to persuade the rest of the Commission as weIl" (108). 

Within the Commission, his dominance on the Telesat matter was 

apparently aided by the lack of interest amongst the other CRTC 

Commissioners in telecommunications matters. Dalfen had "been" 

the telecommunications side of the agency after his rppointment 

and the Commission judgement on Telesat reflected his penchant 

otto express his view" and willingness "to forge a national policy 

where one did not exist" (109). The fact that Chairman Boyle 

himself did not think much of the proposed agreement (which he 

sawas "a scheme dreamt up by the civil service"), undoubtedly 

smoothed the way for the Commission's decision to reject the 

Telesat-TCTS proposal, a decision taken "~ perfect knowledge of 

view gœ.rernlnimlt 

W;:lS "protected" because the agency had acted within its powers, 

followed an irreproachable method of proceeding (which included 

the holding of a he~ring which generated a 4,000 page 

transcript), and was rendered in the absence of any established 

government policy position. Nevertheless the Commission's action 

prompted speculation about what the Cabinet's reaction would be. 

Acknowledgement was made that it would be "difficult" for the 

Cabinet to modify the unqualified denial of the Commission 

without appearing to "subvert" the regulatory agency (111). 



1 
1 

( 

207 

The Intervention of the Departrnent 

Although at the time of passage of uBill C-S u (which 

transferred telecommunications regulatory authority to the CRTC 

from the CTC), the DOC had decided to forego atternpts to obtain 

broad policy directive power and contented itself with 

accomplishing completion of uPhase rU legislative changes only, 

pressure to possess this power rnounted after Boyle becarne 

chairman of the newly-expanded Commission (112). The DOC 

partially wanted the directive power to have the ability to 

negotiate and implernent intergovernmental accords because of the 

developing federal-provincial aspect in communications policy. 

The Department also wanted to avoid events such as those 

described in the preceding chapter which arose in connection with 

the Canada-Manitoba Agreement. DOC officiaIs in addition wanted 

the power because it uconstituted part of the normal power of the 

minister and his advisors u (113). The events and tension 

occurring between the Commission and the DOC over the 

introduction of pay-television, according to a departmental 

official of this tirne, further fuelled departmental des ire for 

the directive power and reflected DOC officiaIs' belief that ua 

regulatory agency should not be making policyu (114). 

With the expanded Commission operational, issues such as the 

fate of pay-television and the Canada-Manitoba Agreement in the 

background, and the Telesat-TCTS proposed membership plan about 

to be submitted to the CRTC, the Department prepared the 

legislation that was to be introduced as uBill C-43 u in the House 

in March 1977. The preparation of this legislation only helped, 
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however, to increase tensions between the Department and 

Commission: the CRTC response to the departmental draft which was 

Lorwarded to the agency infuriated the Department by arriving 

late and thus causing problems for the Department's House 

introduction planning of the legisldtion. The Commission 

document, "Towards Phase II'' advocated limiting the proposed 

directive power and was perceived as "inflammatory by the DOC and 

designed to hold up the process of Phase II'' (115). The 

Commission response had been prepared with the aid of Juneau (now 

in the PCO) who also put the Commission position forth during 

cabinet cornmittee meetings, discussing how the 1egis1ation should 

be drafted; the CRTC worked through Juneau because as one 

official put it, "we did not get a good reception from the DOC" 

(116). The Cornmission's actions led to increasing frustration 

within the Department and as a result, in the words of an 

official of the time, the staff became "much more aggressive in 

threatening the Commission with the use of the Cabinet's review 

power". Minister Sauvé meanwhile attempted to apply sorne "moral 

suasion" on the Commission in the hope of obtaining "sorne 

co-operation"; her meeting with the agency to explain how the 

proposed directive power "might be exercised" only met however 

with silence from Boyle, Dalfen and the other full-time 

Commissioners present. 

The introduction of "Bill C-43" in the House prompted both 

the Commission and the Department to launch "public relation" 

offensives. Boyle stated that the principle at stake with the 

bill was the right of an independent agency to make decisions 

that might be opposed to government po1icy (117). In an 
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appearance before the Standing Committee he pointed out the 

almost unanimous support for the creation of an "independent 

agency" that there had been at the time of the passage of the 

Broadcasting Act in 1967 (118). During this struggle over 

proposed legislative reforms which cou1d affect the Commission's 

status, Minister Sauvê had a1so "gone public", stating that the 

proposed bill wou1d not interfere with the Commission's dai1y 

affairs as the independence of the Commission in its regu1atory 

duties was "not affected" (119). The acrimony between the 

Department and the Commission over the DOC wish for more explicit 

directive power and the rnanoeuvering over "Bill C-43" however 1ed 

ta nought: the legislation died without having particu1ar1y 

impressed observers with its proposed reforrns (120). It a1so 

died for the 1egislation did not have who1e-hearted Cabinet 

support - whi1e Sauvê was able to obtain agreement from her 

Cabinet co11eagues for the directive power Min principle", there 

still existed within the Cabinet much resistance to the DOC 

possessing this power over the CRTC. The fact that sorne ministers 

active1y did not want the 1egis1ation to go through, affected its 

ability to attract House time. The 1egis1ation neverthe1ess was 

to be resurrected in differing forms the fo11owing year (121). 

A1though the DOC had proposed Bill C-43 on the basis that it 

needed more adequate statutory authority ta control a 

"policy-making agency", the Department nonetheless succeeded in 

over-ru1ing the Commission's 24 August Te1esat-TCTS decision as a 

decision ta ken "against the wishes of the governrnent". A DOC 

news release announced on 3 November that the Governor-in-Council 

(Cabinet) had issued an Order-in-Council to the CRTC "varying 
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its decision (122). The Order-in-Council stated that ·the Cabinet 

concluded that the public interest will be better served if the 

Telesat Canada Proposed Agreement is approved H

; thus, pursuant to 

subsection 64(1) of the National Transportation Act, the 

Commission decision was ·hereby varied" so that "the Decision 

will now read as follows": 

The Agreement between Telesat Canada and the 
Trans-Canada Telephone System, made as of 31 
December 1976, is in the public interest and is 
herebyapproved (123). 

The nervousness of the government, however, as to how its 

action would be perceived was evident by the length of the 

Departrnent's announcernent: it was uncornmonly long (five pages) 

with the DOC expressing a desire that "this statement should be 

issued as a full explanation of its position on the matter·. The 

statement went on to say it was "vital that it be ernphasized" 

that the Cabinet's action affected "broad issues" of public 

policy, issues which lie beyond the reasonab1e purview of the 

CRTC (these being, in essence, the ordering and procuring of the 

next generation of satellites, the issue of ernployrnent in the 

area and, additionally, the protecting of the orbital ·parking 

spaces· Canada had been allotted). An unmentioned issue 

concerned provincial interest in seeing the proposal implemented 

- those provinces with crown common carriers still did not want 

competition with their telcos' operations; and the federal 

government, eager to improve intergovernmental relations over 

communications, also wanted the deal to go through because of the 

federal-provincial dimension. In all, the Commission decision, 

according to the government, had reflected the "CRTC's view of 

policy considerations" (124). After stating that "adequate 
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statutory mechanisms· were not currentIy available through which 

the government ·could have given clear policy guidance to the 

CRTC· (and thus direction on policy matters properly residing 

outside of Commission domain), the government announcement 

addressed Commission concerns about the Agreement by saying 

Commission authority to regulate COIDrrIOn carriers would not be 

superceded (the gavernment introducing modifications ta the 

Agreement to this effect) (125). The news release nevertheless 

made clear the governmental sense of priorities stating: 

The government weighed the feasibility of asking 
Telesat Canada and TCTS to explore ways of 
modifying the Agreement, in such a way that the 
terms would meet the concerns of the CRTC .... 
(but) this approach would have prolonged the 
period of uncertainty (126). 

It was acknowledged aIl the same that sorne regulatory 

difficulties might be introduced for the CRTC by implementation 

of the Agreement. 

This Order-in-Council resu1ted from Te1esat's swift lobby 

efforts to overturn the Commission decision once it had been 

rendered. Appealing the decision to the Cabinet, Telesat 

reminded the government that, in its opinion, governmental 

control over the corporation through its statute would take 

precedence over the agreement with TCTS (this gave rise to 

speculation that the government, with the proposaI passed, could 

control TCTS through the Telesat veto, a tool which would 

interest a ministry that wishes to set communications policy 

unchallenged·) (127). A Cabinet meeting held seven weeks after 

the announcement of the Commission decision discussed the Telesat 

appeal (128). This meeting was reportedly "very stormy· with a 

defensive Sauvé facing "great opposition" on her recommendation 
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that the Commission decision be reviewed (129). Speculation 

suggested that the Cabinet would p~obably not overturn the CRTC 

decision on Telesat's appeal - at least not before satisfying the 

need to modify the Telesat-TCTS Agreement in such a way as to 

overcome major CRTC objections to it (130). Thus it was said 

that Sauvê would have to come up with a ucredible option u to get 

a so1id recommendation from the Cabinet during its next meeting 

(131). The evident success of the Minister in this task appeared 

a few weeks later in the form of the Cabinet overruling of the 

Commj.ssion' s decision. 

It was likely Minister Sauvê had been under pressure to 

review the Commission decision not only from Telesat but also 

from her own department as, in the words of a senior departmental 

staff member of the time, Uthere was no way that the officiaIs at 

the DOC could let it stand, because it io essence said that it 

was for the CRTC to say where the public interest 1ay u. 

Department officiaIs, furthermore, were not prepared to allow 

uJuneau's mind-sct of making po1icy (in broadcasting) colour the 

Commission's approach to telecommunications u (132). The 

Department also rejected what it suspected to be a Commission 

motivation in its ruling - that if it were unable to change the 

CRTC dec~sion, the government would be forced to finance Telesat. 

As it was, the DOC "variance" of the Commission decision came 

after much vacillation at the Department. Seeking to put into 

place the outcome it wanted, under prevailing statutes the 

Department was only able to umodifyu or Uvary " a Commission 

telecommunication decision and not substitute one of its own - jt 

could not make a Commission "No" decision a UYes". 'l'hus the 
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Department needed to find a way to reverse the CRTC decision 

without either being perceived as substituting its own judgement 

for that of the Commission or a1tering aspects of the agreement 

so significantly that the agency wou1d be justified in ca11ing 

for a new hearing on the matter. To aid in its endeavour, the 

Department took the CRTC decision to the Justice Department. 

The Commission had based its decision, as mentioned, on 

statutory provisions which a110wed it ~o determine whether or not 

the agreement was in the public interest and they had decided the 

carriers' proposa1 was not, as it was anti-competitive. The 

Department cou1d not say that the propos al was good for 

competition in this policy area (whether or not it was) because 

to do so wou1d be substituting its judgment for that of the CRTC. 

Therefore, the DOC was ob1iged to bring other matters to bear 

rather than direct1y addressing the concerns that the CRTC had 

expressed (133). Thus, the Cabinet "variance" of the Commission 

decision attempted with the Order-in-Counci1 to introduce as 

determinate factors, issues which the Commission "had fai1ed to" 

or "could not be expected" to have considered: these included the 

emphasis placed on the "surviva1" of a national satellite system 

(and industry) and the ro1e Te1esat wou1d play in p1acing Canada 

at the forefront of satellite techno10gy. Behind the Cabinet's 

action was the "rea1ity" that the government was unprepared to 

put any more money into Telesat. While departrnental officia1s 

realized that the Telesat-TCTS proposed agreement was a 

"political compromise", in that it entai1ed a certain 10ss of 

independence for Te1esat, the DOC saw no other way for Te1esat to 

raise the funds it desired for the future; in any event the 
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Cabinet ruling helped take the Commission "off the hook" for the 

responsibility of deciding the fate of Telesat (134). 

Response of the Commission 

The Commission's official response to the Cabinet's action 

appeared the next day in the form of a press release which was 

intended to demonstrate the Commission's displeasure with the 

Minister's decision (135). Noting that the Commission had 

rejected the proposed agreement back in August partially on the 

grounds that it wouid make effective regulation difficuIt, the 

announcement assumed a defiant tone, saying: 

The Commission will continue, however, to exercise 
its independent judgment on matters faIIing within 
its jurisdiction. In particular, given the 
existence of the agreement, the Commission is 
convinced that as a minimum, a much fuI 1er review 
of the operations, finances and practices of TCTS 
and its individuai members will be required than 
has ever been the case before (136). 

The Commission was angered not simply because its decision had 

been reversed but also because aIl of the issues that ~~auvé 

mentioned as justifying the variance action had aiready been 

considered by the Commission (137). However, apart from the 

press release, the Commission's public response effectively ended 

there. Protests against the ministeriai actions from other 

quarters were equally feeble. Aside from an editoriai in the 

Toronto Star strongly condemning the Minister's approval of the 

Agreement due to its "non-competitive" aspect, and an adverse 

comment in the Globe and Mail regarding the Minister's refusaI to 

release the cabinet "background paper" on the subject, the 

Governor-in-Councii reversaI of the CRTC decision attracted 
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little attention (138). The Consumers' Association of Canada 

(CAC) attempted to carry the protest further. It took the 

Cabinet's Telesat Order-in-Council to the Federal Court of 

Appeal, arguing that the Cabinet had already given its opinion on 

the issue on the occasion when the Minister sa id it was for the 

CRTC to judge the Agreement's merits (and, furthermore, that the 

government did not have the right to review the CRTC decision) 

(139). 

Despite these pockrcs of protest, after issuance of the 

Cabinet variance, the Minister went on the offensive and was able 

to effectively check further opposition to her actions. Thus 

while the Minister's actions did not pass unnoticed in the House, 

with Conservative members moving to invoke ·Standing arder 43· 

(which would have allowed an emergency debate on the issue), the 

Minister was able to de fend Cabinet's intervention during 

subsequent House questioning (140). She repeated that Commission 

regulatory powers were in no way superseded by the Agreement -

and that, indeed, with the approval of the Agreement, ministerial 

responsibility had been executed (ail while maintaining both the 

prerogatives of the CRTC and the "general policies of the 

government·) (141). Likewise to the House Standing Committee 

criticism that she had issued a de facto policy direction after 

the Commission had rendered its decision, the Minister simply 

responded ·we have the authority under the law" (142). The lament 

of sorne members that there had been no House discussion on the 

whole affair produced the reply that although she was prepared to 

discuss the ·broad policy issues involved" in the forum of the 

Standing Committee, she thought they had already been adequately 
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considered in parliarnent uwhen Telesat was created U (143). with 

that said, House discussion of the changed nature of Telesat, and 

of the rninisterial overruling of the CRTC, came to an end. 

Continuing her offensive, Sauvé sought to assure lobbyists 

opposed to the Cabinet approval of the Telesat membership plan 

that the CRTC's current regulatory powers in the area would not 

be superseded (144). For the consumption of a wider audience, 

the Minister shortly afterwards made a speech before the Royal 

Society of Canada in which, after arguing that a cornplementary 

role was aIl that had ever been envisaged for Telesat, she did 

again acknowledge that sorne potential regulatory difficulties 

existed for the CRTC with the new arrangement. With remarks that 

might appease the Commission, the Minister also stated (somewhat 

contradictorily), that Uthe government believes the necessary 

regulatory powers exist (and, in the event that they do not) .... 

sorne new regulatory powers may be brought in" to aid the CRTC in 

its task. Moreover, in the Minister's opinion: 

By approving the Agreement, l believe that the 
government has reaffirmed its confidence in the 
.... Commission ... (145). 

While the government rnay have had uconfidence in the 

Commission u it appeared to be more uncertain in the case of its 

chairman, Harry Boyle Boyle was an original member of the 

Commission and had been reappointed as vice-chairman in 1975 for 

a period until 1980 - and then as chairman in April 1976, but he 

left the Commission in September (1977), when he said he never 

intended to stay the full term and -now seems like a good a tirne 

as any to goU (146). Boyle had been described as feeling 

Uslighted U while CRTC chief, to the point that he had Unot 
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bothered to hide his frustration with the government" (147). 

Indeed, given what he regarded as government interference in 

Commission affairs concerning the issuance of cable licenses for 

Manitoba and rhe Telesat-TCTS issue, Boyle was ready to resign 

sometime before he actually did (148). Amongst staff, his early 

leaving was read as the result of having opposed the government 

(149). Certainly the DOC action of setting up parallel 

departments to the Commission during Boyle's time highly 

infuriated both him and the CR TC (150). Moreover, federal 

officials never seemed especially to favour his appointment to 

the chairmanship of the CRTC. A distinct reluctance to appoint 

him had been evident and he was left to "dangle" from the time of 

Juneau's departure the previous August (1975) until he was 

officially appointed CRTC chief on 1 April 1976. The new 

Minister, Jeanne Sauvé, did not want him appointed, believing he 

had an insufficient grasp of new technology and "hang ups" about 

Canadian content and the "mission of the CBC". However the 

lobbying of the broadcasters for Boyle was very vocal. In the 

end, because Boyle had the support of other Cabinet ministers, 

Sauvé had to accept the situation - and Boyle. In the end, the 

government may have appointed him largely because the situation 

had become embarrassing (151). The question of his appointment 

may also have dragged on because, by that point, the PCO, both 

before and after the Boyle appointment as chairman in April 1976, 

was attracting former senior DOC staff: de Montigny Marchard, a 

former DOC assistant deputy minister was already there by early 

1976, followed later that year by Rabinovitch (meanwhile Allan 

Gotlieb, another former DOC deputy minister, "had close links 
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- had become embarrassing (151). The question of his appointment 

may also have dragged on because, by that point, the pca, both 

before and after the Boyle appointment as chairman in April 1976, 

was attracting former senior DOC staff: de Montigny Marchard, 

a former DOC assistant deputy minis ter was already there by 

early 1976, followed later that year by Rabinovitch (meanwhile 

Allan Gotlieb, another former DOC deputy minister, "had close 

links with the PCO") (152). By early 1977 the rumour circulated 

that the current DOC deputy minister, Max Yalden, would soon 

be head of the CRTC "due to the old-boy network now existing 

in the PCO" (153). The rumour perhaps reflected knowledge of 

the letter Sauvé had obtained front Boyle at the time of his 

appointment as CRTC chairman. Here Boyle agreed to stay on at 

the Commission for no more than a year and a haif. 

In any event it "struck" Boyle early on in his tenure as 

CRTC chairman that he "was never going to get on with the 

government": he was to experience staff and budget problems while 

Commission head (problems carried on into the time of Chairman 

Meisel after 1980), along with salary "irritants" (154). 

Meanwhile DOC officiaIs, in the wor~s of a Sauvé policy advisor, 

perceived that Boyle's only objective ag CRTC chairman was to 

preserve the autonomy of the CRTC and his behaviour caused him 

to be viewed as "obstructionist" from within the DOC. The common 

view in industry likewise held that Boyle was "not prepared to 

help out the minis ter" on an issue such as Manitoba cable licenses 

.- or Telesat's proposed membership within the TCTS because of the 

....... 
government treatment he had received (15~}. When he was to 

leave, the DOC, in a curious sign of haste, prematurely released 
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neverthe1ess represented another appointment to the chairmanship 

of the agency with which Sauvé had 1itt1e influence but to agree 

(159). Thus the choice of the CRTC head during bath 1977 and 

1978 demonstrates that the abi1ity to use this "informal 

mechanism of control" over the agency can be exercised by the DOC 

minister to only a limited extent. 

Resolution 

In the aftermath of the Cabinet variance of the Commission 

Telesat-TCTS decision, opposition to both the Order-in-Council 

action and the fate decided for Telesat quickly abated and the 

issue was reso1ved. It was apparently a case where, when all of 

the major players had had their say, the process reached its 

natura1 termination - particu1arly as the general public was not 

interested in an issue that was rather technical in nature. Those 

in the industry who had lost this battle were prepared to wait 

for another day to continue the effort. The court challenge to 

the ministerial review that the CAC had lodged was found wanting 

on every point that the group had raised; the attempt by the 

consumers' group to appea1 this judgement was 1ikewise 

unsuccessful (160). The issue thus came to an end at that time. 

However events occurring during 1976-77 appear to have two 1ater 

ramifications: the resignation of Da1fen from the Commission in 

1ate 1979; and the holding of a set of hearings in 1981 which 

examined the interna1 workings of TCTS (on these deve1opments, 

see Appendix ~). 
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Conclusion 

--
This case study was undertaken to examine aspects of the 

claim that the CRTC has been a policy-maker which overshadows the 

DOC. Certainly, the events of this case study concerning the 

Telesat-TCTS association proposaI put to the Commission in 1977 

demonstrated a CRTC which was prepared to take a decision in the 

face of powerful vested interests which was both potentially 

unpopular and had long-ranging consequences. The argument, 

however, will reject the c1aim that the CRTC has NovershadowedN 

the DOC in the area of telecommunications by usurping the 

latter's prerogative to set policy, and that the agency has done 

this without the Department's acquiescence. As a general comment 

it can again be said, as a Commission Chairman was to say several 

years after the events of 1976-77, that the proposed Telesat-TCTS 

membership plan raised major issues which the nation's 

uncoordinated approach to telecornmunication iQlicy development 

was unable to handle (161). An aspect of this Nuncoordinated 

approach N involved the issue of what the general policies of the 

government were in this area. On this point two factors are 

notable: first, the sparse policy documentation on national 

telecommunications objectives available to the Commission to 

con suIt in advanre of any hearing and, second1y, the ambivalent 

nature of the 'l'L J esat legislation concerning the role that the 

corporation was to fu1fill. Stating a series of objectives for 
" 

i telecommunications in Canada and providing a clear legislative 

1 
1 

mandate for Telesat are both responsibilities of the federal 

government. In bath instances, the government had failed to 
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supply either the industry in general, or the Commission in 

particular, with clear, unequivocal guidance in the period 

preceding the submittance of the proposed Telesat-TCTS me~Jership 

plan to the CRTC. 

The case study demonstrates that an "uncoordinated approach" 

to telecommunications policy also resulted in this instance when 

the DOC and the CRTC assumed different interpretations of what 

were to be the objectives of the telecommunications system and 

the specifie role of Telesat within that system. In essence, the 

Department and Commission possessed different "world views" on 

how to approach telecommunications matters: the DOC generally 

discouraged possibilities for increased competition while this 

was a trend the Commission favoured. Stemming from this 

difference in philosophy, the Department and Commission had 

different views on the appropriate role for Telesat and the basic 

issue of whether or not the corporation was to operate in a 

competitive mannér. On this point, and with rejection by the 

Commission of the proposed Telesat-TCTS agreement, the underlying 

tensions between the two organizations became public. These 

tensions both resulted from, and contributed to, the confusion in 

the policy-development process spoken of by Meisel; part of the 

complexity involved relates to the seemingly inherent difficulty 

in drawing a distinction between what properly constitutes 

"regulation" versus "policy". This was a demarcation that the 

Minister tried to make in turning the situation (and the 

Commission's decision) around. Yet what is also made strikingly 

evident in this series of events is the lack of consultative 

mechanisms available within the government to both allow and 
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facilitate rational and calm debate on issues in which both the 

CRTC and DOC have a legitimate interest. In the instance of 

determining Telesat's fate, regulatory provisions required that 

agreements between telephone companies be submitted to the CRTC 

for approval; the DOC however, as general overseer of the 

telecommunications system, had the right (and responsibility), to 

decide whether Telesat's operations would continue to be 

partially funded out of the public purse. Before discussing 

these basic issues further, however, a consideration of the 

policy-making role of the Commission in this series of events 

will first be undertaken. 

In the absence of an established government 

telecommunications or Telesat policy, the Commission concluded 

that nit was obliged to reach the best decision it could on the 

application before it". This it did, according to John Meisel, 

after "careful development of a detailed public record". For 

Chairman Meisel: 

If that involves making what can be characterized 
as "policy" rather than "regulatory" decisions, so 
be it. In this imperfect system, we have no other 
choice (162). 

The Commission did not have, for both practical and legal 

reasons, the option of abstaining from rendering a decision once 

the Agreement had been placed before it (163). From the moment 

the Agreement was submitted, the CRTC mandate was clear: "the 

Commission had to make its decision on the information brought 

forward". As a part of this process, ·if the Minister had reasons 

for the proposed agreement to be approved, she should have 

brought them forward" (164). 

If the Commission made ·policy· in this instance, it did sa 
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by giving the Railway Act a much broader reading than the CTC had 

previously done. The CRTC evidently put into practice the 

philosophy that to administer this legislation weIl, regulatory 

activity that "gets into aIl the 'nuts and bolts'" is required 

(165). Certainly as weIl, the raIe played by individual actors 

and the issue of "Commission preservation" are factors explaining 

Commission actions (166). Both Commission Chairman Harry Boyle 

and Vice-Chairman Charles Dalfen appeared willing to oppose the 

government on the issue of Telesat. Boyle was perhaps rnotivated 

by tensions existing between himself and a DOC bureaucraey whieh 

wanted to play a more predominant raIe, and Dalfen naturally 

upheld his opinion on Telesat's intended raIe when the government 

sanetioned a change in its status. The issue of the Commission's 

"preservation", in terms of retaining the agency's arm's-length 

relationship ta the government, is also a factor: the CRTC seemed 

to feel a "bureaucratie resentrnent" towards the Department's 

policy and legislative initiatives, initiatives whieh obviously 

heralded a change in the status quo under which the ageney had 

operated for almost a decade by that point. If the Commission had 

intended its deeision to be a test of its power vis-a-vis the 

DOC, perhaps this attempt was inevitable given that the 

Commission had just the year before assumed regulatory 

responsibility for telecommunications. 

It i8 also possible that the CRTC, coneeivably eoncerned to 

have its new raIe as telecommunications regulator aecepted by the 

public, was prepared to go against the wishes of the Department, 

if necessary, for indeed "it is in their interest sometimes to 

take an opposing view from the government - particularly if they 
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have the basis for such a stance'" (167). Certainly there was an 

awareness, as mentioned, that if the agency was going to be more 

than just a "rubber stamp" for the government it would have to 

-fulfill its regulatory mandate and look at the substance of the 

deal" despite the Agreement having been reached with the 

government's blessing. Thus the Commission reached a decision 

that went "against ministerial wishes". This decision was 

nevertheless taken well within the gambit of the underlying 

legislation. Moving from this basis forward, the Commission was 

prepared to enter into, and comment upon, public policy issues 

given the absence of any stated government policy. The use of 

such terminology as "public policy" was the result of a 

Commission desire to send a strong message to the government 

largely due to the existing bureaucratie antagonisms (168). In 

spite of possessing the legal right to rule on the proposaI on 

regulatory grounds, nit must have taken a hell of a lot of 

backbone (on the part of the Commission) to reject the proposal 

given that aIl of the cards were stacked against it" (169). The 

discussion now turns to a consideration of the nature of the 

constraints impinging upon the agency as a decision-maker. 

Despite statutory provisions requiring submission of the 

Telesat-TCTS proposal before the CRTC, given Sauvé's remarks at 

the time as to what was to be the Commission's role in reviewing 

the proposaI, the subsequent Cabinet overruling of the Commission 

raises the question, as a retired CRTC Commissioner was to ask, 

of "why was the issue put before the Commission at all?" (170). 

The issue had come before the Commission with the Department 

expecting that the agency would uhold its nose and ratify it". 
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The DOC did not expect that the Commission would find it aIl that 

much to its liking - but nevertheless expected that the agency 

would respect the Minister's wishes in this instance and grant 

its approval (171). While both the Department and Sauvé took 

steps to make her expectations in this matter known to the CRTC, 

no mechanism existed by which the Minister could instruct the 

Commission "directly". Additionally, the Commission would only 

aecept the Minister's "wishes" as evidence to be eonsidered in 

arriving at a judgement if presented in the form of an appearance 

by Sauvé (or department officials) at the public hearing. The 

Department nevertheless did have the ability to review the 

Commission deeision. In this instance the DOC, in the words of a 

departmental official of the time, "took the CRTC decision and 

rewrote it". The legisiation governing r::abinet review of 

telecommunications decisions, as noted, is broader than that for 

broadcasting: under the Railway Act the government can vary or 

rescind any decision of the Commission for any reason. These 

powers a110w the Cabinet, as has been remarked elsewhere, to 

"rarely be outside of its jurisdiction in matters of policy" 

(172). Additionally, while it had generally been conceded that 

the Commission could only either accept or reject the proposed 

agreement and could not modify it by way of imposing conditions, 

the Minister was able to supply the compromise demanded by the 

Agreement's opponents at the time of the issuance of the 

Order-in-Couneil by affixing conditions to the contract. This 

was action that the Commission eould not take and it served to 

diffuse much of the eontroversy surrounding the carriers' 

proposaI. 
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This departmental willingness to intervene, as remarked upon 

in the last case study, resulted both from Sauvé being less 

deferential to the agency than her predecessor, Gérard Pelletier, 

and also because of the des ire of departmental officials to 

expand the DOC's horizons as a decision-maker. Sauvé's remark 

that the Minister of Communications "is responsible for the CR'rC" 

bespoke a different conceptualization of the government-agency 

relationship than that held by Pelletier; meanwhile the DOC's 

desire that the CRTC be limited to a tariff-making role in 

telecommunications was clearly illustrated by the Department's 

annual report for 1977-1978 (173). This stated that it was the 

Department, as part of its "general mandate", which developed 

policies and programs related to common carriers ùnd the 

telecommunications industry (174). Forming part of these 

"policies" was the DOC's hardening of opinion on the issue of 

competition by the period of 1975-76, with Sauvé saying that 

"competition in this area we now think is bad" and that the 

tel cos "are right in their thinking" (175). Evidently, the 

carriers had done their job well in helping ta produce these 

ministerial statements/policies: "being successfu1 in persuading 

officials within the Department that the proposed agreement was 

going to be beneficial and the officials in turn succeediny ta 

convince the Minister of the validity of the proposition" (176). 

It was partially also because of a wish to counter this 

influence of the telcos (and their seemingly privileged entrée to 

the DOC) that the Commission had dismissed the proposed 

agreement: the agency was concerned that the Agreement, if 

implemented, cou1d impact upon the ability of intervenors to 
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effectively participate in future hearings (177). Feeling the 

need for competing participants to move the discussion at public 

hearings beyond the purely technica1 aspects (where organizations 

such as Bell enjoy obvious advantages given the resources they 

can bring to bear), the CRTC was fearfu1 of losing this resource. 

Nevertheless this case study demonstrates that the "lobby for the 

CRTC" is not as strong in telecommunications matters as it is on 

broadcasting issues. Apart from the actions of the CAC, little 

effective opposition to the proposed plan was mounted at the 

hearing (nor further out in the public domain). Consequently, 

despite the introduction of addition al "policy considerations" at 

the time of the government's variance action, the government did 

not labour under any lobby (or public) pressure to send the 

Commission decision back to the agency for a re-hearing (an 

action it neither wanted, nor was legally required, to do) (178). 

In sum, the Commission was unable to use the hearing process (and 

public opinion generally) ta bolster its opposition to the 

; 
'1 

l 
proposed Telesat-TCTS plan. Public opinion, in an issue filled 

1 with ·public policy" issues, did not enter the picture at all. 

In all, in no manner, even if the Commission ruling did involve 

"policy" considerations, was the agency decision beyond the reach 

of the government. This, the government is certainly aware of; 

,f 

1 

the DOC "Overview" document of 1983 notes that although 

regulatory decisions "sometimes have po1icy implications", the 

federal government can vary or rescind any CRTC telecornrnunication 

decision (179). 

To summarize this case study, it can be noted that the 

l 
Commission appeared to have emerged from the Telesat-TCTS series 
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of events with its reputation as a "policy-maker", if anything, 

enhanced - and this despite the fact that Telesat, Bell and the 

other members of TCTS obtained the outcome they wanted through 

ministerial intervention. A consideration of the role of the 

Commission as a decision-maker however, leads ta the conclusion 

that rather than being a uGoliath of policy-making" the 

regulatory agency is re31ly more of a "David", While the agency 

had the opportunity to exercise influence by stating its opinion 

on the carrier proposaI, the CRTC's ability to act as a 

policy-maker in this case was highly "fettered" despite th~ fact 

that it was for the Commission to decide, in the first instance, 

whether or not Telesat was to be independent of TCTS. In the 

event, the agency arrived at the "wrong" decision and the issue 

then passed out of its hands and into those of the DOC. The only 

manner in which the agency could be said to have usurped a 

rninisterial or departmental role in this series of events was by 

stating its opinion on the proposaI - which of course the 

Minister, on several occasions, invited it to do. 

As with the other case studies of the thesis, a dearth of 

government policy existed whlch could be consulted by the 

Commission before it took the ruling in question. While the 

Minister, in this instance, had written to the Commission to 

advocate passage of the proposaI before the related hearing was 

convened, this action hardly seems to constitute a rationalized, 

well-substantiated policy position; here, DOC telecommunication 

policy simply seemed to consist of "passage of the proposal is 

our policy". Certainly, since the DOC produced no evidence in 

favour of the proposal akin in nature to that generated during 
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the Commission hearing which allowed the agency to deny 

permission, it is difficult to say that the CRTC usurped a 

ministerial or departmental role by either failing to implement 

or actively countervailing an existing government policy. The 

Commission did decide not to implement a ministerial desire 

conveyed to it outside the context of the related hearing; to 

have irnplemented the carriers' accord simply because the minister 

asked for that would have questioned the worth of the 

contribution of those intervenors who had appeared and, of the 

hearing process in general. The Commission, however, did not 

ignore an established government policy position, as there was 

none. Relatedly, it is ironie to note Brothers' point that while 

changes had been made to the Telesat Canada Act over the years 

before 1977, these had occurred in an ad hoc fashion and without 

any public input; on the one occasion when a public forum was 

involved to examine Telesat, the outcome of that process was 

altered during the secretive process of a ministerial review of 

an agency decision (180). 

While there are those of the opinion, including sorne from 

the CRTC, that under the circumstances, Minister Sauvé's review 

of the Commission Telesat decision was "appropriate", such a 

process produces ad hoc management of the telecornmunications 

system (181). Nevertheless, as Schultz has noted, any claim to 

quality that the Canadian telecommunications system can .nake has 

largely been the result of individual regulatory decisions like 

the Telesat-TCTS one examined here (comprising, evidently, the 

occasional ministerial overturning) more than any comprehensive, 

global policy (182). Given the evidence of how Telesat's future 
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was decided in 1977, it is surprising that the telecommunications 

system functions as weIl as it does. 

,~ • r ... 



( 

(~ 

231 

CBAPTER FlVE 

THE CRTC AND THE INTRODUCTION OF PAY-TELEVISION 

Introduction 

This last case study explores the process which led to 

the licensing of pay-television in Canada in 1982. The 

events to be recounted here constitute something of a saga. 

They coyer a period of twelve years, involve both the 

federal and provincial levels of government and the 

participation of several interest groups. The chapter will 

question why the Commission eventually authorized the 

implementation of pay-television service despite great 

continuing reticence. 

The agency's cautious attitud~ towards pay-television 

had led it to reject its introduction in late 1975. However, 

in June 1976 DOC Minister Jeanne Sauvé made a speech before 

the cable industry's annual congress referring to 

pay-television's "inevitable" appearance. Nevertheless, 

despite a second hearing the Commission stood its ground. 

This decision, which disregarded the expression of seerningly 

strong ministerial and departrnental wishes that the 

Commission move forward on the issue, received much 

criticism. Once again, the CRTC was accused of being "out of 

control": disdainful of an evident government position on 

the matter, it was said to be charting its own course on 

pay-television and in sa doing, usurping a policy-setting 
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role more properly exercised by the government. This 

chapter will examine the validity of this claim. 

The unique aspect of this case study is that the 

government wanted the Commission to make a licensing 

decision the agency was reticent to render. The fact that 

the government has no formal power to oblige the Commission 

to make a decision is amply illustrated with the 

introduction of pay-television. Even though the government 

did not immediately get its way on pay-television, and while 

the Commission always made clear its point of view on this 

issue, the agency nevertheless ultimately deferred to the 

wishes of elected authorities. The agency authorized 

pay-television, despite the fact that it did not believe the 

service to be beneficial to the broadcasting system. Thus, 

while the events of this case study present the strongest 

argument in the thesis for provision of a DOC policy 

directive power over the agency, the Department nevertheless 

ultimately got its way on the issue. 

Moreover, given that the government never had a 

long-term policy on the issue, Commission pay-television 

Iicensing action meant that the CRTC not only unwillingly 

gave its authorization, thus bringing closure to the issue, 

but aiso had to find the measures by which to implement the 

service. The DOC, although eager to periodically push the 

Commission on the issue, was content to allow the CRTC to 

Iargely develop the model (or ·policy·) for pay-television 

service which the agency's 1982 licensing decisions set into 

place. The CRTC was forced to fill the void. 
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On the issue of independent agency policy-making, this 

case study suggests that the Commission enjoyed great 

"independence" in devising the policy and making the 

decisions which led to the type of system eventually 

introduced. However, this policy-making role was 

compromised by the fact that the "independence" of the 

agency in policy-formulation was not matched by equal 

freedom in setting the timetable governing the introduction 

of pay-television. Here, the Cornrnission's 

"schedule-setting" role is shown ta be more circumscribed. 

The Commission unwillingly considered the issue on several 

occasions when pressured ta do sa. Finally, after prolonged 

pressure emanating from ministers, their government 

officiaIs, and interest group lobbyists, as weIl as 

continuing technological advances, the CRTC scheduled the 

introduction of pay-television although still not 

enthusiastic about the concept. 

Consequently, and as the other case studies of the 

thesis conclude, the series of events examined in this 

chapter require a rejection of the claim that the CRTC was a 

decision-maker "out of control". The agency introduced the 

service within the framework of a time-schedule that was 

more reflective of the wishes of pay-television's supporters 

than its own, did so in a form that demonstrated more an 

attempt to appease the various factions which had agitated 

on the issue than fulfill its own desires on how the service 

should opera te - and did this at a time when real public 

interest in pay-television service was becoming apparent for 
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only the first time. 

Emergence of the Issue 

The CRTC first addressed the concept of pay-television 

in 1970. At that time an application was submitted to the 

agency which involved carrying American signaIs to Canadian 

subscribers on a fee basis (1). While nothing came of this 

application, two years later the CRTC issued its first 

invitation for pay-te1evision proposaIs. After a review of 

submissions, the Commission, however, concluded that 

pay-television was still in an Hexperimental phase H but 

notified everyone that whenever the service may be licensed, 

Mit should develop through legitimate licensees
H 

(meaning 

those authorized by the Commission under the Broadcastinq 

Act) (2). DOC Minister Pelletier evidently supported the 

Commission position because in a speech the fo11owing year 

to the CCTA, he stated that pay-te1evision should be 

developed in a fashion that would support broadcasting 

policy and he concurred with the Commission that 

pay-television was to develop through Broadcastinq Act 

provisions (3). 

In early 1975 the Commission released a "position 

Paper H on the issue of pay-television. In this public 

statement the CRTC reiterated its belief that the 

introduction of pay-television was unwarranted but 

acknowledged the Hnew interest developing H in the service 

(4). The accompanying public announcement called for a 
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Commission hearing on the matter (the Cornmission's first 

public proceeding on the issue) (5). The Commission 

"Position Paper" and its decision to hold a public hearing 

reflected the increased interest of cable operators in the 

revenue potential of pay-television. During the period of 

1970-1975 they had been busy handling their industry's rapid 

expansion and extension of service to first-time subscribers 

and had initially been unconvinced that pay-television 

service could be a money-making venture (6). 

Nevertheless, despi te these ini t.iati ves the Commission 

was still opposed to the introduction of pay-television. 

CRTC Chairman Juneau made this clear in a speech when he 

stated that the Commission's actions should not be construed 

as "pushing pay-television". According to the Chairman the 

Commission had no desire "to promot.e pay-television" but 

rather thought it use fuI to "clear the air if (it) came out 

with a certain number of ideas as to how pay-television 

might develop if Canadians want it, and if its d good idea" 

(7). This theme was repeated at the cable association's 

annual meeting, with Juneau saying that "the Canadian 

government (would) not allow" pay-television to make the 

broadcasting system -a second rate service- (8). 

Thus, prior to the first cable hearings where 

pay-television was a major item on the agenda, the 

Commission seemed to suggest the service could be 

potentially harmful. Despite that, the Commission was not 

uninterested in pay-television, but it wanted the 

broadcasters to operate any service that might be authorized 
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Dominance of the Commission 

At the cable hearing (June 1975) the divergence of 

opinion regarding any introductIon of pay-te1evision service 

was immediate1y apparent: both the Association of Canadian 

Television and Radio Artists (ACTRA) and the CAB argued for 

a de1ay in the service's imp1ementation, whi1e the CCTA 

predictab1y assumed the contrary position (10). The 

provinces were also represented. The Province of Manitoba 

raised the issue of jurisdiction in its submission, saying 

that the CRTC shou1d not be addressing the issue of 

pay-television "while jurisdictional questions are under 

review at the present time" (11). In regard to the 

Commission's own attitude at the hearing, Juneau expressed 

his frustration with the comp1exity of the issues raised by 

pay-television and the concomitant difficulty to arrive at 

an across the industry consensus on the issue (12). 

Nevertheless, the hearing outlined various groups' positions 

on the subject of pay-te1evision, demonstrating potential1y 

difficu1t questions of jurisdiction. Further, whi1e the 

likely impact of pay-television on the existing conventional 

Canadian broadcasting industry was still unknown, the 

hearing made plain that no sizeable public demand for the 

service then existed. 

Six months after the cable hearing, the CRTC finally 

announced its decision on pay-television (December 1975): 
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the Commission considered that it was still not the right 

time to introduce a comprehensive pay-television service 

(13). A partial explanation of this reasoning was revealed 

a few months later when the new CRTC Chairman, Harry Boyle, 

spoke at the CAB's annual meeting: he expressed 

disappointment that the broadcasters had "not accepted" the 

challenge of the Commission to become involved in the 

planning of pay-television and warned that they might be 

locked out of its future development (14). 

These remarks followed strenuous on-going Commission 

efforts, particularly on the part of Boyle, to interest the 

broadcasters in the subject. As part of these efforts, 

during one luncheon meeting with the heads of both the CBC 

and CTV networks Boyle stressed that "now is the tirne, 

before pressure builds, for you people to get in". Although 

he even specified the kind of pay-television proposaIs the 

Commission would find acceptable and be willing to license, 

the heads of both the CBC and CTV networks gave only a 

lukewarm response to the Chairman's urging (15). The 

Commission announcement rejecting the introduction of 

pay-television followed. 

The Department §teps In 

Whether the Commission thought its December 1975 

decision would afford a temporary respite from the topic of 

pay-television is speculation, but there is little doubt 

that up until that tirne, the agency had had a free-hand in 
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considering the issue. During the period 1970-1975, the CRTC 

was bus Y "reconciling" the increasingly important cable 

industry with over-the-air broadcasting, and viewed proposed 

pay-television services as an additional threat to 

convention al broadcasting. It had little interest in 

wrestling with the matter if the broadcasters were not 

prepared to cooperate. 

Nevertheless, since 1972, bureaucratie changes within 

the federal government witnessed the emergence of a DOC 

which became more interested both in the cable industry and 

decision-making in that policy area. It was acquiring a 

staff eager to start making policy decisions and by 1976 

also had the CRTC amongst its minister's roster of agencies 

(16). Reflecting growing governmental interest in cable and 

pay-television, Pelletier, while still of "the opinion that 

the CRTC could handle the pay-television issue", by the end 

of his tenure as DOC minister had decided that "they were 

slow in doing so" (17). His reticence to do much about this 

perceived Commission tardiness, however, was characteristic 

of the customary manner in which he had treated the agency 

ever since he became its spokes-minister while at the 

Secretary of State in 1968. It reflected his cornmitment (at 

least publicly) to the "arm's length" notion of 

government-agency relations (18). The deliberation and 

release of the Cornmission's December 1975 announcement on 

pay-television however coincided with pelletier's retirement 

from the government and his replacement as DOC rninister by 

Jeanne Sauvé. As a consequence of these ministerial 
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changes, events were to follow which proved Boyle's warning 

message to the broadcasters to be a harbinger of future 

developments. 

Shortly after the installation of Sauvé as minister she 

told the cable association's annual meeting just what the 

industry had been waiting to hear: "the establishment of 

pay-television service on a large scale is inevitable". 

While the Minister also warned that "inevitability need not 

mean disruption of the (broadcasting) system", Sauvé called 

upon the Commission to (once again) receive submissions from 

the public on the issue and to hold a hearing to discuss the 

service's organizational structure (19). With the resulting 

information, Sauvé said, the govern~ent would give an early 

indication" of its policy "after which the CRTC will 

establish regulatory guidelines and calI for license 

applications". The Minister, however, gave little indication 

of a government preference regarding the structure of a 

pay-television system, other than to express the concern 

that pay-television, "if left uncontrolled, could damage 

conventional broadcasting ... " (20). 

After the Minister, Chairman Boyle addressed the CCTA 

meeting. On the subject of pay-television Boyle said that 

the CRTC had been discussing its introduction and 

"frequently consulted" the Minister on this subject. He 

justified this contact on the basis that pay-television 

constituted "one major problem (which transcended) the 

normal administration of the Broadcasting Act of 1968". This 

was due ta the potential impact of its programming structure 
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not only on cable operators and broadcasters, but also Hon 

the whole range of creative progl'amming production resources 

of Canada" (21). 

Sauvé's speech had justified the introduction of 

pay-television in terrns of its potential contribution to 

Canadian programming production. However, it was also said 

at the time that Sauvé wanted to move with "sorne alacrity" 

toward implementing pay-television as it seemed that the 

government was about to be preempted in this regard by the 

provinces and the move was made to as sert its authority 

(22). Minister Sauvé may have wanted to appear "in 

control", but it was soon evident that because of several 

reasons she could not push the introduction of 

pay-television along as quickly as she would have liked. 

One reason was that the Commission was still unconvinced of 

its merits. It appeared the Department, in a sense, had 

neglected "its homework" in regard to the CRTC. It had not 

worked as closely with the agency as it had done with the 

CCTA on the issue, and, as will be seen, the Commission 

resentment over the Department's disregard was to have a 

priee. 

The "frequent consultations" between the CRTC and the 

DOC on the issue of pay-television were an outcome of the 

cable industry's increased lobbying efforts toward the 

Department and Minister after the Commission had said "No" 

to pay-television the previous December (23). The Minister's 

speech before the CCTA reflected how successful these cable 

industry lobbying efforts were. This increased lobbying was 
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aimed in partieular ~t the ·Social Poliey and programs 

Branchu of the DOC. Here the cable industry was given a warm 

reception by its Director-General, Bob Rabinovitch, a 

bureaucrat who took up their cause within the Department. 

Instrumental in developing the DOC's early position on 

pay-television, he helped pilot the Minister's June 1976 

CCTA pay-te1evision speech through departmental ranks, up 

past Deputy Minister Yalden (24). The speech also 

demonstrated Sauvé's friendly personal relationship with the 

cable association. The address, apparently, had been pieced 

together on her living room floor in the company of 

Rabinoviteh and CCTA President Michael Hind-Smith, a 

long-time friend (25). 

While the Commission had known that the Minister was 

going to speak on the subjeet of pay-television at the cable 

convention, it had not been forwarded a eopy of the ,ext due 

to the Department's displeasure at the agency playing a 

»policy-making· role (26). Thus Boyle was left ·picking up 

the pieces for the Commission· in the wake of the Minister's 

speech (27). Nevertheless, the speech publicly marked the 

Department's long-standing interest in cable as evolving 

from one mainly concerned with the technical and hardware 

aspects involved to an increasing preoccupation with its 

software and content characteristics. Sauvé had made her 

speech, in the words of an official, to give the Department 

»the impact on pay-television that it wanted·. Boyle noted 

in his CCTA address, however, that the DOC's cable role 

involved "administering the technical functions;· this 
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remark hinted that the Department was not going to set cable 

and broadcasting policy for Canada the moment it might care 

to do so (28). 

In ail, the Minister's speech re-opened in a very vivid 

fashion thê question of the fate of pay-television. This was 

an issue which it had generally been regarded the previous 

Decernber that the CRTC had laid to rest. The ensuing 

effect, coupled with her declared opposition to the CRTC's 

judgment, sparked the rumour that Sauvé would not be the DOC 

Minister much longer (29). 

The Commission Response 

Inexplicably, just after the cable convention and her 

request that the Commission set a Septernber 1 deadline for 

the reception of pay-television submissions, Sauvé was 

quoted as saying that there would be "no rush" to introduce 

pay-television (30). After the Minister's speech, however, 

pay-television was discussed with a renewed sense of urgency 

(31). Nevertheless, when Boyle appeared before the House 

Standing Committee on Broadcasting the rnonth after Sauvé's 

CCTA speech, he stated that the Commission had Ha grave 

concern about how pay-television will be introduced in 

Canada", despite the CRTC having "had discussions with the 

Minister on this question" (32). Boyle's remarks reflected 

the uncertain role the Commission occupie,j as a 

decision-maker on ,-Ile issue. 

The Commission had been obliged t_o say "mélybe" to 
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pay-television and talked of holding a hearing on the 

subject because of the lack of success and disappointment 

Boyle had faced in his talks with the broadcasters. 

Nevertheless, his and the Commission's predilection remained 

to have the broadcasters take charge of any pay-television 

s~rvice introduced. Indeed this attitude would continue to 

shape its views towards the topic over the next few years. 

Despite the Commission reservations, its calI for new 

submissions on the "form and function" of a pay-television 

system came in June (and made reference to the fact that the 

cdll was at the "Minister's request") (33). The invitation 

was issued as the Commission had decided to proceed with the 

process of accepting pay-television proposaIs and considered 

holding a hearing in order to "avoid having an outright 

confrontation with the Minister". While doing this, the 

agency was sec ure in the knowledge that "the calling of 

applications did not necessari1y mean that anyone was going 

to be licensed" to provide a pay-television service. Any 

hearing could "rnerELy be a generic one", in which the 

concept of pay-television would be considered, rather than 

any specifie license applications (34). Additionally, a 

CRTC hearing would provide a public forum for the review of 

the concept of pay-television, an environment different from 

the offices of the DO~ where the CCTA had so far experienced 

suceess in initiating movement towards implementation of the 

service (35). 

During the summer of 1976, while applicants and 

intervenors prepared their submissions for the CRTC, rumours 
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and conjecture with respect to pay-television were the order 

of the day. Confusion reigned, for instance, over how the 

CRTC would proceed with its renewed investigation of 

pay-television. Would the agency hold public hearings on the 

issue or would it simply, upon receipt of the various 

submissions, make a decision concerning pay-television's 

modus operandi and then calI for license applications? (36). 

Of course, Sauvé's speech of 2 June had suggested that it 

was for the DOC minister to rule on the form and functions 

of a pay-television network. The fact remained that for 

many participants and observers it was not at aIl clear as 

to who would decide the nature of the ownership and 

operation of any new pay-television distribution system. 

With respect to these issues it was reported at the time 

that "in reality, everyone is pretty confused- (37). 

Minister Sauvé herself continued to sound confident, 

saying that government policy on pay-television would be 

finalized the following autumn (38). AlI the same, the 

confusion regarding who was to act on the proposaIs 

submitted, whether it was to be the CRTC, the DOC, or, 

possibly, the Secretary of State, carried into the fall. 

Government departrnents were said to be -in sorne disarray, 

each reportedly convincing their own minister that they 

alone knew how pay-television should be introduced" (39). 

Rumour suggested that the DOC wanted to take full charge of 

the investigation in an atternpt "to solidify the federal 

clairn of jurisdiction over the cable industry" (40). The 

source of this conjecture was probably the work undertaken 
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by the Department on pay-television that summer in the 

company of the CCTA (41). This work was undertaken by the 

"Social policy and programs Branchu of t;he DOC to "show the 

CRTC that pay-television was possible" and to provide 

material for a possible further ministeria1 speech outlining 

an organizational model for pay-television (if the 

Commission continued to prove reticent about its 

introduction). Thus, even if the Department did not have 

the power to direct the Commission to implement 

pay-television, departmental officiaIs hoped that the "power 

of embarrassment" , at least, would prove compelling to the 

Commission in its consideration of the topic. 

Whatever the efficacy of this approach, speculation at 

the time held that with so many interests involved (of both 

a governrnental and non-governmental nature), and the 

presence of troublesorne observers such as the CAC (which 

claimed the CRTC decision of Decernber 1975 remained "the 

operational one"), Sauvé would have to get a consensus from 

Cabinet before enunciating any further policy on the issue -

"much less approving any structure for a pay-television 

system" (42). Departrnental momentum on pay-television 

though had been broken by the end of September (1976) with 

the departure of Bob Rabinovitch. In lieu of further 

ministerial speeches that year, the Department was to 

consult with the CRTC on the 91 subrnissions on 

pay-television thus far received by the Commission. On the 

related topic of convening a hearing, the Minister said that 

she did not mind if the Commission did so (as "this was a 
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decision for it to make"); indeed, Sauvé acknowledged that 

she had discussed the possibility of a hearing with Boyle. 

Furthermore, in the Minister's view: 

There is no question that the Cabinet will give 
consideration to proceeding with public hearings, 
but it is not irnproper - nor, indeed, excluded -
for these discussions to occur between myself and 
the chairman of the CRTC (43). 

Thus the Minister seemed to be saying that while it was within 

the purview of the Commission chairman to decide the "whether or 

not- of public hearings, she certainly expected to be consulted 

on the matter (44). 

Finally, eight rnonths after the Minister's calI for the 

reconsideration of pay-television, a CRTC notice announcing a 

public hearing emerged in early February 1977 (with the event 

slated for mid-May). Althoug~ it issued this calI, the Commission 

had been disappointed with the submissions thus far received. 

The Commission remarked that few submissions had addressed the 

issue of agency design "to an extent sufficient ta en able the 

Commission to make precise recommendations to the Minister". The 

notice also stated that - ... following the hearing, the 

Commission will prepare recommendations for the Minister on the 

introduction of pay-television ... only when there has been an 

enunciated policy ... (would the Commission calI for license 

applications)" (45). 

The agency call had not arrived, though, without continuing 

signs of tension between the Commission and the Department. A 

recent speech by Sauvé had suggested that "the present troubles 

of the Canadian broadcasting system" were as much due to its 

structure as to the presence of the American influence and it 
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expounded the view that "regulatory policies" alone were 

insufficient to correct the situation. In her view, a more 

positive approach to the problem" was needed. Presumably an 

example of this approach was her department and the CRTC 

continuing to "jointly study" pay-television with "the collective 

goal" of developing a structural model (this work was done as the 

result of "her initiative" and within "her guidelines" of what 

pay-television needed to achieve in Canada) (46). Her 

"initiative" threatened to produce one result fairly soon however 

- rumours circulated that the chairman of the Commission (Boyle) 

was ready to quit because of ministerial meddling in Commission 

affairs (47). Furthermore, the Commission was undoubtedly not 

willing to help out a rninister it perceived to be acting in 

reaction to lobbying pressure, pure and simple, on an issue with 

which the agency felt that it had already dealt (48). 

Nevertheless with the new likelihood that a Commission 

hearing on pay-television would be scheduled, parliamentary 

interest in the topic was once again aroused. Questions were 

asked in the House regarding government movement towards a 

pay-television policy - and this time confusion seemed evident 

between departmental ministers about the entire process. 

However, as a report from the planned Commission hearing was 

expected to be released by mid-October, the only out standing 

question for Minister Sauvé concerned the procedure proposed for 

the public hearings. This was a matter, in any case, "w1'!.ich the 

chairman of the CRTC decide(d)" (49). Questions posed the same 

week to John Roberts, the Secretary of State, at a meeting of the 

House Standing Committee on Broadcasting, found him in conflict 
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with Sauvé as to the amount and depth of research still required 

prior to any introduction of pay-television. 

Asked about a recent speech he had made which called for a 

broad inquiry into broadcasting, (with the possibility of a new 

broadcasting policy emerging out of that process), Roberts 

admitted that such a study cou Id weIl mean a delay "in the 

development of sorne of the newer services such as 

pay-television". While Roberts denied that his calI for a 

thorough look at broadcasting and pay-television "necessarily· 

entailed a policy conflict between himself and the DOC Minister, 

he did allow that, with respect to pay-television, it could mean 

Udelay if necessary, but not necessarily delay" (50). In Ottawa 

this calI was seen as a ploy to staIl for time on pay-television 

perhaps because the Secretary of State was feeling "left out of 

the action" (51). 

The much-postponed CRTC pay-television hearing was finally 

convened 13-16 June (1977). In his opening statement, Boyle said 

the Cornmission's agenda was to develop a policy on the forrn, 

function and design of a pay-television agency. This would be 

foilowed by "an introductory schedule for pay-television 

consistent with (the Commission's) normal regulatory and 

licensing functions" (52). As the hearings got underway tensions 

over the introduction of pay-television soon surfaced. Many of 

the remarks addressed not only the substance of any system that 

might be implemented, but the decision-making process that had so 

far been involved in handling the issue. The presentation of the 

Councii of Canadian Filmmakers remarked upon the apparent 

governmentai reversaI of CRTC policy on pay-television while the 
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CAC likewise asked why the Commission' s policy had been revised 

(53). The consumers group was also particularly disturbed that 

Sauvé and the DOC "had been making representations to the CRTC 

outside of the public domain ... which (were) clearly not a part 

of these proceedings" (54). A later intervenor, Liora Salter, 

also questioned the hearing's purpose and the ~RTC role within 

the process. She remarked that she could not "understand what 

we're doing here" - was it to discuss the "whether or not" of 

pay-television or, rather, the "how" of pay-television. Chairman 

Boyle responded: 

We're just considering the general principle of 
pay-television. Sorne of the intervenors have said 
that it's a foregone conclusion. r'm not of that 
opinion myself. We have accepted any interventions 
that are related to the principle of 
pay-television itselE, as you've noticed from the 
beginning (of the hearing) (55). 

Although the Commission Chairman may have had his doubts that 

pay-television was a "foregone conclusion" and that the general 

principle of the whole thing still warranted discussion, the CAB 

nevertheless demonstrated a sizable shift of attitude during this 

hearing from the one it had previously expressed. They remarked, 

·While we feel threatened by pay-television, as it appears it is 

inevitable, we would like to participate in its development" 

(56). Thus it appears that the Minister's 2 June 1976 speech 

succeeded in prompting the CAB to accept the idea of 

pay-television (if only in public) where past Commission public 

admonitions had failed to stir it. 

The Commission hearings ended in mid-June and the Minister's 

specified 1 October (1977) report date approached. When the 

report appeared, it was expected to "bear Boyle's distinctive 
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stamp" (57). Instead, what did appear in October was a CRTC 

Research Branch document which asked: Hgiven the limitations of 

the response to the pay-television hearing, is it necessary to 

pur sue the matter further at this time?" The only conclusion 

contained in the report was that " ... the programming agency 

should be public (and) non-profit, .... " (58). The 

unenthusiastic tone of the Commission document towards 

pay-television undoubtedly reflected the findings of a CRTC 

sponsored public opinion survey held after the June hearings 

which found that the majority of Canadians were not particularly 

interested in being offered a pay-television service. 

In fact, by the time the ministerially-ordered CRTC 

pay-television hearing was f~nally held in June (1977), much of 

the initial pressure the DOC exerted on the CRTC to introduce the 

service appeared to have subsided. Certainly Sauvé's remarks in 

various forums in the aftermath of her speech to the CCTA 

indicated a minister who was not prepared to pursue the topic at 

aIl costs. This "cooling H of the Minister could have corne about 

as the result of a number of factors: first, due to a new 

awareness on the part of her advisors to both the negative 

aspects of pay-television and the complexities involved in 

getting desirable programming into the system (an aspect 

certainly made clear during the CRTC hearing)i secondly, her 

resulting frustration from trying to make a reticent CRTC 

progress with the matter and; relatedly, her apparent 1nability 

to do more than simply make speeches on the issue (59). Certainly 

the departure of Bob Rabinovitch, her principal speech writer and 

advisor on the topic was also a factor in the DOC "10s1ng steam" 
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on the issue. If a shifting in the dominant attitude within the 

Department on the topic of pay-television appeared during this 

time, the second Commission hearing on the service left the 

agency maintaining its opinion. The CRTC findings from the 

hearing were enumerated in i ts "Report on Pay-television" which 

finally appeared nearly nine months later (March 1978). The 

document stated that the CRTC could not endorse the introduction 

of a national pay-television system Rat this time" (60). prior to 

the appearance of the "Report" there had been a change in 

Commission chairman, with Harry Boyle replaced by Pierre Camu. 

Relatedly, the CRTC "Report" was interpreted as evidence of a 

new, "more compliant" Commission under the helm of Camu than had 

been the case with either Juneau or Boyle (61). 

Thus, instead of slaying the "pay-television monster" for 

good ("which i t could have done if wanted to"), the Commission' s 

report "(gave) the government enough to go on" in terms of the 

outline it provided for the establishment of a national 

pay-television network. This, the agency did even while 

recommending rejection of the introduction of pay-television 

(62). The report had emerged after nine-months not only because 

the Commission had been busy trying to find a way to introduce 

pay-television within the boundaries of the Broadcasting Act but 

also laygely because of the continued reticence of the 

broadcasters to get involved with pay-television in any way 

whatsoever - and the Commission's own reluctance to proceed 

without them "on side" (63). 

Minister Sauvé, nevertheless, appeared appreciative of the 

Commission's efforts. She called the report "an important and 
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what to say, Sauvé rernarked that while, like the CRTC, she was in 

no hurry to push for the immediate introduction of pay-television 

and it should not be introduced "just because it is technically 

possible to do so·, it was nevertheless important that the 

government develop a coherent policy as soon as practical to 

prevent the service developing in a piecemeal fashion. Thus, 

Sauvé said, the DOC would ·immediately" begin an analysis of the 

report and its recommendations with the government stating its 

intentions regarding pay-television "in the near future" (64). 

The Minister's cautious attitude towards pay-television 

continued to be displayed the followlng month during a Standing 

Committee appearance. Here Sauvé stated, for the first time, that 

the introdu~tion of pay-television would have to wait "until 

there is demand for it" (65). 

Stalemate 

In effect, having thrown the ball back to the DOC with its 

report on pay-television, the Commission awaited a response - and 

there was none forthcoming. The departmental reaction helped 

confirm the Commission sentiment that no government policy on 

pay-television existed (66). The tact that the 1976-1978 DOC 

push on pay-television was to come to a complete stop after the 

1978 CRTC report saying "No· was released, was taken as evidence 

that this initiative was not deeply rooted at the Department. As 
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Rabinovitch had been the advisor on the pay-television project 

within the Department, his departure left the project out of 

steam, as no other officiaIs within the DOC bureaucracy were as 

enthusiastic about pay-television (67). Sauvé's public reticence 

on the matter, the result of the findings of the "DOC/cable 

industry-commissioned hearing" on pay-television, demonstrated 

that the CRTC had been able ta " cool-down " the DOC on the topic 

(68). The Department needed ta re-think its gameplan. It had 

pushed the idea of pay-television for two years and now felt, in 

the wake of the CRTC report, that there was little "more that it 

could do·, according ta a senior departmental official of the 

tirne. 

During a federal-provincial conference of communication 

ministers, held the month after the CR TC pay-television 

announcernent (in April 1978), Sauvé was to find that providing 

the "government's intentions" on pay-television would not be 

easy: the provinces were making it clear that they wanted access 

and the chance to provide input to the communications policy 

development process. Certain provinces were questioning the 

jurisdictional basis of any possible federal government 

unilateral action on the issue of pay-television while 

Saskatchewan had already begun the process of implementing its 

own provincial service (69). It seemed that if Sauvé's 1976 calI 

for the introduction of pay-television had produced little in the 

way of concrete results so far, it had at least succeeded in 

prompting the curiosity of the proviûces as ta what would be the 

jurisdictional questions involved in pay-television's 

irnplementation. 
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- The joint federal-provincial communique of the ministerial 
; 

meeting pointed out "differences on the need to introduce 

pay-television" existing between the governments. This' statement 

reflected the jurisdictional and policy input issues but, also, 

the fact that certain provinces were prepared to delay the 

introduction of pay-television service until the outstanding 

jurisdictional issues were resolved to their satisfaction (70). 

Nevertheless, the conference produced the idea that the federal 

government would develop, in concert with any interested 

provinces, a pay-television model "capable of accommodating the 

jurisdiction interests of both levels of government" (71). Thus 

an overt political dimension was added to the pay-television 

issue which was formerly just a federal regulatoryjpolicy 

concern. Undoubtedly because of the events of the past two 

months, Sauvê responded to House questions about the 

inter-governmental meetings by stating that she had been 

entrusted by the provinces wi th the mandate of developing a model 

for pay-television "if and when it is introduced in the country· 

(72) . Ironically, the two years since her 2 June 1976 speech had 

simply succeeded in moving the introduction of pay-television 

from an "inevitable" status te a merely "if and when" 

proposi tion. 

As the cable industry and the provinces continued to "push" 

the DOC on the issue of pay-television in the aftermath of the 

Commission's report, the Department began the search for other 

ways to assert a policy-making role vis-a-vis the Commission. In 

the absence of any legislative changes to provide it with a 

policy directive power to order the agency to implement 



( 

255 

pay-television service, the Department sought informaI methods by 

which to counteract the influence of the Commission. Although 

Sauvé had said at the time of the intergovernmental meeting that 

the preparation of a pay-television model was "a matter of a few 

months", six months passed without the Minister presenting a 

"model for the introduction of pay-te1evision". Instead, on 30 

November (1978) the Department announced the establishment of an 

.. Ind'8pendent Commi ttee to Recommend on the Future of 

Telecommunications in Canada" (popu1ar1y known as "The C1yne 

Committee"). The "idea" for the study group apparently resu1ted 

from discussions between senior departmenta1 officia1s and the 

Minister "about the need for a national po1icy in the 

telecommunications field (and a1so the fact that) we (were) aware 

that the CRTC (was) swamped with its own workload .... " (73). The 

terms of reference for the committee inc1uded studying "the 

framework and timing for the introduction of pay-te1evision 

nationa11y" (74). While it had been widely stated that the 

establishment of the DOC committee was an affront to the 

Commission, it was a1so perceived as symptomatic of the state of 

affairs at the Department, whose management "has never rea11y 

come to grips with its underlying mandate" and appeared to be 

"seeking endorsement of its existence ..... (75). Indeed the 

formation of the committee fol10wed rumours that Prime Minister 

Trudeau had considered abo1ishing the Department (76). An 

interna1 departmenta1 "po1icy review paper" had appeared after 

Trudeau's rumoured musings were reported in the press but the 

document did not produce consensus amongst departmental senior 

staff as to how the DOC should approach policy issues, or even 
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what agenda the Department ought to pur sue (77). 

Unfortunately for the DOC, if it had hoped that the Clyne 

Committee would somehow lead to the realization of an increased 

number of policy initiatives for the Department, its hopes were 

soon to be dashed with the change of government after the May 

1979 election (78). Moreover the report's lukewarm enthusiasm 

for pay-television led the Departrnent to Nedit" this section of 

the report before its release: the condensed discussion on 

pay-television that survived in the report recommended that the 

service be introduced but only on a "pay-television-per-program N 

basis anù once N the technology allowing for this service has been 

developed N. Thus as a means of applying "leverage" on the 

Commission's position on pay-television the report was, to say 

the least, ineffectual. 

The fact that the Commission had not "taken kindly" to the 

establishment of the Clyne Commi ttee (as "the issues it was 

looking at were central ta the concerns of the CRTC N) appeared to 

show in a a speech given by Camu in late F'ebruary (1979) (79). 

Referring to the organization as having Nbeen the target of much 

cri ticism", Camu defended his Commission, saying i t was only 

enacting the statutory policy provisions of the Act and that much 

of the criticism airned at the CRTC was "clearly misdirected and 

should properly be addressed to parliament" (80). The House, 

meanwhile, had not seen fit to pass the legislation the 

Department proposed during 1978. NBill C-24 N, introduced in 

January 1978 (and again later that year as HC-16"), was a 

reincarnation of NBill C-43" which had been tabled in the House 

in early 1977. Its varied forms contained provision for a 
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directive power and its appearance was indicative of a continuing 

departmental reaction to the type of rulings the Commission had 

been making in the Canada-Manitoba and Telesat events. It also 

showed the DOC desire to direct the CRTC's "policy-making 

activity" (81). 

This proposed legislation was partially justified on the 

basis that the DOC minister needed the authority it granted to 

negotiate with the provinces on broadcasting (82). In addition, 

its directive provisions would, in Sauvé's words, conceivably put 

an end to past situations where "ministers informally told 

regulatory agencies what they should do, only to have their 

advice disregarded" (83). The bill's third introduction, in 

November (1978), reportedly did not produce the same »ruckus» as 

its previous introductions due to the "CRTC having less friends" 

at that time (84). Neverthe1ess, the earlier doubts that had 

been expressed with respect to previous versions of the proposed 

legislation (by cablecasters, broadcasters, the CBC, common 

carriers and Bell), which largely concerned directive power 

provisions for the Cabinet, effectively sealed the leglslation's 

fate (85). The uncertainty surrounding the proposed bill 

affected departmental efforts to find MP and Cabinet support (and 

consequently House time) for passage of the bill (86). lu the 

end, the legislation was not taken seriously as part of the 

government's agendd (87). 

Meanwhile Sauvé made a visit to the CRTC Chairman and 

Commissioners during the last months of her tenure as minister 

(88). This was the first time a DOC minister had visited the 

Commission and Sauvé's purpose was to discusD pay-television and 
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the Department's proposed legislation. The Minister, however, 

found the experience more of a personal monologue, than an actual 

discussion, for she was met mostly with silence from the 

Commissioners (89). Camu nevertheless appeared to have received 

the DOC message that it was determined to participate in 

broadcasting policy-making (90). Shortly afterwards he stated 

that it was the federal government, and not the CRTC, that must 

decide on the introduction of pay-television (91). The 

Department, for its part, continued to attempt to orchestrate 

that introduction. 

Simultaneously with the establishment of the Clyne Committee 

and its overtures to the Commission, the DOC worked to "improve 

the context for the introduction of pay-television". Thus by the 

spring of 1979, the DOC was holding "private talks" on the topic 

of pay-television with the CUC, CTV, the Secretary of State and 

certain provinces (the intergovernmental "pay-television 

modelling work" was still ongoing) (92). It was thought that 

these consultations would allow sorne "water to pass under the 

bridge" before the Department again approached the Commission 

with a request for a licensing hearing (93). Throughout the se 

activities, the Department tried to act as a "facilitator for 

negotiations on pay-television behind the scenes", while 

practicing "intellectual leadership" in the words of a senior 

official of the time. These efforts were made with a view to 

reducing tension, particularly with the provinces, so that the 

CRTC could reassess its 1978 decision on pay-television (94). 

Meanwhile, the last leading protagonist of an earlier, more 

difficult period of CRTC-DOC relations left the scene in May 
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1979. The downfall of the Trudeau government meant the loss of 

Jeanne Sduvé as minister. The way was now clear for new actors, 

less tainted by historie institutional positions on the issue of 

pay-television, to attempt to resolve the issue. 

In June 1979 a new Conservative government carne to power. By 

October, its Communications Minister, David MacDonald, had placed 

an out1ine for a pay-television prograrnming agency before Cabinet 

(95). Stating that "pay-television is central to new PC policy" 

MacDonald wanted to see pay-television operational "within a 

year" (96). The Minister spoke of a policy hearing to be held in 

January 1980, with a license hearing to follow "sometime in June 

1980" (97). These ministerial proposaIs involved a a "two-stage" 

CRTC hearing on pay-television which would be held in conjunction 

with federal-provincial guidelines issued to frame establishment 

of the service (98). However in preparation for this public 

debate on pay-television (held un der the aegis of the CRTC), the 

Minister stated that the only DOC contribution would be the 

release "in the near future (of) the statistical work it (was) 

compiling on possible pay-television models" (99). Thus it 

appeared that the CRTC would have to assess the more qualitative 

issues surrounding pay-te1evision's introduction in its "first 

phase report". According to the Minister, this "first phase 

report" would: 

... be the subject of further inter-governmental 
consultation (from which it is expected will 
arise) sorne form of quite specifie agreement on 
the acceptable form of these new (pay-television) 
systems in the public interest (100). 

Following the Minister's remarks, the CRTC and DOC exchanged 

letters. The DOC also forwarded the objectives and guidelines 
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which were intended to frame the CRTC investigation. These 

guidelines, however, resulted from "general intergovernmental 

consensus, not unanimityN on the topic of pay-television (101). 

Moreover, in a letter to MacDonald, Dalfen stated that the 

hearing would consider the extension of service to remote areas 

first and the introduction of pay-television as only a "secondary 

issue". Dalfen also informed the DOC that "phase II'' of the 

Utwo-stage" CRTC hearing would involve licensing hearings which: 

... could involve pay-television, .... provided 
that the Commission is satisfied that 
pay-television can make a significant and positive 
contribution to broadcasting in Canada .... (102). 

This correspondence between MacDonald and Dalfen was 

gingerly handled on the part of officiaIs at the Department. 

Feeling that the letters were their only means to influence the 

Commission in this instance, they were concerned that the 

correspondence not be perceived as "interference N

• The enclosed 

guidelines, meanwhile, emerged from the 1978 federal-provincial 

work on pay-television which had begun under Sauvé. The 

Commission was well-aquainted with this "work in progress" as the 

Department had informed Camu of its development, and did likewise 

with Dalfen upon his appointment as acting chairman of the 

Commission (103). 

The guidelines, when publicly announced, were revealed to be 

vague (104). Indeed upon their receipt, the Commission was left 

to interpret their meaning. This was a matter discussed in 

subsequent meetings between the Commission and Department, 

although the guidelines were ultimately to have little effect on 

framing the Commission's approach to pay-television (105). 

Nevertheless, with the DOC feeling that it possessed no power 
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over the CRTC other than that of making speeches, the guidelines 

represented, in the words of a departmental official of the time, 

"an attempt to go beyond this and to say to the CRTC that a 

federal-provincial position existed on the issue of 

pay-television" (106). The Department thought this was of sorne 

importance for it felt that the Commission had been using the 

intergovernmental tensions in the area as one reason to justify a 

"go slow" policy on pay-television (107). 

The apparent encompassing Commission role envisaged by the 

forthcoming series of hearings prompted members of the House 

Standing Committee on Communications to question MacDonald. The 

Minister acknowledged that there were major policy implications 

in the first phase of the hearings but repeated his earlier 

statement that after the phase l report from the Commission had 

been studied "further policy recommendations" would be released 

to the CRTC (108). In the event, these further directions were 

never forthcoming (109). It would be misleading to think that 

the Commission had a completely free hand in setting the future 

committee's agenda however: pay-television was included in its 

terms of reference only because of MacDonald's insistence, or 

"interest", in the topic (110). The Commission also may have 

felt the need to cater to the interests of the provinces in 

setting up the committee (reflected in the inclusion of 

provincial members), as ongoing intergovernmental talks 

discussing new "regulatory arrangements" had caused sorne concern 

that the Commission might be "squeezed out of existence" in the 

federal drive to accommodate provincial aspirations (111). At 

least, provincial involvement was perceived by the Commission as 
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a way to .. avoid problems wi th the provinces" ( 112) . 

Whatever the intricacies involved in establishing this 

DOC-inspired CRTC committee, in Macdonald, the Department 

appeared to possess another minister who was determined to see 

pay-television introduced. He made clear his view that the 

pay-television situation required resolution: 

... sorne aspects of pay-te1evision are already 
out of control .... l do not like situations in 
which we appear to have no poliey and no sort of 
notion of where we are going. Hearings to date on 
pay-television have concerned the wisdom, the 
concept .... the hearings the CRTC is going to 
hold .... will deal with eoncrete proposaIs (113). 

MacDonald's expression of the DOC sentiment of not being "in 

control" coincided with the Minister laying plans to reintroduce 

Sauvé's proposed telecommunication legislative acts while 

speaking of the need for a policy directive power over the agency 

(114). In the end, although MacDonald declared that new 

telecornmunieations legislation was also "a priority" with the 

Clark governrnent, the Tories electoral loss left this most recent 

DOC legislative initiative unpassed by the House as weIl (115). 

Compromise 

At the beginning of 1980, a professor from Queen's 

University, John Meisel, assumed the chairmanship at the CRTC. 

He subsequently announced the creation of the DOC-requested CRTC 

committee on 8 January, known informally as the "Therrien 

Committee" (116). The Commission announcement at that time read 

in part: 

Following the Committee's report, the Commission 
will decide upon a calI for specific license 
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applications. This could involve pay-television 
.... provided the Commission is satisfied that 
pay-television can make a significant and positive 
contribution to broadcasting in Canada and can 
make effective use of Canadian resources (117). 

By the eve of the Therrien hearings various interpretations of 

the Commission's intentions for the committee were forwarded. It 

was viewed by sorne as a CRTC stalling tactic and by others as a 

sign that the Cownission was courageous1y tack1ing the imposing 

job of negotiating Ha peace treaty amongst the warring factions 

on pay-television" (118). Regardless, the issue of pay-television 

still appeared no closer to being settled than at any other time 

since Minister Sauvé's June 1976 speech. 

The Therrien hearings, under the chairmanship of CRTC 

Commissioner Real Therrien, proceede~ to produce the standard 

discussion outlining the merits and demerits of pay-television. 

As usual, DOC officials participated in the event only as 

observers (119). The DOC nevertheless seemed pleased with the 

CRTC proceedings. The Department's annual report released at the 

time sanctioned a policy-making role for the CRTC hearings, 

saying that "the DùC-commissioned CRTC public review of satellite 

and pay-television in Canada" was: 

... intended to formulate an appropriate policy 
and regulatory framework for the introduction of 
these new programming services (120). 

Simultaneously, however, a new Liberal DOC Minister, Francis Fox, 

made it very clear in a speech before the CAB that the Commission 

had best approve pay-television this time around. Stating that 

"the time for contemplation on pay-te1evision is past", Fox also 

remarked in a subsequent speech before the CCTA that the 

"government will not be bound by CRTC rejection of 
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(pay-television)" (121). 

Speculation was rite regarding events at the Commission and 

the fate of the hearing's findings during the interval between 

the March-April hearings and the appearance of the Committee's 

report in July. One source for this speculation was Committee 

members who needed to deal with the question of pay-television 

whi1e their predilection was to first address extension of 

service. Moreover the committee had to consider pay-television 

after the DOC had handed the issue over to them, in the words of 

one committee member, "without giving any indication as to where 

the government wanted it to go" (122). 

When the report of the Therrien Committee did appear in July 

(1980), recommendation no. 28 advocated the start-up of 

pay-te1evision, but with a (rather major) condition: 

pay-television was to comt after other broadcasting concerns of a 

"higher priority" had been dealt with first. This basically meant 

that extension of service had to be weIl under way. Additionally 

pay-television was only to be licensed on the condition that it 

make "a significant contribution to broadcasting in Canada" 

(123). These conditions meant, as the Globe and Mail, in an 

editoria1 entit1ed "The Aging of pay" quoted Therrien as saying, 

that "pay-television may not be viable for 3 to 5 years" (124). 

The post-report ana1ysis nevertheless held it important that for 

the first time, a CRTC document had "recommended" the start-up of 

pay-television. However, the question of who was to act on the 

report was still asked (125). 

" • Minister Fox's immediate response was to say that he wanted 

"action" on pay-te1evision much ear1ier than that suggested by 
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the report (126). This view was relayed to the Commission in a 

series of meetings held between the DOC and CRTC to discuss the 

report's recommendations after it had publicly appeared (127). 

While these meetings followed sorne discussion within the 

Commission "on the merits of meeting with the Minister" they were 

nevertheless held ta "defuse a situation where the two 

organizations did not need to be at cross-purposes ...... (128). 

With Chairman Meisel and Commissioners Therrien and Lawrence 

present for the CRTC and Minister Fox, the Minister's executive 

assistant and Deputy Minister Juneau attending on the 

"departmental side", the meetings opened with the CRTC Chairman 

telling the Minister that the CRTC had "co11ectively" decided 

that extension of service would take precedence over 

pay-television (129). This was news which Fox was not pleased to 

hear as his public remarks indicated (130). Nevertheless, with 

heightened expectations for pay-television existing by this time, 

momentum increased for the introduction of the service (131). 

The CRTC gave its official reaction to the Therrien 

cornmittee report and its recornmendations on pay-television three 

months after its public appearance. The Commission stated that it 

adopted recommendation no. 28 and anticipated being in a position 

to deal with this matter as soon as extension of service had been 

dealt with (132). The apparent shift in Commission position 

embodied in its acceptance of "recommendation no. 28" sparked 

questions in the House the next day as to whether "duress" had 

been applied on the CRTC from either the Minister or his 

department (133). There was little doubt that the CRTC at this 

time was an organization under sorne ~:essure. Morale was poor and 
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the CRTC was reported as being in a Hstate of confusion" (134). 

A contributing factor to this state of affairs may have been the 

public speeches of DOC rninisters which stated that the government 

must set communication policies as "it is not normal if the CRTC 

decides whether there should be pay-television in this country", 

while simultaneously leaving the bulk of the work for the 

Commission (135). Meanwhile the CRTC had long-standing 

commissioner vacancies which led Chairman Meisel to virtually 

plead for the positions to be filled (136). All the while Meisel 

was careful to say, as if not wanting to displease the Minister, 

that "he got along weIl with Fox" (137). 

Meise1's desire to establish good relations with Fox from 

the time of their respective appointments to the CRTC and DOC, 

had created difficulties for him after his arrival at the 

Commission, particularly in his efforts to exercise leadership. 

Hi s overtures to Fox registered poorly wi th the Commissioners 

still there from the Boyle-Sauvé years (138). Meanwhile his 

practical inexperience in the regulatory field caused a heavy 

workload for "the three men holding the Commission together" 

(Therrien, Dalfen and Faibish) (139). Meisel's inability to 

provide the CRTC with leadership during the period while he found 

his "regulatory footing" followed the abortive career of Camu as 

Commission chairrnan. A staff perception of Camu as a "weak 

chair" had left the Commission "virtually leaderless" during his 

tenure (140). The appointrnents of Camu and Meisel had been, for 

sorne, unfortunate ones for the Commission, in terms of their 

ability ta decisively lead it. The magic of the Juneau days now 

seemed long departed. 



( 

267 

The Commission issued a "Public Notice" ca11ing for 

pay-te1evision applications in April of the fo11owing spring 

(1981). This action fo11owed the agency's decision on extension 

of service which had been rendered the previous week (141). In 

its ca11 for pay-television submissions, the Commission 1isted 

sorne of the considerations which would guide its de1iberations on 

the topic. These however were of a fair1y genera1 nature. Yet, 

Minister Fox appeared p1eased with the situation. He remarked 

that he was content: 

... that the CRTC has left itse1f open, as is its 
usual procedure, so that it is in a position to 
consider new ideas, initiatives .... (142). 

To outside observers though, the agency and Chairman Meise1 

seemed "open" to the point of being in a state of disarray, or at 

1east inconsistency (143). Nevertheless, by the time of the ca11 

for pay-te1evision submissions, the idea that pay-te1evision had 

been de1ayed long enough was current within the Commission (144). 

There was still not a great dea1 of enthusiasm within the CRTC 

for pay-te1evision, a sentiment which Chairman Meise1 shared 

(145). Nonethe1ess, an attitude shift had occurred within the 

Commission which now made it willing to 1icense. This shift had 

partia11y resu1ted from the Commission tiring of constant 

staternents from the DOC and its various rninisters reiterating 

that pay-television was "inevitable", as we11 as the application 

of "unre1enting" cable industry pressure to introduce the service 

(146). There a1so existed the fear that further de1ay would 1ead 

to the who1esale importation of the Arnerican services then 

becoming operational (147). 

Meisel's "inconsistency" on the issue also ref1ected, 
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however, that the Commission was still undecided on how to 

- introduce the service (148). As was noted in the press, all the 

leading applications for national licenses were based either in 

Toronto or Montreal and aIl proposed a pay-television monopoly as 

the only economic way to function. The CRTC was characterized as 

being forced, because of this, to "act as judge and jury in the 

long-running saga of 'Upper Canada' versus the 'regions'" (149). 

This question of monopoly licensing was a particularly sensitive 

question given the provinces' long-standing demands for greater 

autonomy in communication matters, demands so far frustrated in 

the political venue of ministerial meetings. Relatedly, political 

activity at this time created much static noise: the 

Federal-Provincial Conference of Communication Ministers was held 

on the eve of the Commission pay-television hearings in September 

1981. It was perceived as a last chance to reach a 

jurisdiction-sharing agreement on the topic of pay-television 

before the CRTC issued its licenses. The first such meeting jn 

two years, the conference unfortunately opened on a discordant 

note. Fox did not want to discuss pay-television while several 

provincial ministers did (150). The "Joint Closing Communique" 

had the federal government clarifying its intention to exercise 

jurisdiction over pay-television while the sarne was evident on 

the part of the provinces (151). On this note, the centre of 

action on the question of pay-television reverted to the CRTC. 

The Cornrnission's pay-television hearing began on September 

24 and ran for three weeks. It opened to the eternal question "15 

pay-television really wanted?" No survey WdS produced to show 

that it was (152). The CCTA was nonetheless evidently extreme]y 
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immediate action taken to implement the service. The Commission 

was asked to defer ma king a decision until both the 

Applebaum-Herbert Committee on cultural affairs in Canada and the 

constitutional talks had been concluded (154). In response to 

these remarks Commission Chairman Meisel protested, "We are not 

authorized by our mandate to do or propose". Yet the regulatory 

process obviously possessed sorne flexibility of action, judging 

by another staternent made by Meisel during the hearing: 

... creative ideas develop during the (hearing) 
process and 1 can honestly tell you 1 don't know 
what 1'11 think until l've heard the very la st 
argument (155). 

Notwithstanding this rernark, the Commission had gone into the 

hearing deciding that a service would be licensed this time 

around, one that was discretionary and divorced from a mandatory, 

"user must take" , basis (156). To have brought the Commission 

thus far, and with the "widespread hype" surrounding 

pay-television by that point, the CCTA had "done its job well" in 

the words of a former senior CRTC official (157). 

All the same, the basis on which the Commission was to 

proceed was not clear. At the hearing's end the complaint was 

made th3t the guiding criteria by which the eventual winner(s) 

would be selected was vague, and left untouched were na host of 

major areas which could be deciding factors or rnere details" 

(158). Seemingly, the situation was that: 

. .. when the CRTC issues licenses to the 
entrepreneurs to take on the task of introducing 
its licensed pay-television in Canada, it will 
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also be deelaring its poliey (159). 

This was an aeeurate observation for, at the time of the hearing, 

apart from having deeided on a "diseretionary approach u
, the 

Commission sirnply had no idea of what its poliey on 

pay-television was or would be (160). 

In the aftermath of the hearing, the DOC appeared pleased 

with the CRTC's modus operandi even if not ail observers were. 

The Department's -Background Paper on Pay-television" , produced 

for the intergovernmental deputy ministers meeting on 

pay-television (see below), eonsidered that the Commission ln its 

cali for applications had "careful~y outlined the criteria it 

would use in judging the various submissions" (161). The 

departmental approval might partially have resulted from the 

Commission remaining adamant that Mit did not want pay-television 

to be provincial- (162). The intergovernmental quarrel over the 

issue had been brought into the CRTC hearings and remained in the 

background in the wake of the hearing as the agency began to 

ponder its licensing options (163). Meanwhile the 

intergovernrnental talks on pay-television, cable and 

jurisdictional questions had still not progressed. Following the 

CRTC hearing, the federal and provincial Communication Deputy 

Ministers held their meeting to discuss pay-television and could 

only decide to re-confirm the pay-television objectives arising 

out of the Federal-Provincial Conference of Communication 

Ministers of 1979 (164). By this time there was increased 

provincial rnanoeuvering on pay-television, such as the BC Cabinet 

ordering its Public utilities Board to accept applications for 

pay-te18vision licensees (165). Against this political backdrop 
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and press reports suggesting that the Commission was deadlocked 

in arriving at a pay-television decision, Minister Fox announced 

that ottawa intended to exercise jurisdiction over pay-television 

(166). With an impasse existing on the political front, it 

appeared that the next move on the issue was for the CRTC to 

take. 

Resolution 

Finally, on 18 Harch (1982), Commission pay-television 

licensing decision "82-240" was announced. In the accompanying 

statement Meisel took evident care to explain the licensing 

judgment (167). This was perhaps needed as the de1ay (which the 

press had spoken of as "deadlock") was caused by the Commission 

sitting down to design the pay-television system it was wi1ling 

to license on1y after the hearing had ended. The Commission 

policy on pay-television, 1yhich the 1icenses set in place, had 

been guided in large part by the applications that had come 

before the Commission during the hearing (168). This process 

resulted in a licensing scheme which was remarkab1e due to the 

number of systems authorized which were of a competitive, 

national and regional nature. The competitive ~spect reflected 

Meisel's willingness to let the cable app1icants ·sink or swim on 

their own" while the licensing of regiona1 services both 

reflected the regional concerns of sorne CRTC Commissioners along 

with the agency's hope that the action would help head off any 

further provincial opposition to a federally-introduced 

pay-television system (l69). 
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The Department expressed its satisfaction with the CRTC's 

role in managing the pay-television hearings and arriving at a 

series of decisions. The DOC stated that the Commission had been 

"adequately directed" by the ministerial statements of October 

1980 and the guidelines forwarded to Dalfen, in which the 

"principles of policy to which the government subscribes were set 

forth" (170). While the Department was generally "pleased and 

relieved" that the whole process was over, and the provinces felt 

likewise, a common reaction was also one of "shock" at the 

"wholesale" dispensing of permits (171). The decision caught 

much of the broadcasting industry off-guard and led to grumbling 

about "lost opportunity" (172). The cable industry nevertheless 

"welcomed the pay-television decisions" (173). 

Ironically, DOC public expression of satisfaction with the 

Commission's pay-television work came after a period when the 

Minister had wanted to take a more active role in directing 

agency deliberations on the issue. Fox had favoured a single, 

cross-country bilingual service and had instructed Deputy 

Minister Juneau to find a means of issuing a "directive
H 

ta the 

CRTC to this effect. In the end, although the Department 

considered Htelling the CRTC" to hear applications for a national 

bilingual service only, Fox ultimately accepted Meisel's plea to 

preserve the sanctity of the hearing pracess (174). 

Nevertheless, while Fox may have had particular ideas on how a 

pay system should be introduced, apparently senior Department 

staff felt that the DOC's role did not include designing a 

pay-television madel/system. This was more properly 0 task for 

the Commission, given its "knowledge and capacityH (l·l~). Fox 
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appeared to adopt this view with his acknowledgment that while 

the process leading up to the pay-television decision had been a 

"long, lengthy and complex one" in which, amongst other things, 

"the CRTC had made its position known", the pay-television 

decision ·was something that was in the hands of the CRTC" as it 

was a subject which properly came within its jurisdiction (176). 

Despite criticism made of the CRTC decision and Fox's 

evident preference for a different outcome, ministerial approval 

of the March decislons was granted 14 May (1982) when the CRTC's 

ruling was endorsed by the Cabinet (177). The 

Governor-in-Council had received a number of petitions from 

groups both in the arts and film production industries, along 

with provincial demands for provincial regulation of 

pay-television operations (178). AlI were brushed aside as the 

Cabinet believed that "the pay-television system set in place by 

the CRTC decision" would meet the ·principles of policy· Fox had 

laid out in the fall of 1980 (179). However, the Minister had a 

second occasion to review the Commission's policy on 

pay-television during the following year (1983). In a bid to aid 

the recently-established pay operators who were now experiencing 

deep financial difficulties, the CRTC reduced the Canadian 

content requirement conditions lssued with the original 

pay-television licenses in July. Eight weeks later the Cabinet 

set aside this CRTC "corrective order" (180). The Commission was 

also asked later that year to "clarify its pay-television policy" 

following another decision taken to salvage financially-pressed 

pay-television operations. This CRTC action apparently caused the 

Cabinet concern that "the model they had approved was now being 
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modified in an ad hoc fashion" (181). Thus i t would appear that 

both granting and maintaining the CRTC's 1982 pay-television 

decisions met with the government's approval. 

Conclusion 

Minister Fox was quoted as saying, "The process leading up 

to the CRTC decision was a long, lengthy and complex one". This 

was partially due to the unique aspect of this case study: the 

government possessed no formaI powers to oblige the CRTC to take 

a licensing decision when the agency refused to do so. 

Nevertheless, as was the situation with the previous case 

studies, the saga of CRTC involvement with pay-television's 

introduction during the peri ad 1970-1982 was marked by several 

distinct phases. These periods demonstrate differing degrees of 

independence for the Commission as a "policy-maker" in the 

matter. The case study is also similar to previous ones in that 

the federal government had no detailed policy at hand and was 

content to allow the CRTC, in the vacuum of government direction, 

to devise a position (182). The government did this in the case 

of pay-television after it had made clear to the Commission that 

it wanted the service introduced. The government never had a 

long-term policy on the issue and obviously did not know what to 

do about pay-television. This was evident on the occasions when 

the CRTC provided an opportunity for the government ta become 

involved in the setting of pay-television policy (such as after 

issuance of the agency's 1978 "Report"). At these times ~he 

government did not, and possib1y could not, respond. The CRTC was 
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forced to fill the policy void. The case study demonstrates that 

the agency eventually did introduce the service as the government 

wished, despite its obvious reluctance. 

In doing so, and, even with the much-criticized 1982 

licensing framework, the agency operated as a type of 

safety-valve for the government as had been the case in the 

earlier microwave importation ruling. The provinces had made it 

known for years that a national service would be politically 

unacceptable. In response, the Commission eventually issued 

regional licenses and when these did not prove viable, a process 

was begun which ultimately led to a sort of national service 

being formed. Thus the argument could be made that 

pay-television was initially tried the way popular demand wanted 

and only became a national service after experience had proven 

that this was the sole means by which it could work. 

In aIl, politically, it was probably better that Meisel had 

been able to persuade Fox not to attempt to impose his wish for a 

cross-country, bilingual service in the final phrases of the saga 

(183). Nevertheless, as the CRTC document Canadian Broadcastinq 

and Telecommunication observes, regardless of whether or not 

pay-television was a "normal development" given its possible 

consequencea for the broadcasting system, the: 

... continuaI delays in moving towards the 
implementation of pay-television, marked by 
tortuous ambiguities .... show how deeply the 
overall system is troubled by a lack of clearly 
defined purpose (184). 

The role of the CRTC and other actors in this "troubled system" 

will now be considered starting with the policy-making role 

played by the CRTC in connection with the introduction of 
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pay-television. 

Consideration of the CRTC role must necessarily take note of 

the early existence of a more deferential department, along with 

the fact that much of the governmental expertise in 

communications was, and continues to be, housed at the CRTC. 

Thus the early years of the issue were characterized by the 

Commission playing a dominant role in deciding the fate of 

pay-television as it possessed the ability to explore its firm 

preference that the broadcasters operate any service that might 

come into being. Minister Pelletier seemed content with this 

situation, saying it was one for the CRTC -to handle-. The 

arrivai of Sauvé, however, who was a much more -activist-

minister, coincided with the departure of Commission Chairman 

Juneau (along with his favoured connections to the government) 

and his replacement by Boyle, an appointment apparentIy made 

without much enthusiasm on the part of the government. These 

personnel changes combined to give the Commission generally less 

of an agenda-setting role than it had possessed pre-1976. 

Nevertheless, both before and after the departure of Juneau, 

the Commission had a major policy-making role to play with 

~espect to the pay-television issue due to the relative weakness 

of other state actors as rival sites of expertise on the topic. 

For example, although Bob Rabinovitch's section at the DOC may 

have be instrumental in arousing the Department's interest in the 

matter and acting as the catalyst for Madame Sauvé's speech, 

beyond t)is it did not have the resources, capacity or background 

to move further in implementing pay-television (185). The DOC's 

inability to a~thoritatively manage the issue (evident when 
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comparing the det.ailed nature of the Commission' s Annual Report 

for 1976-1977 on the subject with that of the Department's 

report), was similarly matched by the weakness of the Secretary 

of State, which, in the end, left the CRTC as the agency which 

.. decided pay-television poliey for Canada" (186). It is 

suggested, however, that the Commission performed this role 

within a timetable that was more reflective of DOC interest in 

the matter. 

Additionally, the role of the Commission was strengthened by 

the federal government's decision that pay-television needed to 

be licensed under the ambit of the Broadcasting Act. This thus 

made it a CRTC responsibility. Whether in any sense the CRTC was 

"empowered" by the Act to license pay-television is perhaps a 

question of interpretation of the Act. rf the DOC had been able 

to conceive of pay-television in a form that did not involve the 

application of broadcasting, the DOC could have circumvented the 

intransigence of the Commission on the issue of its introduction 

(187). This, of course, was not likely, as the federal government 

had always taken the position vis-a-vis the provinces that 

pay-television was broadcasting and so had to remain within 

federal jurisdiction and under provisions of the federal 

Broadcasting ~Z\ct. Furthermore, the CRTC was the government 

entity with a mechanism already in place to evaluate competitive 

applications. 

Part of this mechanism was the holding of public hearings. 

If hearings were a factor in compelling the Commission ta abandon 

its preferred policy positions in connection with microwave 

signal importation (due to the occasion the y offered for public 
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demanà for the service to be expressed), similarly in the case of 

pay-television they repeatedly afforded the CRTC the opportunity 

to build its arguments in public - making the task of its 

opponents on the issue more difficult. Thus the first 

pay-television hearing (1975) allowed the Commission to dismiss 

early cable lobbying efforts to have the service implemented. 

The uncertainties surrounding both the service and its likely 

impact on Canadian broadcasting, along with the lack of any sort 

of popular demand, were amply demonstrated. Likewise (and more 

dramatically), the agency was successful in impeding movement 

towards implementation of pay-television during the 

Sauvê-uappointed U hearing of 1977 by again demonstrating its 

problematic nature, together with the continuing lack of public 

demand. The element of holding public hearings was also usefully 

employed by the Commission-sanctioned Therrien Committee to allow 

it to build its case in public for the preferred CRTC course of 

action of deciding the extension of service issue first and 

assigning pay-television secondary importance (188). 

Pay-television, of course, was nevertheless ultimately 

implemented. The case study demonstrates that in the later 

stages it was the Commission which devised recommendations, 

developed a policy, and subsequently, implemented that policy 

through its licensing decisions. The Department's contribution 

to this development, the forwarded guidelines, were vague enough 

that they can only be characterized as incomplete criteria for 

pay-television. This commanding role as usubstantive expert U 

allowed the Commission a margin of freedom while the political 

interests on pay-television were in disarray. The CRTC's initial 
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reticence in considering pay-television which reflected its 

preference that broadcasters operate any service authorized, 

resulted in no single group working on the issue at the agency. 

The matter lay dormant for periods of time and was only 

re-activated when factors external to the Commission prompted 

this (189). 

A1though, in this case study, the Commission certainly acted 

as a "policy-m -. ker" in terms of devising the pay-television 

system e-rentually implemented, it was not a fully-fledged 

"independent poliey-maker" because it did not enjoy comparable 

freedom in setting the schedule which framed lntroduction of the 

service. In the task of setting policy, both politiçians and 

Department officiaIs appeared content to allow the Commission to 

assume the burden; in the matter of scheduling, the agency was 

faced from 1975 on with a more activist set of ministers which 

forced it to relinquish control over this aspect of the policy 

formulation-implementation process. MacDonald's remark, "1 have 

initiated the process under the CRTC towards pay-television", 

made when organizing what was to become the Therrien Committee, 

was an example of a minister not willing to wait for the 

Commission to move on the issue (190). Despite comments such as 

those made by Feldman and Janisch, who found in the CRTC's 

attitude at the time of the Therrien report "little doubt that 

the CRTC acts independently", these hearings, along with the 

others held, occurred in the first instance because of external 

pressure applied on the agency. This remark introduces a 

consideration of the constraints the Commission operated un der in 

this series of events. 
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The scenarios of the two previous cable case studies 

demonstrated the pressure that was brought to bear on the 

Commission to reverse licensing-regulatory decisions it had 

taken. In the instance of cable licenses for Manitoba, the DOC 

was able to directly express its will to the Commission via the 

Cabinet's licensing review power. In contrast, the microwave 

importation case study involved massive popular demand forcing 

the Commission to reverse a policy stance. With pay-television, 

the Department was faced with the situation of trying to prompt 

the Commission to take a licensing decision. While, as stated in 

the introduction, this case study makes the strongest argument in 

the thesis for provision of a DOC policy directive power, it is 

inaccurate to state that the Department required this formaI 

rnechanism of control because the agency was Mout of control M, As 

stated, even if the Departrnent said on several occasions that it 

wanted control of the pay-television situation, it patently would 

not have known what to do if the situation was solely its 

responsibility. This was made clear when, even in 1982, the CRTC 

was needed ta devise the policy set in place by its regulatory 

licensi~g decisions. 

In addition, there were several other reasons ta explain why 

pay-television was a long-tirne in arriving. These included the 

absence of any sizeable public pressure for the service. There 

also existed both intergovernmental political obstacles and a 

certain departmental ambivalence which had to be overcome. The 

political environment and lack of clear DOC directlon undoubtedly 

played a role in determining the fate of the Department's draft 

legislation discussed in this chapter. The DOC, and government, 
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never pushed the point of achieving formaI control to direct the 

CRTC ta take a licensing decision, such as in the case of 

pay-television. The government, in any case, probably did not 

need to pursue formaI control mechanisms while more subtle 

informaI ones were still effective. 

Thus, while former senior CRTC staff have characterized the 

Minister's 1976 "request" for the Commission to look at 

pay-television as constituting "no problem" because the CRTC 

could "look and decide no", the ministerial intervention and 

first departmental attempt to influence the Commission on the 

topic came at a special time: Boyle had just been appointed CRTC 

chairman (191). He had been at the Commission as vice-chairman 

since its early "period of glory" days un der the leadership of 

Juneau. Additionally, his many previous years at the CBC 

undoubtedly predisposed him to stoutly de fend the agency's 

"arm's-length relationship· to the government and to reject the 

departrnental initiative to have pay-television service 

implemented, if the Commission deterrnined that was best for the 

broadcasting system. Yet if the only leverage the DOC could 

apply to have its will implemented was that of "ernbarrassing" the 

agency, given the lack of a policy directive power, obviously 

this had sorne impact: Boyle resigned two years into his mandate 

after complaining of government harassment. He was replaced by 

the m01e compliant Pierre Camu. 

This DOC power of "embarrassment" took various forms. These 

forms included not only threatened "hypothetical" speeches 

"showing the Commission how pay-television could be done" but 

also ones actually given by the minister, which generally stated 
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that it was not for the CRTC to set pay-television policy as it 

"could have far-reaching consequences for the structure and 

organization of the industry" (192). Ministerial 

re-interpretation of Commission statements to coincide with the 

departmental point of view also occurred. An instance here was 

when Sauvê was questioned in May 1977 about how she was "going to 

get around the fact that her own Commission (was) not in support 

of pay-television". Her reply intimated that this was not what 

the CRTC had said, but rather the agency believed Nit is time now 

to develop a policy for pay-television" , taking into account that 

the service needed to be introduced "very carefully" sa as not to 

disrupt the broadcasting system. As the Minister further 

explained: 

It (the Commission) said at sorne time back it is 
not the tinte now. Now it does not use the same 
words, it does not say it (pay-television) is 
inevitable as l did, but it meant the same thing 
(193) . 

If in the mid-1970s, the Commission came under this sort of 

ministerial pressure to enact a federally-sanctioned, nation-wide 

pay-television service because of the jurisdictional question, 

the later Supreme Court decisions on cable, along with protracted 

federal-provincial politicdl attempts to find a pay-television 

model acceptable to aIl parties, lessened the ministerial 

pressure on the agency to license pay-television. The departure 

of Rabinovitch, as departmental "booster" on pay-television, is 

also a factor here. 

Nevertheless, by 1979, with the federal-provincial 

guidelines in hand, the Department was able to renew its public 

moves to have the Commission reconsider pay-television. 

• 
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MacDonald's -request- that the CRTC again look at pay-television 

was handled by a new chairman (Meisel) who not only found the 

agency in sorne disarray due to events of the past few years but 

perhaps was also wary of his own position given that he did not 

have unqualified government support (194). Meisel's prospects 

for relative peace while at the Commission and an avoidance of 

the bitter relations with the Department which marked the 

Sauvé-Boyle years appeared to depend on not (unduly) crossing the 

government. 

Presumably tension between department and agency could be 

alleviated by opening lines of communication. Thus senior CRTC 

staff saw no harm in discussing "matters of common concern" with 

the Department "as long as they did not reach the level of 

determination on specifie applications" (195). In the instance of 

the talks held between the two organizations after the issuance 

of the Therrien Report "no one necessarily changed their mind 

because of the talks, but at least the participants came away 

with a clearer ldea of what the other guy (was) thinking" (196). 

While it i5 safe to conclude that these types of talks were 

invaluable to the Department as a means of expressing its point 

of view to the Commission, logic suggests that the Commission and 

its chairman would not lightly disregard the message and points 

conveyed by the minister and his/her department during this 

process, one which has bec orne more frequent during recent years. 

Nevertheless, the smooth functioning of the Commission 

within the government seems ta require that the chairman have 

rèady access lo the agency's spokesminister. The Juneau-Pelletier 

relationship exemplified this. More recently, however, a CRTC 
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- chairman wish to meet directly with the minister, in the absence .- of the DOC deputy minister, seems uLlikely to be enter~ained. 

This was the case with Meisel and highlights the situation in 

more recent years. Ironically, it has also become a matter of 

sorne importance that the chairman establish a good working 

relationship with the deputy minister in order to protect the 

agency's Harm's-length relationshipH to government. Meisel 

appears to have successfully achieved this in the case of Juneau, 

as demonstrated by the development of a Hmode operandi H between 

the Department and the Commission in respect to both the Therrien 

report Hrecommendation no. 28
H and the nature of applications 

considered at the last Commission pay-television hearing (197). 

The existence of this DOC-CRTC accommodation was probably aided 

by the fact that Juneau was a former CRTC chairman - dS weIl as 

the ability/willingness of Fox to Hlearn his role H vis-a-vis the 

Commission (198). 

The Cornmission's search for accommodation in the Idtter 

stages of the pay-television saga is evident also in the 

substance of the 1982 decisions and th~ agency's implementation 

of the 1979 intergovernmental guidelines' inclusion for 

profit-making pay-television program distribution operations 

(199). The CRTC had wanted to institute a non-prJfit distribution 

system Hin ord~r to showcase Canadian talent H but this preferred 

1 
policy option did not survive ta 1982 (200). It had long bccn 

rendered unfeasible due to both growing provincial aspirations 

and governmental distrust of agencies such as the CBe and NFB - during the latter 1970s (201). 

Broader political concerns likewise entered into lhp. 11nal 
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1982 set of decisions in that they were cleverly designed to help 

minimize any possible provincial or regional discontentrnent. 

Although certain senior CRTC staff were not worried about the 

provinces, being "convinoed that pay-television is federal", the 

decisions nevertheless included a strong regional aspect. 

Chairrnan Meisel, himself, had favoured this route as he was 

unsure of the constitutiona1ity of the situation. He feared that 

if the Commission did not license a few regional systems, the 

provinces would challenge the Commission's decisions in the 

courts. He stated, " ... l was not at all sure that any challenge 

would be successfully repelled" (202). 

Lastly, as a factor impinging upon the Cornmission's 

prerogative as a "policy-rnaker" in this series of events, the 

DOC's pattern of periodically prornoting pay-television and 

simultaneously pressuring the Commission on the subject, 

demonstrated the able job that cable operators, their association 

and those entrepreneurs favouring pay-television's introduction, 

had done in convincing the Departrnent of its potential 

contribution to both increased Canadian prograrnming production 

and industrial investment (203). As was the scenario with the 

microwave importation case study, motivated entrepreneurs' 

actions appear to have significantly shaped the Cornmission's 

ultimate options for movernent: to the very end, if left on its 

own and without DOC pressure, "the Commission might still not 

have licensed pay-television" (204). 

In surnmary, it can be suggested that the federal government 

Hleft the CRTC ta deal" with pay-television and that this is iust 

another example of how the regulatory body was left to manage the 
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introduction of new technology and fill a policy void. It was the 

case with microwave importation and, indeed, cable technology in 

general. It has been argued that while it was indeed the 

Commission which devised the final pay-television policy 

announced in 1982, this decision was rendered after the 

government acquiesced to the Commission request that ministerial 

preferences not be imposed upon the agency at that late date. 

Thus, in terms of the policy which was eventually implemented, it 

is difficult to say that the Commission "usurped" a departmental 

planning role. 

The Commission is more vulnerable to this charge of 

"usurpation" in terms of the schedulinq of pay-television's 

introduction. The agency had first been asked by a minister to 

"actively consider" pay-television back in 1976. It w<;ts early 

1982 before the service was finally licensed. However shortly 

after the Minister's June 1976 speech, the topic of 

pay-television was enmeshed in the poli tics of federal-provincial 

relations, followed by the constitutional talks. It is probably 

due to the difficult political environment surrounding cable and 

pay-television at this time that al~hough the DOC said it wanted 

control over the issue, it is clear by its inaction that the 

Department was content to allow the CRTC to handle the issup. The 

DOC simply did not know what to do. Nevertheless, after the two 

levels of governments were able to arrive at the common position 

which led to the guidelines forwarded to the Commission in late 

1979, the Commission completed the task of introducing the 

service in just a little over two years. 

Perhaps the ultimate test of whether the Commission had been 
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·uncontrollable" during the events of this case study is to 

consider who complained about the decision-making process once 

the pay-television issue was resolved. The DOC, as noted, was 

pleased with the outcome. The fact that the cable industry was 

unsurprised that nit took ten years to license pay-television", 

indicates a certain contentment with the currcnt process (205). 

Among the .. consurners· of the DOC and CRTC, .. reg ulatory lag" is a 

satisfactory price to pay for the comparative benefits: doing 

business in a field where the current site of policy-making power 

is ambiguous, allows the possibility of obtaining what is wanted 

by being able to knock on more than just ote door. 
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CBAPTER SIX 

CONCLUSION 

Introduction 

The extensive Telecommission study series of the early 

1970s remarked that the Canadian communications 

pOlicy-formulation process suffers from: 

... an apparent serious deficiency in the liais~n 
mechanisrn between the legislative and executive 
arrns of governrnent and the administrative and 
quasi-judiciary bodies ... (1). 

The four case studies of this thesis have explored this 

·deficiency· by investigating both the means by which the CRTC is 

able to act independently as a policy-rnaker and the means and 

mechanisms invoked by other participants in the policy-making 

process which constrain the Commission's role. This 

investigation has sought to test the validity of the claims made 

about the CRTC out1ined in Chapter One - namely that the agency 

has usurped ministerial and par1iamentary policy-making 

prerogatives (and at tirnes defied the rninister in so doing) while 

leaving these political actors little influence in policy-making 

-- in effect, it behaved as an independent policy-maker that was 

·out of control·. 

The case studies have demonstrated that the CRTC has acted 

as a policy-rnaker in the absence of government action on the 

issue at hand, but that it relinquished this roie once the 

agency's political rnasters so wished. The purpose of this final 

chapter is to deiineate, through the case studies findings, the 
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general patterns and trends which emerge when considering the 

CRTC as a policy-maker. In sa doing, answers will be provided to 

the questions set forth in Chapter One: 1) what powers did the 

CRTC exercise which can be said to relate to a policy-rnaking 

function, 2) what are the strengths and weaknesses of the 

external controls which are administrable either individually or 

collectively over the Commission, and 3) can the accusations that 

the CRTC is "out of control" be substantiated? Of interest as 

weIl is the identification of the "moment" at whicl~ the 

Commission typically loses its agenda-setting role in 

pOlicy-making, the point from which henceforth it must defer to 

its political masters. Aiso considered in this chapter is the 

issue of what policy role is appropria te for the Commission to 

perform. It will argue that, in the continuing policy vacuum, an 

active agency is necessary to prevent institutional paralysis. 

This chapter has four parts. Part 1 considers the patterns 

and trends which have emerged from across the four case studies 

with respect to when the CR TC assumes and subsequently loses the 

role of policy-maker. Part 2 considers the individual actors in 

the policy process, and the mechanisms under their control, that 

have an impact on the CRTC functioning as a policy-maker. Their 

relative strengths and weaknesses will be assessed. Part 3 

briefly considers the pros and cons of departmental versus 

regulatory agency policy-making in order to deterrnine what is an 

appropriate policy role for the Commission. Part 4 offers a final 

summary answer ta the question of whether the CRTC was "out of 

control" as a policy-maker during the period of 1968-82. 
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Part 1 

Consideration of the CRTC as a policy-maker and the 

constraints which act upon it in this role finds the emergence of 

a general pattern. Within such a pattern the Commission often 

makes what inevitably must be called ·policy· due to the absence 

of government legislation or guidelines on the matter. 

Nevertheless, once the Commission's political masters, whether 

they be Cabinet or Parliament, have formed a firm opinion on an 

issue in the end the latter obtain the policy outcome they desire 

- although they may have to wait for the Commission's point of 

view to ·come around· in the circumstances where no direct 

controls over the agency exist. However, when the Commission 

makes ·correct decisions· -- that is, decisions for which there 

is either political support or indifference, or where there is a 

lack of cohesive opposition to the CRTC position -- the agency is 

aIIowed to function unimpeded as a policy-maker. When it renders 

a politically-unsupportable decision, though, the Commission 

ultimately has to abandon its position and bow to the opinion 

héId, and pressure exerted, by its political masters. 

This pattern acknowledges that the Commission has played an 

important policy-making role; this ls something the Commission 

itself appears to concede (2). Typically, the Commission acts as 

a policy-maker 1ue to the exist8nce of a government policy vacuum 

on the issue which has come within the CRTC's ambit; this occurs 

in the form of a regulatory decision which needs to be made. In 

aIl four case studies, it has been demonstrated that the 

Commission played a policy-making role either because the 
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- government had no policy position established prior to the 

Commission decision (which effectively set government policy on 

the matter at hand) , or the government had left the Commission to 

devise, through its actions, the federal position. 

Thus, when the CRTC considered the question of microwave 

relay and importation of American signais, no federal government 

reconfirmation of the 1963 government freeze, or formulation of a 

new policy position, was made after the creation of the 

Commission in 1968. Meanwhile, it was the Commission's view 

during the early history of pay-television and cable hardware 

ownership which constituted the federal government position; 

during this period the CRTC was the only government entity 

actively considering these quesLions and addressing them in 

public statements. Likewise, ~t the time of the Commission 

ruling on Telesat's proposed membership within TCTS, it is 

difficult to find an official pronouncement which can be taken as 

a clear government statement on its objectives for both the 

company, and satellite communications, and which was a useful 

guide to the future development of Canada's domestic satellite 

system. 

In ail of the case studies, therefore, clearer departmental, 

ministerial or parliamentary policy positions came only after the 

agency had taken a regulatory decision replete with policy 

considerations - a decision which was taken during a period when 

the agency had either constituted the federal position on the 

issue, as in the case of cable hardware ownership or on 

pay-television's inLroduction, or was taken in the absence of a 

clear federal position, as in the instances of microwave signal 
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importation and Telesat's proposal to join TCTS. 

In a related manner, the CRTC enjoyed considerable scope to 

set policy in the case studies, even after others had intervened. 

This was the situation with all but the Telesat case. In the 

instance of pay-television, it was the Commission which devised 

the policy eventually implemented by its licensing decision; in 

essence pay-television is an example of a new technology whose 

introduction was orchestrated via the regulatory process. 

Likewise, in both the cable hardware ownership and microwave 

importation case studies, it was left largely up to the agency to 

find a solution to the matter at hand. Only in the Telesat case 

study did departmental intervention put an end to a further 

policy-setting role for the agency. The continuing role of the 

Commission as policy-maker in the cable case studies was probably 

due to the ambiguity surrounding the jurisdictional question. 

Under the cireumstances, the Commission was in a more privileged 

position than the De?artment to make policy as it eould proceed 

on a gradual ease-by-ease basis, to develop a position, rather 

than have to render forth a fnlly-formulated policy, as would be 

the case with the Department. 

The government's seeming inability to devise long-term 

polieies further facilitated the Commission's poliey-making 

function, sinee in the absence of government policies Nit i~ the 

CRTC's legal responsibility ... to proeeed case-by-case, in the 

public interest N (3). This procedure, however, requires that the 

prineiple of Nnatural justice N be maintained; this obliges the 

Commission to make deeisions only on the basis of the evidence 

heard at the related public hearing. Thus arises the problematic 
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of how the agency is to consider ministerial or departrnental 

wishes conveyed outside of that forum. As Dalfen stated while 

acting CRTC chairman, na regulatory agency cannot operate under 

assumptions and we cannot operate if we take into account aIl the 

promises made in speeches (by government ministers)· (4). 

Progression in this fashion, however, means that unless the 

agency chooses to issue a ·policy statement·, in order to make 

its own position clear, there rnay be no indication from any 

government source as to the government's position on a particular 

issue. In the absence of a clearly stated government position the 

only evident policy may be Commission policYi moreover, in the 

absence of a Commission-issued • policy statement·, i t may be 

necessary to piece together even the Commission position. In the 

words of a CRTC document, the agency attitude on a particular 

issue may be discerned by: 

Reading the relevant legislation, subordinate 
legislation and Commission publications, and on 
the practical side, by observing what the 
Commission actua~ly does (5). 

Whether the Commission decides ta issue a policy statement or not 

is a matter left to its discretion. The agency chose to relcase a 

policy statement in the instance of pay-television and on the 

earlier question of microwave importation, but chose not to do so 

on the matters of cable hardware ownership and competition in 

telecommunications (at the time of the Telesat-TC'rS proposai). 

Meanwhile Supreme Court endorsement of the Commission's use of 

·policy statements· has been interpreted as the judiciary 

sanctioning a Commission policy-making role (6). 

In the absence of a clear government policy position, the 

CRTC typically assumed nthe" policy position for the govcrnmenl 
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by virtue of its actions, when matters came before the agency as 

regulatory issues. Commonly, legis1ation required Commission 

involvement due to the adjudicative aspect involved. Thus 

Commission consideration of both the proposed Telesat agreement 

and introduction of pay-television was guaranteed by 1egal 

requirements that the related adjudicative decision be taken by 

the Commission; thi~ was the case with the Telesat matter due to 

R,Ülway Act provisions, while the federal government' s desire 

that pay-television be introduced as a federal undertaking 

necessarily involved the Broadcastinq Act and CRTC. 

Once an issue came before the agency, however, the 

Commission tended to consider it through a broad interpretation 

of its statutory mandate. This occurred in the Telesat case study 

where the CRTC reading of the Railway Act justified consideration 

of the "public policy" issues the agency identified. Similarly, 

the Broadcastinq Ac~, which authorizes the Commission to be 

concerned with issues that impact upon the content carried by the 

Canadian broadcasting system, was given a liberal rendering and 

so allowed the agency to enter into areas which arguab1y 

constitute public policy matters. These included Commission 

consideration of the microwave signal importation and cable 

hardware ownership issues. 

CRTC fora ys into these areas reflected Juneau's opinion that 

the Broadcasting Act provides tne Commission with a "very broad 

mandate": the agency mandate, in his view, is restricted on1y by 

the powers reserved to the minister. In other words, Hthere's got 

to be a basis in the legislation for what is reserved to the 

minister", with few direct powers granted to the minister by the 
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Broadcasting Act, except that of license decision review, the 

Commission tackled the issues of microwave signal importation and 

cable hardware ownership as these were perceived either to affect 

the agency's ability to control programming carried by the 

Canadian broadcasting system or were likely to have a detrimental 

effect on the Canadian programming currently scheduled. 

Related to the issue of providing a broad interpretation to 

its mandate was the agency's willingness to venture out and 

confrant substantive issues. It was prepared to do this by 

imposing either regulations or Uconditions of license u

• Use of 

both powers is a matter exclusively under agency control; it will 

be remembered that their formulation and implementRtion are 

beyond any sort of governmental review. Thus, where the matter 

could be handled through regulations or the setting of licensing 

conditions, such as in the case of long-distance signal 

importation and cable hardware ownership, the Commission 

proceeded to do so. The broad Interpretation of the agency 

statutol':- mandate that these CRTC actions have helped to 

implement, as is the case with il 'lse of Upolicy statements", 

nevertheless have been supported by Lhe courts on the rare 

occasion when a Commission decision has been legally challenged; 

in this sense, the regulatory agency's fashioning of a broad 

mandate from its statutory legislation has been sanctioned (7). 

That being the case, the Commission has, as Juneau stated to the 

Standing Committee on Broadcasting in 1973, "the authority to do 

a great amount of pushing" (8). 

In the presence of a policy vacuum the Commission typically 

took steps to "push u the situation, obviously in the direction il 

• 
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wanted developments to go: as Juneau acknow1edged in regard to 

cable hardware ownership, Hno one else wou1d make the decision·, 

so the agency made it. Likewise the Commission's ear1y stance on 

microwave signal importation constituted ·the federa1 position·, 

as no othel entity within the federa1 government wou1d proc1aim 

itse1f on the matter. The reticence of other government actors 

to ·speak up· on topics which are also in their interest, 1eft 

the Commission Hcoming up with po1icy H for the government on 

issues such as rnicrowave signal importation and cable hardware 

ownership. The agency needed a po1icy framework within which to 

operate in Jrder to ensure a consistent approach to grant 11ew, 

and rationalize existing, cable 1icenses. As this was not devised 

by government, the Commission created one of its 011n. This 

action does not necessarily eause resentrnent on the part of 

government; there have been instances where this process has 

proceeded re1ative1y unirnpeded and without great controversy, 

such as in FM broadcasting (which invo1ves po1icies designed by 

the Commission). 

However, lf the CRTC should take a policy stance by 

rendering a partlcu1ar decision that is undu1y out of step with 

other po1itica1/lobby intere8ts, the agency 10ses bath its 

control of the situation and its role as dominant agenda-setter. 

In each of the case studies, the moment when the agency had to 

cede its role as the primary decision-ma~er occurred when 

opposition to the Commission stance both solidified and became 

more wide1y-based. Thus in the case of rnicrowave signal 

importation, the CommissJ_on faced the combined opposition of the 

cable industry, MPs and the genera1 public. In the instance of 
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cable hardware ownership, the CRTC policy was opposed by an 

alliance between the federal DOC and a provincial government. The 

examples of pay-television and Telesat's plans to join TCTS, on 

the other hand, showed the agency facing a union of the 

Departrnent, the Minister and related interested groups. 

In aIl cases, the CRTC lost control of the situation, and 

its raIe as agenda-set~er, when other political/bureaucratic 

actors became sufficiently interested in the issue to reveal 

publicly their alliances. The discussion will now consider the 

role of these other actors and how they constrain the CR'rC' s role 

as a policy-maker. 

Part 2 

The ambiguous legislative environment in the field of 

communications is an important factor in explaining the 

Commission's ability to imbue its powers to issue policy 

statements, conditions of license and adjudicative decisions with 

a policy-making function. It has caused much obscurity over 

where responsibility for policy and decision-makjng lay. 

One former DOC Minister described to this writer the 

founding of the Department as "resulting from sorne vague 

government interest to study the new techilology that was coming 

along H. As a result, the DOC seemingly was given a mandate ta 

make broadcasting and communications policy (which included the 

power to negotiate agreements with the provinces) but this 

legislation Hneglected to provide the Department with the tools 

to implement its policies" (for these lay with the requJatory 
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functions of the CRTC). In the words of another departmental 

official, given the legislative inexactness which exists in the 

division of resronsibility between the agency and the Department, 

"there were bound to be problems between the DOC and CRTC". The 

likelihood of problems arising between the two organizations was 

foreseen however as early as 1970 by the "Davey Report", which 

advocated clarification of the division of authority between the 

CRTC and the DOC (9). 

As part of this legislative environment, a decision was made 

(whether consciously or not), at the time of the passage of the 

Broadcasting Act, to allow the CRTC to develop policy rather than 

cast it in the "concrete of the statute". This action left the 

agency with what appears at first glance to be a "free hand" to 

develop policy. While, as the same former DOC Minister stated, 

no one at the time thought that the Broadcasting Act would be 

left as long as it has", and LaMarsh herself said at the time of 

its debate that the act "may not la st five years· due to 

emergence of new technology, its drafting, if only because of the 

vagueness it has been accused of, has allowed it to survive, so 

far, for twenty years (10). Meanwhile, the broadcasting system 

and telecommunications technology have continued to develop, 

allowing conflict to arise amongst different policy actors (11). 

If conflict has arisen between the Department and the agency 

because of statutory and specific policy reasons, antagonisms can 

also partially be attributed to the ambiguous nature of ·policy". 

policy takes different forms and can be made by aIl those who are 

authorized to take decisions, even those decisions of the most 

banal nature. Policy can come in the form of the enabling 
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statute given to the regulatory agency, along with the 

regulations and policy statements the Commission makes (12). In 

addition, a minister can say that pay-television is "inevitable" 

and, in a sense, this is also policy (13). A ministerial 

statement that pay-television is "inevitable", however, is 

"policy" in only its most vague form as the statement does not 

include any plan for its implementation. 

The fact that ministerial staternents are not binding on the 

Commission, and are difficult for the agency even to consider 

within the legal frarnework of an adjudicative hearing, obviously 

allows the CRTC sorne margin of liberty in their regard; 

nevertheless, as was stated in Chapter One, the generic 

rninisterial relationship with the agency is ambiguous, thus 

leaving scope for interpretation on how this relationship is to 

function. Seemingly, each minister and agency chairman is 

required to come to his/her own understanding of the nature of 

this relationship and, depending how this relationshi~ ic 

defined, this can act as a constraint on the autonomy of 

Commission action (14). The obscurity of the ministerial 

relationship to the agency, for example, allows the minister 

great flexibility in responding both to agency actions and House 

questions asked about that behaviour. Ministerial responses noted 

in this study have ranged frorn demonstrating a conception of the 

rninister as simply spokesrninister for the agency in the House 

(Pelletier), to the opinion that the rninister ~s responsible for 

the CRTC, which the evidence suggests is the view held by Sauvé. 

The difference between Sauvé and Pelletier in their (public) 

views of rninisterial responsibility for the CRTC affected 
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agency-departmenta1 relations during their respective tenures. 

If it is possible to speak of a 1arge1y "absent" Secretary of 

State during reso1ution of the microwave signal importation 

matter, and a (pub1icly) deferentia1 DOC in the ear1y stages of 

the cable hardware ownershir and pay-television issues, this 

state of affairs came to an end in June 1976 when Sauvé announced 

the "inevitability" of pay-te1evision. The deference accorded 

the CRTC before her speech resu1ted from a combination of 

factors: the Secretary of State was a department unab1e to 

sustain broadcasting po1icy initiatives after 1968; the 

Commission was estab1ished as a communications policy-maker 

before the DOC assumed ministerial responsibility for the agency 

in 1972; Junèau's presence as the first CRTC chairman gave the 

agency a privi1eged entree to the Cabinet; th~ Commission 

displayed much energy before 1976 derived from the fact that it 

was a new organization, imbued with a sense of mission; and, 

final1y, the organization in a very real sense was the government 

repository of expertise in communications matters. However, from 

the time of Sauvé's pay-television speech onwards, the CRTC faced 

a qovernment department that wanted to make policy and wou1d 

henceforth not be reticent to tell the Commission, in essence, 

when it had "got it wrong". The Commission was faced with a 

department that wanted a hand in shaping the fate of issues which 

were either on-going or arose after the appearance of the "new, 

activist" DOC: Te1esat-TCTS, pay-television and cable hardware 

ownership. The activism of the DOC marked a government 

department in the process of defining its ro1e. 

This situation arose because, as mentioned ear1ier, the 
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mandates of the DOC and CRTC resulted not from rational 

government planning, but instead emerged from an ad hoc 

government approach to studying and managing the increasinglv 

important policy area that communications was becoming. Thus, 

·sorting out of the CRTC's and DOC's respective roles had to be 

done after they had been established H (15). The DOC, for its 

part, after completion of its initial HTelecornrnission H studies in 

1972 undertook a series of initiatives in the area of 
i 

l ' 

1 

broadcasting. These ventures included establishing a 

broadcasting branch in the Department, making ministerial 

speeches and introducing changes to the legislation which governs 

CRTC activity (the Hbig 'p' policyH). Later departmental 

initiatives included asking the CRTC to hold the 1977 

pay-television hearing and subsequently establishing the Therrien 

Cornrnittee. 

These initiatives came about in the post-1972 period when 

ministerial responsibility for the CRTC shifted from the 

Secretary of State to the DOC and the Cornrnvnications minister 

could henceforth be interpreted as responsible for the 

broadcasting policy area. This transfer led to an intensified 

rninisterial vigil over the agency's actions, along witn increased 

competition for policy terrain due to the presence of Hthe 

aggrandization role that aIl bureaucracies like to pur sue ... 

(and) this being classic with the DOC" (16). Boyle sees the 

tension which existed between the Department and agency after the 

transfer of the Commission to the DOC minister as a case of the 

·bureaucracy being jealous of the CRTC·, for the agency could 

take ·direct action" courtesy of its regulatory powerSj the 
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bureaucracy meanwhile did not possess similar authority and any 

powers held by its officiaIs, to take action or exert influence, 

were mediated through the minister (17). This interpretation of 

regulatory and departmental officiaIs' respective influence 

provides ~he former Chairman with a reason why regulatory 

agencies "are not really liked". Nevertheless, the mounting 

tension between the Commission and the DOC after 1972 also needs 

to be attributed to the fact that "the Commission considered that 

it had developed expertise in the areas the DOC was now looking 

atM (18). The CRTC was intent on preserving its policy terrain. 

In determining the policy-making role enjoyed by the agency 

the importance of the Commission chairman's relationship to the 

elected government cannot be understated. Thus, the fact that it 

was 1976 before a Commission decision was affected by 

Governor-in-Council action is closely related to Juneau's 

presence as first chairman of the CRTC until 1975. Indeed, the 

nature of the early CRTC cannot be adequately discussed without 

considering of the role played by Juneau. Each of the 

cable/broadcasting issues in this study began in the late 

1960s/early 1970s when, as discussed previously, Juneau possessed 

a privileged relationship to the ruling e1ite. This insulated the 

Commission from both bureaucratic and political interference. A 

similar situation has not been duplicated since. 

It was not foreseen at the time of Juneau's appointment that 

he would dominate Canadian broadcasting as he did. His personal 

characteristics, in conjunction with other factors to be 

discussed, allowed the Commission during his time to be 

exceptionally influential (19). Under Juneau the CRTC did not 
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need to worry about such eventuai concerns as its budget; during 

his tenure the CRTC submitted its budget directIy to Treasury 

Board, without seeking departmental approval beforehand (20). 

Indeed, "Juneau was not shy to walk over Treasury Board to the 

Prime Minister" to obtain government approval of the Commission's 

budget (21). 

Juneau aiso kept "very close" to the PCO during the periorl 

he was CRTC chairman (22). This undoubtedly helped maintain 

his "political antenna" while his closeness to the ruling elite 

probably aliowed him to make statements that he could àefend 

within the government, sucil as that "the CRTC shouid not 

pre-censor itself as to wh~t the government may want" or that 

"we do not consuit the government on decisions", decisions which 

inciuded judgments that "may not always be the opinion of the 

government" (23). During the time that these remarks were made, 

Juneau, as mentioned, attended cabinet meetings whenever 

broadcasting matters were discussedi thus he was ailowed the 

opportunity tL argue the Commission point of view. Relatedly, 

the Cabinet "perhaps would have been more concerned about a 

regulatory agency making policy if its head had not been a friend 

of the government" (24). In summary, Juneau enjoyed a privileged 

access to the government and Prime Minister that other Commission 

chairmen have not since possessed. This was certajnly the case, 

for instance, with John Meisel. Meisel's access to Trudeau, 

sorne ten years later, was often provided by former students of 

his who were subsequentIy strategically placed within the government. 

Through these intermediaries Meisel sent messages asking the 

government "to become rrore aggressive on communications policy" 
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or to fill the positions out standing at the Commission (25). 

Thus, the personal rapport of the agency head with the 

government has sorne impact on the agency's functioning. The 

importance of this factor in determining the agency's scope for 

action was well-illustrated during the strained Boyle-Sauvé 

perioù. Indeed, when Sauvé replaced Pelletier and Boyle took over 

from Juneau, the CRTC promptly lost control of its agenda-setting 

role on the issues of pay-television and cable hardware 

ownershipi furthermore, its decision on Telesat was summarily 

overruled by the Cabinet. The tensions surrounding Boyle's 

attempts to maintain what he viewed as the Commission's 

independence demonstrated that this could not be achieved simply 

on the basis of legislative provisions and the support of the 

Commission's friends. The goodwill of the government, both 

elected and non-elected, was also required. The CRTC chairman, 

however, is usually at least somewhat "well-connected" as 

government considers commissioners "political appointees"; it 

appoints those whom it expects will "behave in a particular way 

and who are able "to read a newspaper to see what the 

government's views are" (26). 

The importance of the minister-chairman relationship is also 

apparent in the fact that, when the Commission made a 

policy/regulatory decision that precipitated a political 

response, it was most often ministerial intervention which 

restricted the policy-making independence of the Commission. The 

interest and personal involvement of the minister were present in 

ail four case studies. This interest ranged from pelletier's 1969 

remark that "Juneau must be told about this", in reaction to the 
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- representations the Secretary of State received on microwave 

importation, to Fox seeking in 1980-81 to define the nature of 

the license applications the Commission could entertain for 

pay-television. Thus ministerial interest in Commission affairs, 

and the matters coming before it, has been a constant issue. 

The intervention of the minister signified that the issue, 

until then handled by the Commission, now either possessed a 

heightened political component, as occurred with the microwave 

signal importation and cable hardware ownership matters, or that 

the government wished to see a different policy outcome 

implemented than that prescribed by the Commission decision. This 

was the case with the Commission's judgment on Telesat's proposaI 

to join TCTS and was largely the situation with pay-television. 

Ministerial involvement did not necessarily signify that the 

issue concerned "passed out of the hands" of the Commission 

completely, but it did mean that the agency would no longer 

exercise exclusive control in deciding its fate. Such was the 

case with microwave importation, cable hardware ownership and 

pay-television: these matters touched upon the regional nature of 

Canada and, more explicitly at times, federal-provincial 

relations. The pervasive federal-provincial dimension also 

entered into the Telesat case. 

The use of explicit government powers over the agency was 

evident in only two case studies: these were the setting aside of 

Commission cable decisions for Manitoba and the overturning of 

its verdict on Telesat's proposed plan lo join the TCTS network. 

This limited use of direct cabinet powers reflects the fact that 

the Governor-in-Council possesses a review, rather than 
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directive, power over the agency decisions which were overruled 

in the case studies. The agency first had to make a decision 

before the Department could act; even then the DOC experienced 

sorne Cabinet resistance when it tried to set aside the 

Commission's 1976 license decisions for Manitoba. This was the 

first such ministerial intervention into the affairs of the CRTC 

and the action had ta overc~me sorne government retj~ence to 

question a judgment of a regu1atory agency (27). 

However, as was noted in Chapter One, the minister only 

possesses tight1y constrained powers of direction (along with the 

rather impractical option of directing the agencl on a particular 

issue either }:,y introducing new, or amendiug present, 

legis1ation). In the words of a former departmental official, 

this means that the only power the DOC minister possesses over 

the CRTC is in the review of agency licensing decisions. 

Nevertheless, at least during the Sauvé period, the evidence 

suggests that the Minister and her senior advisors believed that 

con~rol of the agency was provided by the power of the law - but 

if the law was not precise interpretation was both possible and 

required. It seems apparent tl.at Minister Sauvé interpreted the 

existing legislation as providing her with the ability ta give 

broad policy directions to the agency, and if formaI mechanisms 

by which to give this direction did not exist, moral suasion was 

the informaI Hfall-back M means of control. 

This control could be exerted through actions that were 

considered Hpart of the minister's prerogative M

: the CRTC 

chairrnan could be told by the rninister HI want to see you M

, the 

deputy rninister could be sent ta visit the agency in order to 
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"hash out" the current point of contention between the government 

and the agency, and departmental wishes could also be 

communicated through rninisterial speeches. Sauvé's act of sending 

letters to Boyle on the Manitoba cable situation in 1976-77 and 

the fate of Telesat are notable due to their extreme rarity. In 

a rninister's attempt to apply suasion on the CommiËsion 

corresponrlence is the "ultirnate gesture" because of its public 

nature. However, as this study has made clear, the strained 

government-agency relationship during the tenure of Sauvé and 

Boyle is exceptional. Normally, before a minister feels compelled 

to send a public letter to the Commission, an agency head will 

have taken any Nchat" held with the minister on a particular 

matter as a "type of directive". Thus the grand, public gesture 

of letter-writing is usually unnecessary. 

The subtle and less nuanced indications of DOC ministerial 

wishes directed to the CRTC during Boyle's tirne did not work due 

to the minister-chairrnan confrontation then in progress: Boyle 

viewed Sauvé's initiatives as "meddling N, while the evidence 

suggests that she viewed her actions as simply exercising her 

ministerial prerogative to direct the agency (28). Minister 

Sauvé evidently felt that her department should make policy for 

the government, a point of view the DOC thought the CRTC had a 

difficult time accepting. Regardless of the view of the 

Commission, it is likely that the Minister would have found a way 

"to order" the CRTC to begin granting licenses for pay-television 

even if the law does not empower the minister to do so . 

Seerningly, the Commission did not receive an informal directive 

on this issue to license at that time simply due to lhe 
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Minister's own doubts on whether to proceed and thp obvious lack 

of solidarity within her government on the issue (29). 

The strained Boyle-Sauvé relationship demonstrated the 

importance for the government to "sound out" potential 

cornmissioners as to how they would act if appointed to the board 

- along with discussing the agenda the government would like ta 

see the agency adopt. Such discussions are a sensitive matter 

given the quasi-judicial nature of the regulatory agency. A 

former DOC Minister is of the opinion that a minister "would not 

dare" discuss the agency's agenda with a potential agency 

chairman because "you can't tell him what to do". Nevertheless, 

this prohibition certainly does not prevent the minister from 

attempting to develop good relations with a potential appointee, 

in order to "discover his thinking, exchange views, tell him he 

would 'have to come to a conclusion'- on an issue the Department 

felt was in need of resolution. The ability to develop a good 

personal relationship with the agency chairman is of sorne 

importance for the minister as it determines his or her ability 

"to influence him afterwards". 

The ability of the government to influence the Commission 

chairman appears to be a significant factor in the selection of 

agency heads after the Boyle appointment. As mentioned earlier, 

Boyle's replacement, Pierre Camu, was described, even before his 

appointment as someone who -would not make waves". When it came 

time to replace Camu, Dalfen was by-passed for Meisel partially 

because the new Conservative government wanted, in the words of 

Dalfen, -to put its own stamp on the Commission- (30). 

Meanwhile, Meisel was prophetie in saying that the government 
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"could, if it wanted to, make my seven-year tenure 

'uncomfortable''', given the problems of Commission budget and 

staffing that he was about to encounter (31). Meisel, in turn, 

was replaced by Andre Bureau, after an entente had been reached 

between Bureau and the DOC on the agency's agenda during his 

sojourn at the Commission (32). Meanwhile, the Commission 

chairman has little say in the commissioners appointed to the 

agency; he has no choice but to accept any Npersonal appointment N 

to the agency by the Prime Minister, as when Trudeau chose the 

commissioners during Meisel's time (33). 

Nevertheless, the government's behaviour towards the agency 

is monitored by groups favourable to ensuring its independence. 

Thus the CRTC first had a broadcasting decision reviewed by 

Cabinet only in 1976. The general response to this move, along 

with Sauvé's re-opening of the pay-television dossier after her 

1976 speech, demonstrated the existence of a strong lobby for the 

agency, one that was swift to de fend it against any 

"interference N. An example was when the CCTA was quick to 

denounce the setting aside of Commission license decisions for 

Manitoba in 1976, and the Npolitica1 interference N in Commission 

affairs this ministerial action represented. The lobby group at 

that time also reaffirmed Nits support for an independent board 

as set up by the 1968 Broadcastinq Act N and urged its members to 

let their local HPs Nknow how they felt on the matter" (34). 

Thus it appears that the CRTC can count on (at times) the support 

of lobbyists in the cable, as weIl as the priva te broadcastjng, 

fields. 

These lobbyists, who are of sorne importance ta politicians 
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given the communications businesses they represent, "are for a 

strong CRTC, as it is the agency which grants licenses" (35). 

This protection of the agency contains an element of 

self-interest, of course, and the Department's trials and 

tribulations in introducing legislative change in the 

communications area partially results from this lobby interest. 

The cable industry, for example, does not want an omnipotent DOC, 

one that possesses a broad directive power over the CRTC, for the 

industry prefers the present "teeter-totter" arrangement of 

decision-making (36). Thus interests such as the cable 

association are ready to block any attempt to reduce the 

policy-making power of the CRTC (37). 

While the current policy-making process prevents the DOC 

from unilaterally setting the communications policy agenda, this 

arrangement suits industries such as cable. This is partially the 

case because of existing sentiment that the DOC was a "total loss 

to the cable industry before the arrival of Fox as minister due 

to its willingness to enter into agreements such as the 

Canada-Manitoba one and support the application of Telesat to 

join TCTS" (38). Thus, as a means to check the behaviour of the 

Department, the cable industry has a vested interest in the 

Commission remaining an influential policy-maker; CRTC insistence 

that cable be regulated as a broadcasting undertaking, in 

accordance with the Broadcasting Act for example, has helped 

cablecasters maintain their independence from the telephone 

companies. Seemingly, despite the fact that the cable industry 

did not enjoy a good reputation with the CRTC throughout the 

1970s (and into the 1980s), the continued prosperity of 



311 

cablecasters appears linked to the influpnce wielded by the CRTC. 

Likewise, broadcasters are not keen to see the DOC possess a 

directive power as this would allow the Department "to give 

directions to broadcasting". Sauvé's successive attempts to pass 

legislation which would provide her department with this power 

were in part blocked by Cabinet colleagues acting in unison with 

concerned broadcasters, both from the private sector and from the 

CBC (39). Overall, both the private broadcasters dnd cable 

operators "could not be better served by the system" (and the 

Commission's place in that system) (40). 

The groups which lobby on behalf of the Commission exteno 

beyond the broadcasting and cab~e industries and can include, 

depending on the issue, journalists, academics, public-interest 

organizations, and House opposition members. The CRTC can usually 

find Hfriends H in any given situation where it feels pressured, 

no matter whether the issue of contention between the agency and 

governrnent is new legislation or a specific regulatoryjpolicy 

issue. On the matter of new legislation, for instance, the CRTC 

chairman could try to convince the minister that the agency needs 

the Hindependent H policy-making powers which are threatened, in 

order to function efficientlYi if this approach fails the agency 

head can speak to "friendly" cabinet ministers and aiso "go 

public". Bureau did this recently with his appearance before the 

Broadcasting Standing Cornrnittee on proposed DOC legislation. The 

Standing Committee was used in a similar fashion by Boyle during 

the mid-1970s, of course, regarding the directive power that 

Sauvé then soughti at that time Boyle was given the opportunity 

to provide the Commission view courtesy of questions asked by 
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respect" for, and a personal friendship with, the Commission 

Chairman) . 
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The role of public opinion must also be taken into account 

in any discussion of "lobby groups" and the communications 

policy-making process. Public opinion was an element that aIl 

participants attempted to utilize and rally to their cause when 

politicising the contested Commission decisions in the case 

studies. If successfully invoked by one of the parties, public 

sentiment can help "make or break" Commission retention of a 

desired policy position. For example, the success of the cable 

industry in soliciting public demand in connection with microwave 

relay and signal importation was a principal factor in causing 

the Commission to retreat on this issue. Conversely, public 

indifference on the topic of pay-television allowed the agency to 

de fer from introducing the service for a period of time. 

\~hen groups who are basically supporti ve of the Commission 

role attem~t to obtain a ruling from the agency that it is 

reticent to grant, these interested parties will also seek to 

link their request to other politicaljgovernmental participants 

in order to counterbalance CRTC opposition. Accordingly, the 

emerging cable industry "sold" its case for Commission 

authorization of importation of American signais via microwave to 

House members, and specifically those sitting on the Broadcasting 

Committee. Typical of any lobby group, the cable industry 

develops relations with MPs on the basis of "common interests". 

Identification of these interests allows the cable industry, as 

is also the case with influential private broadcasters and the 
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Members who are friendly "sorne questions" which can be asked in 

committee. This rapport between industry and MPs was evident in 

Chapter Two and the role of members such as Roy and Jerome (41). 

MPs were cited in Chapter One who expressed the sentiment 

that House members were unable to influence the CRTC (and the DOC 

as weIl for that matter) (42). Jerome nevertheless believes that 

parliamentarians are effectively able to make their views known 

to the Commission because they possess "all the power they need" 

with "no end of opportunities" to exercise their influence (43). 

Certainly he was able to inform the Commission of his views on 

microwave signal importation in a dramatic fashion by presenting 

a 20,000 name petition in favour of authorization to a Commission 

hearing; but in doing so, Jerome simply took advantage of the 

"preferred role" that the Commission accords House nlembers at i ts 

public hearings (44). 

The statutory necessity which obliges the Commission to 

convene public hearings when considering proposed regulations, as 

in the case of microwave signal importation, can play a key role 

in determining whether the CRTC maintains or loses a preferred 

(policy) position. While the Commission lost its case for 

prohibition of microwave importation due to the public support 

for authorization which was made evident at the Commission 

hearing, the agency can also use its public audiences to move the 

decision-making process in a preferred direction. Thus the 

Commission was able to demonstrate during other agency hearings 

that there was little demand for pay-television, the implications 
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of the Canada-Manitoba intergovernmental agreement were poorly 

understood, and that the proposed Telesat-TCTS deal was 

anti-competitive (45). 
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Another influential group in the policy-making process are 

the provinces. Their influence was evident at several points in 

the thesis and most apparent in the case of cable hardware 

ownership. Here, provincial discontent with the Commission's 

approach effectively resulted in the agency altering its policy 

in the instances of Manitoba and Saskatchewan. On the issue of 

pay-television, likewise, agitation by the provinces caused the 

Commission to accommoda te their desires: the "guidelines" which 

emanated from the federal-provincial working group on 

pay-television were a key factor both in the re-animation of the 

issue, which led ultimately to a CRTC licensing decision, but 

also contributed to the Commission foregoing its preferred policy 

option ot a national and non-profit pay-television distribution 

agency. Thus, despite provincial claims that they are limited in 

their ability to influence the agency due to their mere 

"intervenor H status at its public hearings, it would appear that 

the provinces are able to influence the agency wh en the DOC is 

willing to Hhelp out H (46). 

The leadership provided by the DOC as Hpolicy-maker H in the 

field of communications has been sporadic. This has both been the 

result of, and has contributed to, the visibility of the CR TC in 

this role. The prominence of the Commission partially derives 

from the fact that, in sorne ways, the Commission, more than the 

DOC, is the federal government's "communications expert H. This 

was certainly the case with the introduction of pay-television. 
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Here the Department never progressed past the point of making 

broad statements on the topic. Similarly with cable hardware 

ownership, it was the Commission which devised a workable 

interpretation of the Department's intergovernmental accord and 

translated it into legal contract form, thus implementing it. 

The CRTC also performed the studies on microwave relay and signal 

importation. The agency's image as a "policy-maker" had also 

been strengthened by their establishment of a "Planning and 

Development Branch" in 1972 (47). Meanwhile, by loaning 

personnel to the DOC to work on the "Broadcasting policy· of 

1983, the CRTC's role as government ·communications expert· was 

evident (48). This help was needed by the DOC as it was poorly 

prepared, even as of 1983, to devise policy. 

The difficulty the DOC has experienced in its attempts to 

act as a ·policy-maker" is partially tied to a common problem 

concerning officiaIs of ·line departments· - they tend to be 

career bureaucrats and few know the (industrial) constituencies 

of their new department weJI. Furthermore, as Communications is a 

junior ministry within the federal government (49). the more 

able officers tend to be promoted out of the Department. 

Interestingly, a comparison of the tenure of persons holding 

responsible positions at both the Commission and the Department 

throughout 1968-1982 finds agency staff to be more stable. 

During the middle-1970s to early-1980s, for instance, four 

officers were responsible for broadcasting policy at the 

Department. Between 1968-1975, when Juneau headed the CRTC, he 

was the opposite number to a series of ministers and their 

changing de put y ministers. The ministers included Pelletier, 
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first as Secretary of State and then Minister of Communications, 

and both Kierans and Stanbury at the DOC before the transfer of 

Pelletier to that department. During the same period Juneau saw 

the position of deputy minister at the DOC held by both Gotlieb 

and Yalden. 

Another factor which may explain why the CRTC assumed a 

policy-making role in the early 1980s is that during the early 

Trudeau years the bureaucracy was in a great flux; this may have 

allowed promotions to be made within the DOC before a critical 

assessment could be made of the performance of individuals and/or 

their policies. In any event, policy-making may have partially 

befallen the CRTC as officials at the DOC were not posted long 

enough to be able to devise and implement their policies before 

being transferred out of the Department. Certainly, the fact 

that Juneau attended cabinet meetings where broadcasting rnatters 

were discussed may have instilled in him, and the CRTC, a sense 

that they were "the authority" in this policy area. Juneau and 

his organization, quite simply, represented "consistency". The 

staffing situation at the DOC continued into the early 1980s and 

found Meisel as head of the Commission in opposition to three DOC 

deputy ministers (Ostry, Juneau and Rabinovitch). 

The CRTC role as "expert" is one which is undoubtedly also 

influenced by the sheer dynamism of the agency, a dynamisrn 

evident from its first moment of creation. The Commission was 

enthused, enamoured of a perceived mission and headed by a 

charismatic leader. Moreover, the CRTC was the first 

"tailor-made" government entity inhabiting the "communications 

policy block" during a period of increasing federal and 
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provincial interest in this subject area. Thus the Commission 

"tackled" and had already established a position on issues such 

as pay-television and cable hardware ownership sorne time before 

the federal DOC and various provinces were prepared ta divulge 

their differing opinions on these topics. 

By producing only vague "policy" , as discussed above, the 

DOC (and the Secretary of State before it) has failed since 1972 

ta fulfill the expected government raIe as policy-maker in the 

field of Canadian communications. This has sparked remarks by 

former and present departmental officiaIs such as "looking back 

we spun a hell of a lot of bureaucratic wheels" (ta characterize 

the period of the early 1970s), "the Department didn't get very 

much done" (as a remark summarizing the later 1970s), and 

industry representatives, who conceded that "there is no 

consistent policy at the DOC· (50). While ten years ago it was 

remarked that the "government has never moved with any haste" on 

its proposed communications legislation and policy review 

(legislation which still has not passed), due to a fear of 

"putting things down in black and white", today it still appears 

that the DOC is "no nearer than ever to stating policy· (51). The 

fact that this situation exists despite Juneau telling 

departmental officiaIs back in the middle 1970s that "the CRTC 

will stop making policy once you begin to be active in this 

field", should not be surprising given that the case studies have 

demonstrated the f" 'ference of the government and other poli tical 

masters of the CRTC to let the agency make policy - to which they 

can react, either by letting it stand or by challenging and 

striking it down (52). 
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The abdication of an active government role in 
( 

policy-making, as this thesis has suggested at various points, is 

due ta many reasons. These include changes of government (with 

resuiting shifts in ministers and bureaucrats), communications as 

a policy area ranking low in government priorities, and the fact 

that the CRTC has been "doing a pretty good job" (53). While 

Chapter One cites sorne of the complaints that have been made in 

regard to the Commission's observation of its mandate, it would 

appear, as senior departmental officiais have acknowledged, that 

both the DOC and the government "have not been hard done by the 

CRTC". Indeed, notwithstanding recommendations of the Lambert 

Commission and others as to a desirable agency-government modus 

operandi, discussed below, the argument can be made that the 

government finds it desirable to allow the reguiatory agency to 

proceed on a case-by-case basis in handling issues, and to make 

policy 50 that it may then choose whether or not to review the 

decision in light of the reaction it provokes (54). 

Some recent Commission decisions have possessed significant 

policy implications and stood because no governrnent overruling 

occurred. In terms of telecommunications, Commission decisions 

taken from the late 1970s and into the 1980s - notably those of 

"Challenge Communications" in October 1977 (CRTC Telecom Decision 

77-11), which liberalized terminal attachment, and the first 

Commission approval of a CNCP application for interconnection 

(CRTC Telecom Decision 79-11, 17 May 1979) - have allowed for 

increased competition of telecommunications, wi th important 

( consequences for the industry (55). Certainly, if the government 

found the Commission occupying a policy-making role on a 

1 
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prolonged basis undesirable, and the tension resulting from this 

action truly unbearable, it is likely that the agency would have 

had its powers diminished by this point. 

The history of Commission-government relations seems instead 

to be one punctuated by moments of intense antagonism. These 

"moments" are at least partially due to departmental officials, 

at certain points in time, finding a prominent Commission policy 

role difficult to accept. Nevertheless, the fact that Commission 

powers have not been reduced although "it has annoyed a lot of 

people", and members of the current Conservative government have 

"come to it with blood in their eyes", seems to bespeak a 

government content with the Commission's role and performance 

(56). Indeed, since the time of Juneau's handling of the 

microwave importation issue, when the Commission was already 

being accused of usurping a government policy-making role, the 

CRTC has gained responsibility for telecommunications regulation 

- and, as stated at greater length in Chapter Four, this 

legislative rearrangement of responsibilities occurred with the 

DOC unconcerned about what the CRTC would do with 

telecommunications. Indeed, it occurred, in the words of an 

departmental officlal at the time, because "the Department 

thought the CRTC more dynamic than the CTC and (that) the 

Commission would give telecommunications a higher profile". 

There is little doubt that the Commission during the period 

of this study did more than simply "translate the policy" it 

found in its legislative mandate, but indeed also made policy. 

The agency did this by implementing a variety of functions. In 

the instances of microwave importation and pay-television, a 
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series of .. policy statements" were used to craft the Commission 

position. In the case of cable hardware ownership and Telesat's 

future plans, no policy statements were involved (although the 

Commission had considered the issuance of one on 

telecommunications competition at the time of Telesat's 

application to join TCTS). On the matter of cable hardware, 

meanwhile, Commission policy was established by a series of 

judgments which consistently implemented a set of ·conditions of 

license". On the topic of Telesat and telecommunications 

competition, however, a single application of the agency's 

adjudicative powers (CRTC Telecommunications Decision 77-10), 

effective1y granted the Commission a policy-making function given 

the government poliey vacuum existing to that point. 

It must be noted, nevertheless, that constraints exist 

concerning the topies on which the Commission can make policy; 

thus Juneau accepted Trudeau's 1975 invitation to become DOC 

minister because he had reached the view that "real" policy 

matters, such as directing a rortion of cable industry profits to 

Canadian programming, could only be handled at a political, and 

not a regulatory, level (57). Certain policy questions cannot be 

handled at a regulatory level, no matter how powerful the CRTC 

may appear at first glance. This is because, while the 

Broadcastinq Act, as Juneau is quoted earlier as saying, permits 

the agency to do a "great deal of pushing", this pushing cornes 

only at the acquiescence of other actors. The act does not 

dispense any sort of absolute power: its underlying philosophy, 

in the words of a former CRTC Chairman, is that the agency can 

push broadcasters and other participants in the communications 
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field to a certain point - but the Commission chairman has to be 

careful to know where the bounds to this power lay (58). In the 

absence of legislation which explicitly sets out its limits, the 

boundaries to the Commission's power in relation to that 

possessed by other government actors are specified by the 

constant "give and take" which characterizes the communications 

policy-making process. 

The scope of the flexibility provided by this process seems 

appreciated by politicians for it is allowed to continue. 

Certainly the current situation affords elected officiaIs the 

option of not being pressed to introduce new legislation in this 

field, for policy decisions always seem to accommodate the 

different participants. When the CRTC was rebuked by members of 

parliament for not moving to regulate children's advertising Baum 

remarked that "it was legislation which was required". This 

remark holds equally true for other issues that have come before 

the agency: the Canada-Manitoba Agreement attempted to establish 

a new intergovernmental jurisdicational balance via the 

regulatory process, after the legislative route had proven too 

arduous. Abandoning the legislative process has meant that 

comprehensive policies for the area of communications have not 

appeared; political guidance has only been of an erratic and 

piecemeal variety. While MPs hnve been counselled not to adopt 

the principle of "letting the Immediate and short-term and 

particular instance affect the basic directions" they wish to see 

the CRTC take, and to distance themselves from individual 

Commission decisions (as a "heal thy way of proceeding") this 

obviously has not been the credo adopted by the dgency's 
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political masters (59). Instead, this thesis has demonstrated 

that politipians prefer to "offer guidance" to the agency by 

reacting to individuai decisions the Commission takes, rather 
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than developing the legislative or broad policy framework within 

which the agency operates. While this is undoubtedly an 

unconscious decision, there aiso exists a certain logic to this 

situation, given the effectiveness of the controls external ta 

the agency that its poiiticai masters can bring to bear. 

Thus in the microwave signal importation case study it was 

demonstrated that consistent parliamentary pressure on the agency 

was sufficient to force the CRTC to reverse a chosen policy 

position. In the Telesat case, the review power the Cabinet 

possessed in telecommunications matters was shown to be highly 

effective in altering a policy devised by the Commission because 

it ailowed the substitution, and not merely the rejection, of the 

agency decision involved. In the instance of cable hardware 

ownership, where the Cabinet's broadcasting review power is not 

as encompassing as that for telecommun~cations, the appeal 

process was supplemented by the suasion of federal governrnent 

actors and other participants (not to mention the steadfast 

refusal on the part of sorne parties ta accept Commission doctrine 

on the matter at hand). FinaIIy, in the case of pay-television, 

although the only control rnechanism applicable to direct the 

agency in this instance was that of suasion, its constant 

application ultimately succeeded in "wearing down" the Commission 

so that it made the decision to license the service. This Iast 

event, it must be noted, occurred in tandem with other actions 

that the government had taken to create a regulatory environrnent 
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more "conducive" to the implementation of government wishes (such 

as the appointment of a more "amenable" chairman). 

While aIl of these control mechanisms can be said ta be 

"effective", for aIl have been Iinked to an eventuai change in 

agency policy, it is curious ta note that the "strongest" of 

these externai controls, in the sense that it has an immediate 

impact on Commission functioning, is the Cabinet review power in 

telecommunication matters. Due to its technical and "unglamorous" 

nature, telecommunications is aiso the policy area in which a 

broad-based public interest component is lacking. Thus it wauld 

seem that the most direct intervention in Commission affairs is 

provided for in the policy area where such Cabinet action poses 

the least danger to the agency's political masters in terms of a 

possible negative public reaction. 

However, the Commission has made, and continues ta rnake, 

policy for communications in Canada. Consequently, a brief 

consideration of proposed reforms of the policy-rnaking process, 

along with the advantages and disadvantages of regulatory versus 

departmental policy-making, will be briefly undertaken in order 

to appraise the issue of what policy is appropriately made 

through the regulatory route versus that which should be made by 

government. 

Part 3 

There have been CRTC suggestions that it would welcorne 

stronger statements of government policy to guide it. The agency 

annual report for 1982-83, for instance, has John Meisel, its 
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chairman, "welcoming" provision of a policy directive power (as 

long as it could not be used in conjunction with a cabinet review 

power) (60). Such a directive provision, a former CRTC 

Vice-Chairman suggested to this writer, would indeed be "useful" 

to the agencYi as the Fifth Report of the Standing Communications 

Committee, which studied recent suggested amendments to 

communications legislation, remarked, "the CRTC should be 

entitled to request that the Governor-in-Council issue a 

direction on a specifie matter" (61). The existence of a pollcy 

directive power which allowed such a request, would, at the very 

least, shift sorne of the broad responsibility for the policy 

directions of the CRTC onto the elected government (62). 

The curious length of time which has elapsed since the DOC 

first sought such a directive power perhaps reflects sorne 

apprehension on the part of elected officiaIs to enact these 

legislative provisions. This trepidation could exist as "they 

know they can be trusted not to abuse the power but they're not 

sure what the next fellow will do" (63). A former CRTC chairman 

remarked that the "bureaucracy would love to have the directive 

power- (64). The remark suggests that desire to possess this 

legislative amendment could reside more with bureaucrats than 

politicians. If this is the case, the Department will obtain a 

policy directive power only with difficulty as long as 

communications remains a matter of lesser concern for politicians 

and, relatedly, the Cabinet's current review powers (in 

combination with informaI mechanisrns of control) are sufficient 

to direct the agency's policy-making actions within an acceptable 

time-frame when required. In short, if the goal is to control 
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the policy-making behaviour of the agency, there may be no need 

to introduce new legislation (65). 

Nevertheless, a former DOC Deputy Minister suggested that 

provision for a directive power would "create a clirnate of 

dialogue between the Commission and the governrnent". Certainly, 

co-ordination between the two is required in rnany instdnces, due 

to, if not overlapping mandates, at least the existence of 

interlocking responsibilities. An example here is that it would 

be futile for the CRTC to license pay-television if the satellite 

capacity required for the serVlce, a DOC concern, àid not exist 

(66). Thus certain consultations between the governrnent and 

agency are vital to ensure the continued viability of Canadian 

communications. Whether consultations can occur and be frujtful, 

however, is seemingly dependent on the state of government--agency 

relations. On this point, the remark that the relationship 

between the DOC and CR TC "is to a large extent a reflection of 

the personalities involved" is validated by the thesis; although 

the legislative environment within which the CRTC and DOC 

operated remained unchanged throughout this study's time period, 

Commission-Department relations were more harmonious at sorne 

points than at others (67). 

A factor which determines whether this organizational 

relationship is harrnonious or not appears to involve how the 

question of the ministerial-departmental relationship to the 

agency is resolved. Resolution of this question necessitates that 

accommodation be reached between the government and Commission on 

the opposing viewpoints: there is the viewpo.nt which holds that 

the CRTC is "accountable to Parliament as to whether or not it is 
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accomplishing its mandate· while the opinion is aiso current, and 

strongly evident during sorne regimes at the Department, that the 

·DOC thought (the CRTC) should be accountable to it· (68). It was 

noted in Chapter One that the ideal relationship of a regulatory 

agency to its spokesminister and his/her department, Parliament, 

and the rest of government, has not been conclusively defined. 

The use of public hearings in connection with the regulatory 

process's adjudicative functions ensures a certain amount of 

·public accountability· as ·participation is guaranteed to the 

affected parties· (69). This is the case as the participants in 

a particular dispute, a license renewal for exampIe, attend the 

related (required) hearing. In so doing, it is said, these 

participants are provided the opportunity to influence the 

setting of policy which will likely affect them. It is aiso held 

that this structured participation of interested persons can 

broaden the perspective from which the regulatory agency 

considers public policy questions. For this reason, the LRC has 

argued that this ·public testing of ideas· enhances both 

efficiency and fairness in the administrative process. 

Accountability for pOlicy-making is likewise promoted as "the 

very publicity of any process is a form of control over it· (70). 

Of course, those participants most interested in the CR TC 

process are those appearing before the agency, and certainly 

there are costs involved to participate in what is essentially a 

legal process. Also, in the Commission's process, those m3king 

the decisions are not directly ·accountable to the Canadian 

people" as they are not elected officials. As described in 

Chapter One, the tenet of accountability in government holds in 
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sorne importance the principle that those making decisions be made 

responsible for themi accordingly, this is an argument in favour 

of ministerial (and departmental) policy-making, due to the 

notion that a certain aecountability for government decisions 

taken in the name of the public welfare ean be exercised at 

eleetion time (although, ironically, the political process by 

which policy decisions are taken, as was evident in the chapter 

which discussed the Canada-Manitoba Agreement, can be highly 

secretive). 

This discussion of the decision-making pracess prompts the 

question of what policy is appropriately made by the government 

and what policy is properly devised by the regulator. There is 

logic to the statement that regulatory agencies can usefully make 

(sorne) poliey, as a former departmental official acknowledged to 

this writer, for "they have infinite knowledge of the area". 

Thus, an agency sueh as the CRTC can play a valuable role as 

"policy advisor" to the government if capable people are 

appointed ta the agency - indeed, due to the fact that the 

regulators probably know the industry best, the argument ean be 

made that "the rninister ought to think that they are his best 

advisors" (71). Following this logic, the Lambert Commission 

recornrnended, as an ideal way for governrnent-agency relations to 

develop, that a consultation process be established by which the 

government eould request information from the CRTC on a topie 

such as pay-television before making any poli~y decisions (72). 

Along the lines of this recommendation, a former senior CRTC 

offieer suggested to this writer that the DOC could usefully 

employ the Commission to perform research on an issue on which 
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the government was thinking of establishing a policy. The agency 

could be asked to hold a hearing on the question at hand, at 

which the Department would appear and present a submission. The 

Commission would then submit its findings and recommendations to 

the DOC, at which point the Department "would take over and 

decide on the final policy" (73). Something of this nature, cf 

course, was attempted in regard to the introduction of 

pay-television, starting with Sauvê's "inevitable" speech of June 

1976 and "request" that the Commission hold a hearing on the 

topic. Here, however, the experiment was subverted by 

departmental and Commission officials fighting for different 

policy positions and the seeming inability of the DOC to "decide 

on the final policy". Moreover, this struggle, as is usually the 

case in such matters, was not waged openly. 

Nevertheless, the continued viability of Canadian 

communications in an era of increasing technologie al complexity, 

and likely international competition, demands a more rational and 

efficient policy-making process than this thesis has demonstrated 

to be the case in Canada. A key element to rationalizing the 

process would appear to be, as the Davey Committee noted nearly 

twenty years ago, the clarification of the division of authority 

between the CRTC and the DOC. The Davey Committee also noted that 

the CRTC "could be assisted by a little help from above in the 

form of more explicit legislative direction" (74). 

Whether Parliament one day passes legislation which is more 

explicit on the policy objectives held for Canadian 

communications is perhaps doubtful; nevertheless if the 

legislation eventually enacted i5 notable instead for its 
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allowance of a ministerial policy directive power, a continuing, 

although henceforth acknowledged and reduced, Commission 

"interpretative" role should be allowed. The argument has of 

course been made in this thesis that such an "interpretative", or 

in a sense, "policy-making role" , has already been conferred upon 

the agency. AlI of the powers documented in this study that the 

Commission has exercised which have allowed it what may be termed 

a "policy-making role" have laid within its statutory mandate. 

In a clarified division of policy-making between the 

Department, its minister and the Commission, it should be for the 

minister to identify the policy areas he/she feels are important 

and in need of address, such as Sauvé did in the case of 

pay-television. In essence, the DOC and its minister should be 

required to set the objectives for Canadian communications and 

the general, or indicative, guidelines for the Commission to 

follow. The hope can remain that if the Department is expected 

to do so, it might be stirred to assume a more dynamic stance 

than it has in the pasto 

Within the broad policy framework set by elected government 

officiaIs, the Commission should take responsibility for applying 

the government's broad guidelines and dealing with any policy 

consequences which might result from particular applications. 

This Commission "policy operationalization" role necessarily 

entails a policy-making role for the agency, but this role should 

be restricted. It should be exercised under only "exceptional 

circumstances", for the ideal function of the CRTC must be a 

regulatory one. Consequently, this role includes minimal 

interpretation activity on the part of the agency. Nevertheless 
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an "interpretative" element seems inherent to the Cornmission's 

process of operationalizing attainment of the policy objectives 

laid out by government. This was recognized by the Sixth Report 

of the Standing Committee on Communications and Culture. The 

cornmittee thought it would be "valuable" if (new) legislation 

made explicit provision for Commission issuance of policy 

statements and it was necessary that the agency devote "even more 

efforts" to the development and articulation of policy, in 

advance of rendering individual decisions (75). 

It seems inescapable that the Commission is destined to 

perform a policy-making role, however restricted, because the 

agency requires a certain amount of discretion in its 

decision-making due to the uniqueness of each case it confronts. 

Each regulatory application also possesses a precedent- (and 

policy-) setting aspect because of its individuality. 

Nevertheless, it is only consistent with a commitment to 

democratic government that elected officiaIs (and by extension 

their departments) be publically accountable for the decisions 

that government takes. 

During the period that the Communications minister has been 

the Cabinet representative for the Commission, the DOC has used 

the CRTC as an "instrument of policy", while also employing it as 

a political -toolH. It has allowed the agency to be a 

policy-maker, but only to the extent deemed desirable, and on 

specifie occasions. For obvious reasons, this has produced the 

confusion about the Cornmission's decision-making role that was 

cited in the first chapter. 

To reduce this confusion, and to repeat the point made 
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earlier, in a clarified division of responsibility for 

policy-making between the Minister/Department and Commission, it 

is for the minister to set the general policy guidelines for 

communications in Canada. The Commission's role should be to 

implement those guidelines. A broad direction power (without 

extensive review possibilities) would allow the minister the 

ability to set policy and check agency ·policy-making behaviour u 

without the need for unaccountable uinformal u control methods, 

the widespread use of which this thesis has documented. The 

Cabinet in a parliamentary system must assume responsibility for 

the policy decisions made in its name. To be able to speak about 

a topic as important as cable hardware ownership only in terms of 

"Commission policyu signifies an abdication by elected offjcials 

of their responsibility. Major policy decisions such as cable 

hardware ownership and pay-television are the domain of 

politicians, not regulatory agencies. 

The current situation, which allows the CRTC to be both an 

instrument of policy and a policy-maker, and which permits 

political decision-makers to decide whether to become involved in 

an issue or let the regulatory agency uhandle it", not only 

muddies accountability in the policy/decision-making process, but 

introduces an element of unfairness. Due to the ambiguity of this 

situation, the policy-making process is confusedi consequently, 

more sophisticated and well-connected lobby groups and 

individuals are better-equipped to play the poliey game. 

Nevertheless, in agreement with the Standing Committee's 

Sixth Report, a limited policy-making role can be sanctioned for 

the Commission in terms of the issuance of "poliey statements
u

. 
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These statements are necessary if only to help ensure "natural 

justice" to those whom the agency regulates (in the sense of 

providing indication of what elements it considers important and 

will likely guide it in coming to decisions on a particular 

subject) (76). The devising of "policy statements", however, 

envisages a restricted pOlicy-making role for the Commission, 

possessing a distinctly "utilitarian" aspect. Ideally, these 

statements should be drafted in light of government guidelines 

issued to the agency. Meanwhile, the Commission could well 

function as an extremely influential Upolicy advisor to the 

Minister U, given that its knowledge of communications matters 

often surpasses that of the Department. 

Part 4 

As a former CRTC Chairman remarked, u you expect politicians 

to be interested in the regulatory process, it's in their blood u 

- but this interest becomes uembarrassing when they begin to get 

involved in the mechanisms u (77). This thesis has demonstrated 

that government officials, both elected and non-elected, have 

expressed a continuing interest in Commission affairs, 

particularly when the agency has arrived at a "wrong decision u. 

This study has also shown the evident usefulness of the CRTC 

to the government. By leaving policy areas for the agency to 

handle initially, such as American signal importation by cable, 

cable hardware ownership, and pay-television, the Commission has 

acted as an uinsulator" for government -- acting as an uadvance 

guard" to Utest the political waters u on contentious issues. 
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Combined with its role as "political insulator", the CRTC has 

also played a sizeable role as "advisor" and "technical expert". 

While the case studies examined here are unusual, for they 

portray moments of exceptional tension between the agency and 

government, the conclusion that must be drawn from an examination 

of agency-government relations is that the government possesses 

an evident faith in the Commission's ability to fulfill its 

functions in a fashion pleasing to its political masters. 

Accordingly, not only have the Commission's powers remained 

undiminished over time, but the agency's responsibilities have 

indeed been augmented since its establishment. The powers that 

the. CRTC possesses, it has been shown, are sufficient to allow it 

to play a sizeable role as "policy-maker N

• This study has also 

demonstrated that a pattern exists by which the CRTC cornes to 

take on, and rule in, a policy area, only then to require, on 

occasion, subsequent modification of its position in light of 

increased interest on the part of its political masters. The 

agency typically has a great agenda-setting role, the thesis 

suggests, if for no other reason than that there exists a 

continuing vacuum in many areas of Canadian communications 

policy. Faced with the need to make licensing and other 

regulatory decisions as applications corne before it, the CRTC 

inevitably fills the void. 

Nevertheless, the charge that the CRTC has usurped 

ministerial and governmental powers is difficult to sustain for 

it has been shown that the Commission has only done that which ls 

within its powers. Likewise, the accusation that the agency has 

been "out of control" must be rejected because the CRTC is 
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demonstrated to possess policy-making ability only by courtesy of 

the acquiescence of its political masters. These political 

masters, whether government or Parliament, are able to control 

the agency through the exertion of both formaI and informaI 

mechanisms. These control mechanisms can effect both the policy 

direction of the agency as weIl as specifie adjudicative 

decisions that it makes. Both categories of Commission functions 

are susceptible to the extent that it is difficult to speak of an 

"independent policy-making function" for the Commission. Quite 

simply, the CRTC makes policy when it is allowed to by its 

political masters. This still amounts to a sizeable quantity of 

regulatory agency policy-making, not because the CRTC has 

necessarily usurped such a role, but rather because government 

has consistently failed to offer guidance in this policy area. 

Guidance from government is needed because, as Juneau noted 

when he appeared as DOC deputy minister before the Standing 

Committee on Communications, the CRTC "does not have aIl the 

authority to resolve the problems that broadcasting faces today 

in the country" and that "these problems really require 

government and parliamentary attention" (78). It is questionable 

whether the broadcasting system will receive the governmental 

attention and, more importantly, action that it needs to resolve 

those problems. As Meisel notes, the credibility of policies and 

regulations to support the basic goal of ensuring the production 

of Canadian content is weakened by "ongoing attacks from the 

private sector" and the "large numbers of (anglophone) viewers 

hungry for the most popular outpourings of the U.S. networks" 

(79) . 
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The opposition of private broadcasting and cable industry 

interests to the national/public objectives enunicated in the 

Broadcastinq Act, along with a confrontation between elite and 

mass cultural values, has meant that both politicians and 

regulators have not had "enough influence to outweigh the strong 

economic interests, societal pressures, regional voices, 

political opportunists or others who were either uninterested or 

unwilling" to support the policy goals of the Broadcastinq Act 

(80). The success of the cable industry over broadcasters, 

regulators and government policy in the microwave importation 

case study, when it meshed its demands with the expression of a 

regional popular will for American programming, demonstrates the 

potency of pressures which exist outside the government and CRTC. 

In aIl, the case studies findings appear to underpin Meisel's 

point that neither the government nor the CRTC is able to 

implement (and by inference, devise new) communications policies 

if political support is lacking. Thus in the are a of 

broadcasting, the CRTC lacks "the clouta to impose "the 

nationalist and pro-public broadcasting assumpations of the 

legislation and the regulations needed to apply them (as there is 

not) enough politically effective support in the country" (81). 

The CRTC must operate within the confines of this reality 

while accornrnodating a government and Parliamentary interest in 

communications matters which varies in intensity. On numerous 

occasions Juneau and other CRTC chairmen have invoked the fact 

that the agency's authority and terms of reference der ive from 

Parliament; given this, the Commission is parliament's instrument 

(82). The consistent lack of parliamentary attention to 
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communications matters, however, demonstrates the validity of 

Herbert's remark that despite existence of the HperceptionH that 

the CR TC is an independent body, it is in reality Han instrument 

of government polieyH (83). 

The Commission is Han instrument of government policyH in 

that it has been delegated responsibility for managing and 

directing the communications system and, when the government has 

a policy outeome other than that favoured by the Commission, the 

agency's politieal masters are able to set into effect, via the 

Commission, their policy option. The statement that the CRTC is 

an Hindependent bodyH in perception only, is an accurate 

statement given that this study has concluded that the agency is 

severely fettered in its ability to make independent policy and 

to maintain a position of authority in the face of opposition. It 

must always ultimately bide the wishes of its political masters. 
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APPENDICES 

Appendix 1 

As a postscript, the Saskatchewan CPN system ran for a 

few years and then experienced financial difficulty. It 

eventually re-emerged as a movie channel, "Teletheatre 

Saskatchewan," having been brought out by private 

cablecasters in the province (Simpson interview). As a 

continuation of this provincial retreat from government 

involvement in cable industry activity, Saskatchewan cable 

operators were to reach agreement with SaskTel in the 

mid-1980s whereby they henceforth would own aIl of their 

system hardware (the provincial governmel1t having decided 

that it was no longer interested in investing in cable 

(Johnston inter'Tiew». Meanwhile in Manitoba, recent 

indications are that MTS may eventually move in the 

direction of SaskTel and turn over aIl cable hardware 

ownership to the private sector. 
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,i Appendix 2. 

Charles Dalfen, who had been considered by many both 

insjJe and out of the Commission as Boyle's "heir apparent," 

was never appointed to the chairmanship of the Commission. 

He left the agency in late 1979 to pursue a private law 

practice after John Meisel was chosen to succeed the 

departing Pierre Camu. Dalfen had not been appointed, in 

the words of an senior ex-CRTC staffer, because "he was not 

the type that the government felt that it could control" 

(Lof tus interview). This assessment was apparently due to 

events surrounding the Commission consideration of the 

Telesat-TCTS proposaI and the agency's behaviour during the 

establishment of the Therrien Committee (Lind interview) 

(which considered the introduction of pay-television service 

(see Chapter Five». The need to appoint a Commission 

chairman, however, also coincided with a change in 

government. It appeared the incoming conservative regim~ of 

Joe Clark wished to put its own "stamp" on the agency by the 

filling of this appointment (on this, see also Chapter 

Five) . 

The second "long-time ramification" arising out of 

1976-77 events occurred in 1981. Then, as if to fulfill the 

Commission remarks when its decision on the carriers' 

proposaI v;as ov€.rturned, (saying that a "fuller review of 

the orèrations, finances, and practices of TCTS and its 

( .. individual rnembers will be required than has ever been the 

case before" (Decision 77-10» it transpired when Bell went 
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before the Commission in what was initially to be a routine 

rate hearing case, the Commission launched a full-scale 

inquiry into the rate structure of TCTS (by that time known 

as "Telecom Canada"). This action was called by sorne at the 

time as the Commission's "revenge," inflicted by the agency 

on Telecom because of the earlier Telesat affair (Baby 2 

interview). The CRTC had been taking progressive steps ever 

since 1977 to unravel the rate structure of Telecom. The 

knowledge that Telecom's revenue settlement procedures were 

undergoing fundamental changes, which could affect those of 

Bell, BCTel and Telesat (aIl entities under CR TC 

regulation), nevertheless provided the Commission with a 

reason to launch its inquiry into an area which had been a 

Commission concern for sometime; "in that sense the 1977 and 

1981 hearings are related" (Johnston interview). 
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needed to own the se installations as both the TCTS and CNCP networks wanted to 
charge what they felt to be exorbitant rates. In the words of the 
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between the two agencies every time the topic arose as part of a license 
application dur~ng the early and mid-1970s (Information from Boyle 2 
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minimal. The importation of American signaIs was not to have nearly the impact 
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157. Information from Gwyn interview. 

158. The ·rationalistic· aspect of the ministerial reass1gnment probably also 
appealed to the 1nfluential Michae~ Pitfield in the PCO/ with whom the 
Department was apparently fortunate to possess something of a k1ndred sp1rit 
in its Deputy Minister Allan Got11eb (ibid.). Both men had the reputation of 
being more 1nterested in the structure of government than any particular nuts 
and bolts departmental policy (Informat1on from Chr1stopher Johnston, personal 
interview, 9 November 1988 (henceforth Johnston». Gotlieb and h1s confreres 
at the DOC had for sorne time pr10r to October 1972 been 1nterested 1n 
expanding the D~partment's focus to inciude not just the "hardware" aspect of 
communications but aiso the "software" (or "fun") side of commun1cat10ns. 
Simultaneously, the 1nterest of Er1C Kierans, the f1rst DOC m1n1ster 
(1969-1971) was focused on h1S ·brain-ch11d", the estabI1shment of a domestlc 
satellite system (Telesat). Th1S preoccupation, comb1ned w1th h1S conf1dence 
in Gotl1eb, left the DOC Deputy M1nister w1th much scope 1n sett1ng the 
prior1ties of the young Department (QE. C1t.). 

Thus, w1th the compla1sance of the Mln1ster, Gotl'eb et al set about 
·stretching the DOC mandate from be1ng the hardware department 1t was supposed 
to beN (ib1d.) As part of th1s process the Department began a series of 
initiat1ves. Dur1ng th1s per10d it launched the "Telecommiss1on Series· with 
the purpose of identifY1ng 1ssues and untapped pollCy areas 1n communications. 
From 1970 the Department began to take a greater 1nterest in both cable and 
the CRTC and began to attend CommlSS10n hearlngs (as the implications of the 
technology for the telcos became clearer) (Informat10n from Boyle 2 
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161. lbld. 

162. Information from Gregory Kane, personal lntervlew, 30 August 1988 
(henceforth Kane). An example of the CRTC's "loss of glamour" ln the wake of 
the microwave lssue was the lack of follow through on the "government pollcy 
now being developed" WhlCh Kierans had spoken of ln February 1970 whlch would 
have had the DOC relinqulsh ltS power to 11cense mlcrowave to the CRTC 
pelletier's fal1ure to secure thls function for the Comm1ss10n, ln the face of 
the DOC's jealousy to preserve lts prerogatlve, also marked a wanlng of the 
influence of both Pelletler and the CommlSS1on at thlS t1me. 

163. Informatlon from Gwyn lntervlew 

164. Informat10n from Juneau lntervlew 
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165. In fact, the briefings that Pelletier received when he first arrived at 
the DOC possessed a sizeable cable content, reflecting the growing importance 
with which the Department regarded cable. 

166. Standing Committee on Broadcasting, 29 November 1977: 3:62. 

167. Pierre Camu, Speech to the CCTA Annual Meeting, 4 April 1979: 3. Camu's 
successor, John Meisel, also indicated lasting Commission ambivalence about 
the out come of the m1crowave 1ssue when saying: 

The dec1s10ns of the Commiss10n which led to cable companies 
becoming major purveyors of US services in most of the country 
was prompted in part by the des ire to equalize viewing 
opportunities of US shows wh ether a person lived near the 
border or not. These dec1sions, .... have certainly contributed 
to the large-scale availability of foreign programs on Canadian 
screens (Speech for the Delta Dialogue Series, 15 December 
1981: 10). 

168. Informat10n from Lawrence 1nterv1ew. 

169. Information from Hylton interv1ew. 
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170. Informat10n from Juneau interview. Juneau thought of the option of 
requesting governmental direct10n, "years later". He now favours the approach, 
as in compensat10n for allowing microwave perm1ssion the government could have 
directed cablecasters to contr1bute to a programming development fund, 
something "wh1ch only the government could introduce". Indeed the reality of 
the resolut10n of the m1crowave jssue was that "we removed the freeze and got 
noth1ng in return" (ibid.). 

171. ibid. 

172. John Meisel. "Fanning the Air: The Canadian State and Broadcasting". 
Unpub11shed paper for the Symposium on "The State and the Arts", Royal Soc1ety 
of Canada. 5 June 1989: 3. 

173. ibid. 

174. ib1d. 

175. ibid. 

Chapter Three 

1. The cable industry courted the CRTC and DOC during the early 1970s, 
although it regarded the latter as an "arm" of the telcos. This sentiment was 
reinforced by early DOC-cable industry meetings during which the Department 
advocated telco control of cable operat10ns (Iuformation from Lind interview). 

2. The CRTC w1sh to retain control over cable operations reflected concerns it 
held about Canadian communications. These included an initial fear that common 
carr1er involvement w1th cable would allow cost-averaging between cable 
telev1s10n and telecommunications serV1ces and so make possible the subs1dized 
importation of Amer1can telev1s10n. A 1ater Comm1ssion anxiety was that loss 
of control over the cable content carr1ed would mean the balkanized 
introduction of pay-telev1sion (Province of Manitoba, "The Canada-Manitoba 
Agreement and the Future of Cable Commun1c~tions 1n Manitoba". June 1977). 

3. Th1S sentence 1S based on 1nformat10n from interv1ews w1th Meekison and 
Boyle (2). 

4. ~ Clt 



5, The Commission at this time, however, proclaimed 1tself still prepared to 
Hhear various methods of owning and using phys1cal plant", with a view to 
reducing costs (CRTC, "Public Announcement" , 26 February 1971: 25), 

6, Special Committee of the Senate on the Mass Med1a, Report. 1970: 221. 

7. CRTC, Telecom Decision CRTC 77-6, 27 May 1977: 13. 

8. NAC, RG 100, vol. 14, file 66, part 1. "The Commiss10n Pol1cy Pos1t10n on 
the Ownership of Cable Facilities". 8 March 1974. 
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9. The hiatus in cable development for Man1toba (and lack of licenses granted 
for Saskatchewan) was "not the result of any Comm1ss10n po11cy on this p01nt", 
but was perhaps simply a reflection of the nature of the commun1t1es left to 
be cabled (Hylton). Their character included small populat10n size to be 
serviced, an elevated cost of putting cable 1nto those areas, along w1th the 
cost of microwave service from the border to supply them and, lastly, the 
f1nancial s1tuation of the local broadcasters Add1t10nally, wh1le the 
attitudes of MTS and SaskTel may not have prevented appl1cants from com1ng 
forth, the known views of these telcos may have d1ssuaded appl1cations and the 
Comm1ss10n's w1l11ngness ta calI a hear1ng The CRTC usually proposes a publ1C 
hearing only after it has rece1ved suffic1ent 1nd1cation that ser10US 
appl1cations are l1kely to be brought forth. 

10 Information from The Hon. Senator Jeremy Grafste1n, personal interv1ew, 23 
September 1988 (henceforth Grafste1n) . 

11. NAC, RG 100, vol. 14, f1le 66, part 1, J. Lawrence letter to B.B. 
Torchinsky, 22 August 1973. 

12. NAC, RG 100, vol. 14, file 66, part 1, Leo Courv11le telex to M, 
Shoemaker, 7 August 1975. 

13. NAC, RG 100, vol 14, f1le 66, part 1, N. W. Harvison telex to Leo 
Courville, 13 August 1975. 

14. Informat10n from Grafste1n interv1ew. 

15. CRTC, Hearing Transcript, May 1974· 10. Th1s declarat10n of the Province 
of Manitoba that it wanted to own all the cable hardware 1n the province could 
hardly come as news to the Commission. MTS had written to the Comm1ssion 
three years previously to state that 1t wanted cable operators only to be in 
the business of providing "broadcast and entertainment serv1ces" and not to 
own the system hardware (CRTC, Hearing Exam1nation File, 8 April 1971) 

16. Q2. C1t . 711. 

17. NAC, RG 97, vol. 166, file 205.5, Pierre Juneau letter to Ian Turnbull, 19 
March 1974. 

18. The suggest10n of the "Green Paper" ta increase pOl1Cy power sharing 
between the two levels of government may have reflected federal government 
concern that no formal forum existed for a prov1nce to ra1se 1ts 
communications proposals: "as a result, un1lateral act10n by a prov1nce 
becomes a reasonable solut10n to them" (NAC, RG 97, vol 195, DOC. Memorandum 
on the October 1972 Meet1ng of Western Prov1nces, 11 October 1972) 

19. For a discuss10n of pelletier's relat10nsh1p w1th the CRTC, see the case 
study on microwave signal 1mportation (Chapter Two) 

20. Informat10n from Gywn 1nterv1ew 

21. NAC, RG 97, vol. 193, file "Cable Hardware Ownersh1p·, P1erre Juneau 
letter to Gérard Pelletier, 11 March 1974 A DOC memorandum noted that the 
departmental deS1re to promote 1ntegrated communlcat10ns plant plannIng llned 
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it up with the views of the carriers and many of the provinces against the 
position advance by the CRTC and CCTA on the issue of ownership of cable 
facilities. The memorandum further remarked that Nit has never been possible 
to reach consensus between the CRTC and DOC on this subject", despite the 
Commission's "number of substantial reasons· for its poljcy position (NAC, RG 
97, vol. 193, "Cable Hardware", ATB. Memorandum to H. Hindley, 19 March 1974). 

22. Max Yalden, Speech to the CCTA, 30 May 1974. 

23. Max Yalden, Speech to the Canadlan Telecommunications Carriers 
Association, 17 June 1974. 

24. The speeches given by Yalden were written by Rabinovitch who had just 
transferred to the Department. 

25. Informatlon from Gywn lnterview. 

26. The Commlssl0n's constltuency noted that talked-of DOC roles to be 
transferred to the CRTC (such as the licenslng of microwave links) had not 
occurred. ThlS was read to mean that the "protection" that Pelletier had 
ensured the CRTC wlthln the Cablnet was now "on the sllde" (Broadcaster, June 
1974: 3) Coincldentally, at about this tlme, cable lndustry representatives 
began to step up the frequency and duration of thelr "courtesy visits" to the 
DOC when in Ottawa to see the CRTC (Informatl0n from Llnd intervleW). 
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27. DOC, Annual Report 1974-1975, 1975. 8. One bureaucrat who moved to the 
DOC during the early 1970s was Henry Hindley He also came from the Department 
of the Secretary of State where he had been lnstrumental ln the wrlting of the 
1968 Broadcastlnq Act. 

28. The Secretary of State had seeming~y lost lts way after the departure of 
Pelletier and was also rendered lneffectual by lts ·smorgasbord" collection of 
responsibillty for a variety of policy areas (on thlS point see the 
pay-televisl0n case study, Chapter Five). The Secretary of State was eclipsed 
by the DOC pushing the ide a that software and hardware had to be grouped 
together and progresslvely lost ltS more dynamlc staff members (such as 
Rabinovltch and Hlndley) on account of thlS (Information from Wllliam Neville, 
personal intervlew, 19 December 1989 (henceforth NeVllle» 

29. The DOC's flrst cable pollcy document, WhlCh demonstrated the Department's 
tradltlonal acceptance of the telcos' arguments on hardware ownership, had 
begun on Gotl1eb's (the prevl0us deputy mlnlster) initlative. It received 
encouragement from Pelletier due to the lncreaslng trouble he was facing with 
the provinces over the issue 0f cable and followed a "cablnet dlrective for 
the DOC to encroach on CRTC terrltory" (J.C Mlchel GUlte. Requiem for Rabbit 
Ears: Cable Television Pol1cy ln Canada Stanford Un1versity: Institute for 
Communlcations Research, 1977: 36). ThlS trouble wlth the provlnces, in 
GUlte's words, requlred Pellet 1er "to bear the heat for the provincial 
initiatives· then underway ln the fleld of cable (ibld.: 33) 

30. ibid.' 37. CRTC staff were lnstructed not to speak with DOC people at a 
time when the Department and the Commlssion shared quarters in the same 
bUlldlng. 

31 The lnformatlon ln thlS sentence is based on: Broadcaster, November 1974: 
3; Senate Standlng Commlttee on Transport and Communlcations, 18 November 
1974: 3'14; and, also, Guite 1977: 33. 

32. Information from Boyle 2 lnterview. 

33. Information from Boyle 1 interview. 

34. lbid. 

35 ThlS sentence lS based on lnformation from Guite (1977: 40) and 
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36. Senate Standing Committee on Transport and Communications, 18 October 
1974: 3:9. 

37. Press Release, Western Provinces Meeting, 31 August 1973. 

38. Information from Yalden interview. 

39. House of Commons, Debates, 5 February 1973: 989. 
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40. DOC, Minister of Communicat10ns, ProposaIs for ~ Communications Policy for 
Canada. Ottawa: Informat10n Canada, 1973. 24. 

41. Information from Andrew Watt, personal 1nterview, 19 December 1988 
(henceforth Watt). 

42. This leg1slat10n, Bill C-279, was proposed by Len Marchand, the 
Parliamentary Secretary to the Minister of Indian Affa~rs and Northern 
Development. 

43. House of Commons, Debates, 2 October 1974: 28 

44. Informat10n from Yalden interview. 

45. The impl1cat10ns of the enacted version of C-5, which gave 
telecommun~cations regulation to the Commission, are d~scussed further in 
Chapter Four 

46. Informat10n from Boyle 1 interview. 

47. NAC, RG 100, vol. 10, f1le 52, part 1, de Montigny Marchand letter to 
Pierre Juneau, 23 October 1974. 

48. DOC, Annual Report 1973-1974. 19ï4: 7. 

49. NAC, RG 100, vol. 10, f1le 52, part 1, Gérard Pellet1er letter to Ian 
Turnbull, 30 September 1974. 

50. NAC, RG 100, vol. 10, file 52, part 1, pierre Juneau letters to de 
Montigny Marchand, 1 November 1974; 5 November 1974. Juneau tW1ce asked for 
CRTC and DOC staff to consult in advance of the meet~ng with Man1toba 1n order 
to have a ·common understanding" of the agenda to be dlscussed. 

51. NAC, RG 100, vol.10, f1le 52, part 1, de Montigny Marchand letter to J. D 
Hylton, 28 November 1974. 

52. NAC, RG 100, vol. 10, file 52, part 1, de Mont1gny Marchand letter to J. 
D. Hylton, 28 November 1974. 

53. NAC, RG 100, vol. 10, f1le 52, part 1, CRTC memorandum "Issues Ar~sing 
from Discuss10ns w1th DOC and Man1toba·, n.d. 

54. NAC, RG 100, vol. 10, file 52, part 2, Province of Man~toba throne speech 
excerpt, 12 February 1975. 

55. NAC, RG 100, vol. 52, file 52, part 2, Ian Turnbull letter to Gérard 
Pellet1er, 11 August 1975. Hylton conveyed to de Mont~gny Marchard that he 
would like their respect~ve organizations tù arr1ve at sorne common response to 
the cable policy pos~t~on taken by Man~t~~a and agree to a federal pol~cy 
pos1t1on in advance of any discussions w1th the prov~nce (NAC, RG 100, vol 
10, f11e 52, part 1, J D Hylton letter to de Mont~gny Marchdnd, 19 February 
1975) . 

56 NAC, RG 100, vol 14, f1le 66, part 1, John Brockelbank Iptter la P1Prrp 
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Juneau, 31 July 1975. Pelletier made clear during the intergovernmental 
meet1ng of communications ministers in May 1975 that improved coordination of 
federal and prov1ncial policies and programs would have to await the holding 
of a constitutional conference of First Min1sters (DOC. News Release, 13 May 
1975). This was the case, as he was to publicly protest two months later, 
because he did not "have the authority· to discuss constltut10nal changes 
(Gérard Pelletier, "Statement" , Second Federal-provinc1al Conference of 
Communicat10n M1nisters, 15-16 July 1975). Nevertheless, by this p01nt 
Secretary of State Hugh Faulker was becoming involved 1n the issue. He wrote 
to Pellet 1er suggestlng the creation of a ·Council of Communlcations 
M1n1sters· Faulker also advocated the lnst1tutlon of formaI procedures to 
"more effectlvely" lnvolve those federal agencies "vltally concerned" with 
telecommun1cat10n and broadcasting issues (NAC, RG 100, vol 10, file 10, part 
2, Hugh Faulker letter to Gérard Pelletier, 5 August 1975). 

57. DOC, Minlster of Communications, Communlcations: Some Federal ProposaIs. 
Ottawa: Information Canada, 1975. 8, Il. 

58 CRTC, ·Publ1c Announcements·, 1 August 1975. 

59 NAC, RG 100, vol 10, flle 52, part 2, Ian Turnbull letter to Gérard 
Pelletler, Il August 1975. 

60. CRTC, Exam1natl0n F11e P-38 (Decis10n 76-650) (Frank Dagenstein, letter to 
R. W1lding, 15 September 1975). The Comm1SS10n calI for 11cense appl1catl0ns 
for Saskatchewan had come despite th~ fact the provlnce had not followed 
through on 1tS earller lnd1catl0n to the agency that it would drop 1ts 
stipulations that only a certain class of application (co-oPS) would be 
serv1ced by SaskTel lf they were licensed by the CRTC (NAC, RG 100, vol. 14, 
part 66, part 1. "Alde-Memoire re. Saskatchewan Public POI1Cy" n.d.). 

61. In 1976, to encourage cornmunity groups to start up cable systems, 
Saskatchewan made $5,000 grants avallable (The Leader Post, 30 October 1976: 
3). 

62. In communlcatl0n wlth prlvate groups 11kely to apply for a cable llcense, 
SaskTel stated that its ownersh1p of telecommunlcations dellvery services was 
a basic pOlnt ln its pol1cy. SaskTel nevertheless was confldent that no cable 
operator would be disqual1fied by the CRTC on the grounds of leaslng ohis 
d1stribut10n facllitles from SaskTel- (NAC, RG 100, vol. 14, flle 66, part 1, 
S. McCormick letter to B. Torchinsky, 10 September 1973). 

63. NAC, RG 100, vol. 14, file 66. part 1, P1erre Juneau letter to Juneau. E. 
Brockelbank, 18 July 1973. 

64. CRTC, ·Publ1C Announcement", 10 October 1975. 

65. This sentence is based on lnformation from: CRTC Examination File W-37 
(CRTC Decision 76-650) (Harry Boyle telex to Ian Turnbull, 16 October 1975); 
and NAC, RG 100, vol. 14, flle 66, part 2, Guy Lefebvre letter to C. Day, 16 
October 1975. The series of Commlssion statements on the cable hardware 
ownership 1ssue reflected the opinion of the CRTC that lt was in a difflcult 
s1tuation of "wantlng to reslst the lncursion of the provlnces but on the 
other hand havlng to recognized that the provlnclal government's were adamant 
ln the1r pos1t10n" (Informatl0n from Desmond Lof tus, personal communications, 
30 August 1988). 

66. PrOVlnce of Manltoba. "Press Release". 20 October 1975 

67. NAC, RG 100, vol. 14, flle 66, part 1, Harry Boyle letter to John 
Brockelbank, 10 September 1975 The CRTC v1ewed the Saskatchewan co-ops as 
agents for the provlnclal government (Informat10n from Boyle(l) interview). 

68 NAC, RG 100, vol 
Boyle, 1 Octoher 1975 

14, flle 66, part 2, John Brockelbank letter to Harry 
The Comrn1ss10n was poss1bly not ln a posltion at this 
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time to negotiate anything. Juneau left the CRTC on 29 August 1975 and the 
appointment of a new chairman had not yet been made (House of Commons, 
Debates, 16 December 1975: 10045). 

69. NAC, RG 100, vol. 14, flle 66, part 2, Jeanne Sauvé letter to Neil Byers, 
13 January 1976. 

70. Information from Johnston 1nterview. 

71. Ottawa Citizen, 6 December 1975: 3. 

72. For further details on the appointment of Boyle as CRTC chairman, see 
Chapter Four. 

73. While the Commission was calling for license applications for Manitoba, 
aIl was not weIl between the CRTC and the DOC. The Department in the summer 
of 1975 had produced its "CATV Hardware OWnership Discuss10n Paper" in wh1ch 
the pos1t10n was taken that: 

... while the eV1dence (has shown no) harm in having CATV 
local distr1bution plant being owned by CATV 11censees at the 
present time, the long term goal should be a move to carr1er 
ownership on a case by case bas1s, and as soon as the carr1er 
could show th~t 1t was 1n the publ1c 1nterest. 

The Department, concerned about the Commiss10n's ·capab111ty to cape w1th 
developments 1n th1s area", had been attempt1ng to generate CRTC comment on 
its paper S1nce the prev10us fall but to no ava1l (NAC, RG 197, vol. 193, 
"Cable Hardware", Ken Hepburn, memorandum to Senior Ass1stant Deputy Min1ster 
(Andre Lap01nte), 17 February 1976) The Comm1ss10n eventually discussed the 
paper w1th the Department, pred1ctably d1sagreeing with it on the 1ssue of 
hardware ownersh1p (Informat10n from Lof tus interv1eW). 
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74. CRTC Examinat10n F1le P-38 (CRTC DeC1S10n 76-651) (Doug Sm1th let ter to 1. 
J. Thomson, 21 November 1975); CRTC Examinat10n F1le W-34 (CRTC DeC1S10n 
76-650), (J. R. M1tchell letter tn G. Lefebvre, 24 February 1976). 

75. NAC, RG 100, vol.10, f1le 52, part 2, J. R. Mitchell letter ta Harry 
Boyle, 3 March 1976. 

76. NAC, RG 100, vol. 10, file 52, part 2, Guy Lefebvre let ter to G.R. Kirk, 
30 March 1976. The publ1c d1spleasure about cable service 1nterrupt10n dur1ng 
the MTS "experiment" prompted the company to capitulate and restore 
transm1ssion facilit1es ta the cable operator affected (Information from 
Meekison 1nterv1eW). 

77. This sentence 18 based on 1nformat10n from: CRTC Hearing Transcript, May 
1976: 295; and 1nformat10n from Meek1son interv1ew. 

78. Q2cit. 10,11 

79. ib1d.: 54, 55. 

80. The LBN system, proposed by the Manitoba government in 1975, was being 
built by the time of the CRTC hearings in May 1976, in Brandon, Portage La 
Prairie and Selkirk. It was to provide a signal delivery system for both cable 
and non-broadcast serV1ces (ibid.: 25). 

81. ibid. : 28. 

82. ib1d. : 53. 

83. ibid. : 490. 

84. This sentence 1S based on the following sources: NAC, RG 100. vol 10, 
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file 52, part 2, J.S. Grafstein letter to C. Johnston, 15 June 1976; and, NAC, 
RG 97, vol. 193, file "Cable Hardware", Jeanne Sauvé letter to James Meekison, 
14 July 1976. 

85. NAC, RG 100, vol. 10, file 52, part 2, Speech to the prairie Regional 
Meeting of Broadcast News L~mited, 3 June 1976. 

86. Jeanne Sauvé letter to James Meekison, 14 July 1976. 

87. ibl.d. 
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88. Standing Committee on Broadcasting, 13 June 1976: 52:24. The 
intergovernmental talks on cable, which aimed to arrive at new "administrative 
arrangements" with the provinces, had an institutional history before the 
arrival of Sauvé as minister. They had begun during the regime of Pelletier, 
were discussed in the Department's HGreen Paper" of 1975 and had also been the 
catalyst for the estab11shment of an "intergovernmental negotiation mechanism H 

w~thin the DOC by the t1me of the arr~val of Sauvé. The talks that Pelletier 
had ~nl.t~ated and that Sauvé contl.nued, to reach new "adrnl.nistrat~ve 
arrangements" with the provl.nces, ~nvolved the delegation of some powers to 
the prov~nces. Top~cs discussed ~ncluded both provincial involvement 1n 
federal regulatory bodies (ie. the CRTC) and the delegat10n of certain 
responsl.b11~tl.es to the provinces. 

89. 1b~d., 18 June 1976: 53:6. 

90. ~bid.· 53:9. 

91. In arr1ving at a pos1t~on on the issue of cable hardware ownership, 
however, the Department seemed dependent upon receiv1ng the Cornmission's views 
before "advanc1ng this 1ssue" (NAC, RG 97, vol. 193, "Cable Hardware H, Andre 
Lapointe memorandum to Max Yalden, 24 October 1975). 

92 The offic~al went on to say regarding the topic of policy-making that: 

... you do not publ1sh a po11cy just because it ~s ready ... 
you publ~sh it when there are good pol~tical reasons to publish 
~t, to achieve someth1ng, . you don't publish policy if you 
want to have room to maneuver and you don't state policy 
(always) for you May th en find yourself w~th less room to move 
when you need it". 

93. NAC, RG 97, vol. 193, "Cable Hardware", Max Yalden Memorandum to Jeanne 
Sauvé, 16 June 1976. 

94. Standl.ng Comm1ttee on Broadcast1ng, 25 June 1976: 54:37, 54:38. 

95. CRTC, "Public Announcement", 15 July 1976. 

96. Globe and Ma~l, 31 July 1976: 4. 

97. Counc1-l of Canad~an Filmmakers, "Pay-television in Canada", Submission to 
CRTC hearing (May 1977), 15 April 1977: 197. 

98. NAC, RG 100, vol. 22, file 164, Pierre Trudeau letter to Allan Blakeney, 
16 September 1976. 

99 CRTC, Dec~s~ons 76-650, 76-651; 16 September 1976. 

100. NAC, RG 100, vol. 22, f~le 164, James Meekison letter to Jeanne Sauvé, 28 
October 1976 As a key DOC offic:Lal :Lnvolved :Ln the talks leading to the 
:Lntergovernmental agreement expla~ned: 

1 don't th1nk that :Lt was a secret at aIl except that we 
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weren't about to talk in public about what the deta11s were and 
what it was that we hoped to accomplish in the Agreement 
(Information from McCaw interview (henceforth McCaw». 
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While the intergovernmental talks continued, the Cornro.1SS10n had 1ssued another 
request for cable app11cat10ns for Man1toba - a notice wh1ch reminded 
app11cant's of the Commission's usual hardware cond1t10ns (CRTC, ~Public 
Notice H

, 4 October 1976: 3). 

101. DOC, ~News Release", 10 November 1976. One of the groups upset about 
the arr1val of the intergovernmental agreement were the cablecasters They had 
not known what the topi~ of negot1ation between the DOC and the prov1nce had 
been, but were nevertheless reassured by the Departmen~ "not to worry~ as they 
would be consulted. Nothing was ~going to happen w1thout the1r 1nput H With 
the sign1ng of the accord, the cablecasters were ~fur10us" and began to 
contact MPs, say1ng they had been prom1sed a hear1ng on the 1ssue and had not 
got it. Jerry Grafste1n, who had shares 1n the cable hold1ng f1rm affected by 
the decision on Man1toba (and later to be a L1beral Senator), also "spoke w1th 
people 1n Ottawa" (Information from Meek1son 1nterv1eW) 

DOC act10n to 1ntervene w1th the Comm1SS10n dec1s10ns 1nvolved sect10n 23 
(rev1ew power prov1sions) of the Broadcast1ng Act. Iron1cally, d1Scuss10n 
within the CRTC, before the Cab1net act10n of "sett1ng aS1de" the Cornm1SS1on 
dec1s10ns took place, speculated that an 1ntergovernmental agreement which 
appeared subsequent to a Cornrn1SS1on hear1ng could not COllst1tute suff1c1ent 
just1f1cat10n under section 23 of the Broadcast1ng Act for Governor-1n-Counc11 
action (NAC, RG 100, vol. 22, f1le 104, C C Johnston memorandum to M 
Shoemaker, 28 October 1976). 

102. House of Coruaons, Debates, 10 November 1976: 937, 938. 

103. Informat10n from Yalden 1nterv1ew. 

104. 1b1d. 

105. DOC lawyers at the time of the 1ntergovernmental accord felt uncertain as 
to the possible outcome of any court ru11ng on the issue of cable jur1sd1ct1on 
(and thus also federal ab11ity to 1ntroduce posslble natlonal pay-television 
serv1ces), a departmental off1cial of the t1me stated to the author. 

106. For the DOC, the "programm1ng serv1ces" wh1ch the s1gn1ng of the 
Canada-Manitoba Agreement was intended to guaran~ee effect1ve federal control 
of "related not just to pay-tel~vlsion but to the prOV1S10n of a w1de range of 
competit1ve programming servlces" (NAC, RG 100, vol 14, f1le 66, part 5, DOC 
draft letter to Saskatoon Telecable L1m1ted, n d 1977). The departmental 
concern was largely over the fate of these ·compet1tlve serv1ces", for lt felt 
a ·sat1sfactory resolutlon of the pay-televls1on questlon" would be 
forthcomlng 1n the near future. However, as for the matter at hand, the DOC 
acknowledged that " ... any resolutlon of the current lmpasse must, of course, 
lnvolve the Comm1SS10n ... " (lbld) 

107. The DOC hoped that an agreement slmllar to that wlth Manltoba could be 
arrived at shortly wlth both Saskatchewan and OntarlO. Tht Manltoba Agreement 
was struck first, however, as that provlnce "wanted the least" (deSlrlng 
author1ty only over "non-programm1ng serVlceS") 

An lnstance of the "guerlila war" over cable between Ottawa and Quebec 
was the licensing ty the government 1n Quebec C1ty of dlfferent cable 
operators than those who had been sanctloned by the CRTC ThlS resulted in 
both the prov1nc1ally and federally-apP01nted llcensees seeklng to 1nstall 
their respective systems in the same terrltory In at least one case, ottawa 
used the RCMP to se1ze the equ1pment of a provlnc1ally-Ilcensed cable 
operator. 

108. Informat10n from Llnd 1nterv1ew 

109 Last-m1nute runn1ng back-and-forth occurred between the DOC and the 
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Justice Department the day Sauvé sought Cabinet approval of her department's 
intergovernmental accord. Th~s act~vity took place to satisfy Just~ce's des~re 
for further information as to what were the intentions of the Agreement (in 
order ta better ascertain the document's const~tutionality), an involved 
official told th~s author. 

110. It was reported that Sauvé had required the consent of "only three other 
ministers, includ~ng the Pr~me M~nister" for the adoption of her department's 
accord and "not the agreement of the whole Cabinet" (Electronic Communicator, 
17 November 1976: 1). The Department's offic~als had performed much of the 
required last-m~nute negotiat~on w~th the prov~nce v~a telephone and the 
Agreement was signed by Sauvé ~n ottawa on the day dated. It was then carr~ed 
to W~nnlpeg to be s~gned ~n provinc~al government off~ces there with a direct 
telephone l~nk opened to the deputy m~nister's office back in Ottawa in order 
ta learn whethtr the Cabinet had set aside the CRTC decis~ons. 

111. Flndnc~al Post, 2 Apr~l 1977: 19. 

112. Globe and Mail, 23 November 1976: BI. The news that the Commission was 
going ta obta~n legal op~n~on on the Agreement was greeted wi~h "anger and 
frustratlon" by the Department, a sen~or off~cial of the t~me told the author. 

113. NAC, RG. 100, vol. 22, f~le 164, C.C. Johnston letter to J. R. M~tchell, 
3 December 1976. 

114. ThlS sentence ~s based on ~nformat~on from: Canad~an Annual Rev~ew of 
Polit~cs and Public Affairs, 1977. Toronto: Univers~ty of Toronto Press, 
1979: 108; and Boyle interviews (1 and 2). The "preservat~on of the national 
(braadcast~ng) system" was an issue of sorne lmportance to the Commission as it 
wanted to mainta~n a nat~onal standard for programm~ng serVlces d~stributed 
because of the poss~ble ~ntroduct~on of pay-telev~sion serVlces. It also 
wanted to be able to d~rect cable ~ndustry revenues ~nto Canad~an broadcast~ng 
and product~on (Informat~on from Meek~son interv~ew). 

115. The Commiss~on (and Boyle) had already go ne through the process Ln the 
early 1970s of d~vest~ng MTS of a radio stat~on ~t then owned and operated 
when the Cablnet d~rectlve wh~ch proh~blted provinc~al governments from owning 
and operat~ng broadcasting facll~t~es was first ~ssued (Information from Boyle 
(2) interv~ew). 

116. Informat~on from Michael Shoemaker, personal interv~ew, 1 December 1988 
(henceforth Shoemaker). 

117. NAC, RG 100, vol. 22, file 164, part 1, Jeanne Sauvé letter to Harry 
Boyle, 14 December 1976. 

118. NAC, RG 100, vol 22, file 164, part 1, Harry Boyle letter to Jeanne 
Sauvé, 31 December 1976. 

119. DOC, "Press Release", 21 December 1976: 2. 

120. Legal opinion held that the Commission was not bound by the Agreement as 
the accord had been reached by two contract~ng parties of which the Commission 
was not one (Informat~on from Johnston lnterv~ew). 

121. CRTC, "Public Not~ce", 30 December 1976. 

122. Thp Commlss~on called the cable hear~ng wh~ch would consider the 
intergovernmental accord both to "allow ~nterested parties to state their 
opinion on the thlng, to try and f~nd sorne mer~t ~n ~t, and to defuse the 
s1tuat~on", and also wlth the sense that the hold~ng of the hearing would 
provide a "out" for Sauvé, "a mlnlster who was surrounded by bureaucrats ... H 

(Informatlon from Boyle(2) lntervleW) 

123 Globe and MalI, 31 December 1976' RI 



124. Information from Boyle(2) interview. 

125. NAC, RG 100, vol. 22, file 164, Michael Shoemaker letter to John Shanski, 
21 February 1977. 

126. NAC, RG 100, vol. 14, file 66, part 5, Harry Boyle letter to Clifford 
Wright, 16 February 1977. 
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127. NAC, RG 100, vol. 14, file 66, part 5, C.C. Foster letter ta Roy Romanow, 
21 February 1977. 

128. NAC, RG 100, vol. 14, f~le 66, part 5, Noel Bambrough letter to Ron 
Graham, 3 February 1977. 

129. Financial Post, 26 February 1977: 36. 

130. This sentence ~s based on information from: House of Commons, Debates, 28 
February 1977' 3468; and, NAC, RG 100, vol. 14, file 66, part 5, Mark Lew~s 
memorandum to Michael Shoemaker, 25 April 1977. 

131. Stand~ng Committee on Broadcast~ng, 17 March 1977' 9:9. The CR'l'C, for iLs 
part, had entered ~nto these talks w~th the DOC over the ~nteTgovernmental 
agreement to see "what k~nd of accommodat~on could be made" (Informat1.on from 
Lof tus ~nterv1.ew). 

132. Departmental staff, accord~ng to an off~c~al of the t~me, felt the 
Comm1.ss~on had made ~t pla~n J.t was not very ~nterested 1.n what they had to 
say about the Agreement and "was only 1nterested ~n f~nding out what 1.ts 
constituency thought of the Agreement" . 

The Min~ster ~n her speech before the CAB compla~ned that wlth lhe 
exist~ng leg~slat1.ve frarnework the federal government's d~rect author1.ty over 
the development and d~rect~on of the system vias severely c~rcumscr1.bed. Sauvé 
claimed that th~s ~nh~b~ted the government from com~ng to gr~ps wlth the 
problems ex~st1.ng ~n Canad~an commun~cat10ns such as the balance of 
responsib11~ty between the federal and the provlnc~al governments The 
M1nister also sa1d that under the present Broadcast1nq Act the CRTC had played 
a major role ~n the development of policy and that 1n the ~ntroduct1.on of 
pay-telev1s~on "elected governments should be able to exerClse more d1.rect 
control" over the process (Jeanne Sauvê, Speech to the CAB, 18 AprIl 1977 
4,7 , 12) . 

133. Boyle's remark that Parl~ament cou Id abol1sh the COmmlSS1.0n lf 1.t wanted 
came in reply to alternatively be~ng told by Comm1.ttee members (apparently 
depend~ng on their "pet 1nterest") that the CRTC had been "exerc~s1.ng an 
author~ty wh1.ch lt does not have in certain areas" whlle 1.t had "not been 
exercising ltS author1.ty ~t has in certa1n (other) areas" (Stand1.ng Commlttee 
on Broadcast1.ng, 22 March 1971. 10:34). 

134. DOC, "News Release", Jeanne Sauvé letter to Harry Boyle, 31 May 19/7 
The M~n~ster ln her letter to Boyle den~ed that the Agreement ln any way 
weakened the ~ntegrlty of the Canadlan broadcast~ng system, although Lhe 
"arrangements dlffer from those wh1.ch the COmmlSS1.0n heretofore cons1.dered 
necessary for ma1ntaln~ng the lntegrity of the broadcast~ng system" Th1.s 
letter const~tuted the f1rst off1c1.al DOC 1.ntervention at a CRTe hear1.ng 1.n 
broadcasting matters (Jacques Fremont. "Protectlon of the Publ1.C Interest 1.n 
Communicat~ons Regulat1.on The Canadian Radl0-televls10n and 
TelecOmmUll1Cat1.0ns Comm~sslon" LL.M, York Un~versity, 1978' 27) 

135. Informat1.on from Shoemaker ~nterview. 

136. Informat~on from McCaw lnterv~ew. 

137 NAC, RG 100, vol. 14, flle 66, part 5, S McCormick letter to L~se 
Ou~met, 6 May 1977. 
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138. NAC, RG 100, vol. 14, file 66, part 5, C.C. Foster letter to Ross Milne, 
16 May 1977. 
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139. Boyle's response to the prov~ncial discussion paper was that, as it had 
been both tabled in the legislature and released to the press in the days just 
preceding the hear~ng, "~t seems silly to go on with the hearing and ignore 
~t· (CRTC, Hear~ng Transcript, June 1977: 7). 

140 Prov~nce of Manitoba, June 1977: 16. 

141 QP c~t.· 107, 195, 652. 

142 ~bid.: 568, 648. 

143. Legal counsel for Greater Winnipeg Cable, Jerry Grafste~n, stated: 
"ConsideratIon of what 1S In the best interests of the broadcasting system (is 
sometlnng that) nobody else decides .... except you· (iblQ..: 71, 72). 

1H 197. 

145 224, 197, 712. 

146 IbId 650. The CommissIon had posed a serIes of questiJns In its 
pubJ1c not~ce announc~ng the cable hearlngs (30 December) which concerned the 
Intergovernmental dccord's effect on both cable llcensees and on the CRTC's 
abillty to regulate the broadcasting system. The cable assoc1at10n 1n its 
subm~ss~on on these points addr~ssed the "Loss of Independent Status of the 
CRTC" seemlngly appeal1ng to the Comm1ss10n's prlde by saylng ItS ownership 
pollcy was deveJoped "1n the face of almost contlnuous pol1t1cal pressures 
from var10US provInce:, many of whom made a superior case on behalf of 
telephone company ownershlp to that of the ManItoba government. Desp1te thls, 
r.he CR'l'C dl.d not y~eld" (CCTA "Response to Quest~ons Posed by the CRTC ~n its 
publl.c Notl.ce fa 30 December Concernl.ng the Canada-Manitoba Agreement, its 
Effect on Cable Ll.censees and on CRTC regulatl.on of the Canadl.an Broadcastlng 
System". Submlsslon to the CRTC (June 1977) Hearing, 20 May 1977. 14). 

147 NAC, RG 100/ vol 14, fIle 66/ part 5; Star-Phoenlx, 25 June 1977. 

148 NAC, RG 100/ vol. 14, file 66/ part 5, Vern Tra111 letter to Harry Boyle, 
]5 June 1977 The co-ops were to make use of SaskTel faCl11.t~es with content 
provlded by local cable tv co-ops. The local TV co-ops were owned by groups 
ranglng from the YMCA to the UnIversIty of Saskatchewan (Saturday Nlqht, 13 
March 1977: Il). 

149 NAC, RG 100/ vol. 14, f~le 66, part 5, Frank Dagenstel.n letter to C.C. 
Foster, Il July 1977. 

350 CRTC, ·publl.c Announcement", 8 August 1977: 3. 

151 lbld· 7 AG part of Its l~censlng declsion for Manl.toba, the 
COmml.SSlOn grouped together both the establ~shed Wl.nnipeg operators and the 
newly-llcensed rural operators In d consortIum. Thl.S was obstens1bly to 
fac~ll.tate any rate averagl.ng and ta ease the burden of the cast of the new 
headend at Tolstol.. A less publlCl.zed reason for the CRTC move was that the 
Wlnlll.peg opelators were busl.nessmen who would want to retal.n control of their 
cab1p hardware whereas the new rural operators were of a mOIe eclectl.c 
background and probably would have "been Just as happy to let MTS provl.de for 
th~ de1lvery of cable sl.gnals" (Informat~on from Laftus ~ntervl.ew). 

157 op ~_1J- 16. An exchange of lelLers occurred dur1ng the summer of 1977 
b~twrcll CommlSSlon Executl.ve Dl.rectcr Ml.chael Shoemaker and a former CRTC 
ll'qal coun~;e1 (John lIylton). Hylton offE>red lus SèrVlces as "honest broker" 
b~twe{'n the COmml.GS10n and the prOVl.nClùJ ml.nlslers and characterl.zed the 
cdblr ]llrlsdlctlonal confll.ct between the two lavels of government as "largely 
dIt ltl~lal, nOlt-productIve and of tell based on mlsillformatlon as ta Lnte~t" 
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Moreover he thought the political expectations were now "so high that only a 
politically achieved resolution of the present situation is posslble" (NAC, RG 
100, vol. Il, file 52, part 4, J. Hylton letter to J. Shoemaker, 10 August 
1977; Shoemaker, Letter to J. Hylton, 22 August 1977). 

153. CRTC, H Decislon H

, ]5 September 1977. 

154. Information from Charles Dalfen, personal lnterview, 17 August 1988 
(henceforth Dalfen). 

155. Information from Watt intervlew. 

156. There were flve cable systems ln operatlon in Saskatchewan by mid-197s. 
AlI were small and had a comblned subscrlptlon of 6,000 homp.s (NAC, RG 100, 
vol. 14, file 66, part 1. M. Storey memorandum to Pierre Juueau, 13 May 1975) 

157. NAC, RG 100, vol, 14, flle 66, part 5, Remarks of Roy Romanow at Press 
Conference, 19 September 1977 The negotlations between Saskatchewan and the 
CRTC were lnltlated by Roy Romanow for the province (WhlCh faced an Immlnent 
provincial election). The province was nevertheless ln an advantageous 
bargaining posltlon glven that· 1) the Communlty Cablecaster Act had been 
passed by the prov~nclal leglslature (though not proclalmed), 2) the CPN was 
ready to start, 3) the cable system SaskTel had been hurrledly bUlldlng was 
nearing completl0n, and, lastly, 4) the Commlsslon's cable 11censees were 
eager to start operatlons whlle publlC pressure for the lntroduction of 
service was mountlng. It appeared that the pOlnt had been reached where a 
deal had to be made. Wlth aIl of the se factors forclng both sldes to the 
negotiatlng table, the process culmlnated ln Romanow spendlng an entire day 
talking through the lssues wlth the CRTC ln Ottawa. And, ln conlrast to 
earller meetlngs where Commlss10n senlor staff had played a leadlng role, tlns 
flnal deadlock-breaklng series of meetIngs occurred dlrectly between lhe 
provlnclal Minister and CRTC CommlSS10ners 

158. Informatl0n from Johnston lnter'lew 

159. Globe and MalI, 9 August 19//: 82. 

160. T~is sentence lS based on lnformatl0n from. NAC, RG 100, vol. 14, flle 
66, part 5, Charles Day letter to Llse OUlmet, 22 September 1977, and, Mlcha~l 
Shoemaker memorandum to D. Lof tus, 17 October 1977 

161. MTS dld not deny the CRTC at thls llme the rlght to approve the contract 
its llcensees entered lnto (NAC, RG 100, vol 14, flle 66, part 5, Jon McGulre 
letter to Andrew Ogaranko, 4 October 1977) 

162. ThlS ~entence lS based on lnformùtl0n from NAC, RG 100, vol 21, flle 
159, part 2, Mlchael Shoemaker memorandum to D Lof tus, 17 October 1977; and, 
NAC, RG 100, vol. 14, flle 66, part 5, Llse OUlmet letter to I. Bobiak, M 
McLean and B. Berry, 25 October 1977. 

163. NAC, RG 100, vol 14, flle 66, part 5, Jon McGulre letter to Andrew 
Ogaranko, 4 October 1977. 

164 NAC, RG 100, vol 14, flle 66, part 5, C.C. Foster letter to Mlchael 
Shoemaker, 31 October 1977 

165. NAC, RG 100, vol. 14, flle 66, part 5, Charles Day letter to Mlchael 
Shoemaker, 9 November 1977 Amongst the changes made to the slgnal dellvery 
agreement was one WhlCh would have, in the joint usage of the cable, programme 
serVlces carrled by the federai operator, who would not be able to carry 
communications serVlces unless SaskTel agreed (NAC, HG 100, vol 14, flle 66, 
part 5, J. Shoemaker memorandum to Chalrman (PIc-rre Camu), 9 tlrJvpmber 19n) 

166. The meetlng between the COffilnlSS1on and Ils llcensees was fol lowf,d by cl 

summary of the Commlss10n's posltion on the mattprs dISCUf-;f;P(], r!OIW ln thp 
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hope of ·establ~sh(ing) a ~lear ~dea of the courses of action available to the 
licensees and the constraints on the Commiss~on". The summary made clear that 
MTS lnsistence during co'tractual negotiations that ownership of subscriber 
drops be vested w~th the carr~er ran counter to the license conditions of 8 
August 1977 and that the Comm~ss~on was not at l~berty, ·under the provisions 
of the Broadcastlng Act·, to contravene lts own rullngs, and drop the 
requlrement (NAC, RG 100, vol Il, file 52, part 4, CRTC, Draft Letter, 
1977) . 

167. The Commlsslon lnformed the 11censees that they could formally apply to 
have thelr condlt~ons of llcense altered to allow carr12r ownership of drops 
but that t.h~s was a matter whlch would have to be dlscussed at a publ~c 
hearlng (lb~d) However the posslbllity that the establ~shed llcensees, MTS 
and the federal and provlnc~al authorlt~es (~f perhaps not the recently 
appo~nted rural l~censees) ·can carry on ~ndefinltely and stlll be ln 
relatively good shape" made the Commlss~on come to the Vlew "that we are in 
for protracted del~berat~ons in Man~toba". The Commlssion nevertheless feared 
that ~ts deslre to avo~d "further ·Saskatchewans·· (le. needing to deal w~th 
a prOVlnce heav~ly lnvolved ln cable as was the case with that prov~nce and 
~ts co-ops and publ~c (provlnc~al) cablecast~ng) the new 11censees ln Man~toba 
may "come to Vlew the COmmlSSl.On as a scapegoat for thel.r troubles an:i spread 
thls perceptlon of us, thereby weaken~ng whatever posltion we have ln 
Man~toba" (NAC, RG 100, vol Il, f~~e 52, part 4, D. Lof tus memorandum to M. 
Shoemaker, 15 December 1977). 

168 Sauvé met w~th the Manl.toba Ml.nlster on 20 December 1977 to reVl.ew 
~mplementat~on of the Canada-Manltoba Agreement Meanwhlle the cable 
licensees had appealed to both the prov~nc~al M~nlster and the MTS to drop 
thel.r lnslstence on carr~er ownership of the drops, aIl the whlle contl.nu~ng 
to seek advlce on thelr sltuat~on from the Commlssion (NAC, RG 100, vol. Il, 
f~le 52, part 4, Er~c Lansky letter to R. Kirk, 23 December 1977, J Meeklson 
letter to E R McGül, 18 January 1978; NAC, RG 100, vol. Il, flle 52, l·art 
4, Erlc Lansky lerter to Mlchael Shoemaker, 30 January 1978). 

The Commlsslon had also met during this time wlth senl0r represen~at~ves 
of MTS and the Mùnltoha government. Quest~oned why the CRTC would not treat 
Manltoba ln the same fashlon as l.t had Saskatchewan (where the carrler had 
ownershlp of the drops), Commisslon staff repl~ed that "Saskatchewan factually 
was an entl.rely dlfferent sltuatl.On (and that) the Commiss~on adapted its 
policy ~n that PrOVlnce for a number of external reasons essentlally beyond 
lts control" (NAC, RG 100, vol Il, flle 52, part 4, J Shoemaker memorandum 
to Cha~rman (Plerre Camu), 23 December 1977). The memorandum went on to say 
that the federal Mlnlster was ll.ke1y to want a qu~ck resolutl.on of the ~ssue 
but the Commlss10n would have to tread carefully wlth respect to l.ts pos~tl0n 
on drops, both because of "the dlff~cultles the Commlss~on ~s havl.ng in 
maintaln~ng pOI1Cy ~n 11ght of executlve department consultations and 
negotlat~ons" but also as "~t ser~ously can be argued that a sltuation l~ke 
that WhlCh has arlsen ln Saskatchewan would not have de"'eloped lf the 
Comm~ss10n had owned the drops" (Th~s comment was ~n reference to Saskatchewan 
proceed 1.ng Wl th 1 ts "CPN" ldea) (lbld . 3, 4) 

169. NAC, RG 100, vol. Il, flle 52, part 4, Michael Shoemaker let ter to Eric 
Lansky, 6 February 1978. 

170 NAC, RG 100, vol. Il, file 52, part 4, J. Meeklson letter to Lise Ouimet, 
25 January 1978 

171 NAC, RG 100, vol. Il, file 52, part 4, Michael Shoemaker letter to Pierre 
Camu. 7 March 1978. 

172. ibld 

173 NAC, RG 100, vol. Il, file 52, part 4, Marc Dolgin draft letter to D. 
Smlth, 26 AprLl 1978 

174 Brardo~~ Sl!..D., 26 Apr~l 1978· 1. The CRTC's reactlon to lts llcensees' 
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move was to have Legal Counsel for the Commissl0n prepare a letter putting on 
notice any of its Manitoba licensees who pursued further this line of action 
(NAC, RG 100, vol. Il, file 52, part 4, M. Shoemaker memorandum to L. Durr, 10 
May 1978). 

175. NAC, RG 100, vol. Il, file 52, part 4, Edward McGl11 telex to Jeanne 
Sauvé, 10 May 1978. The CRTC thought the MTS to be under pressure durlng thlS 
period to resolve the situation. The eXlsting lease wlth the Wlnnlpeg 
operators, if not termin~ted on or before B May 1978, would be carrled over 
for an addltlonal five years on its present terms and conditlons (NAC, RG 100, 
vol. Il, flle 52, part 4, J. Shoemaker memorandum to the Executlve Commlttee, 
12 April 1978). 

176. ThlS sentence is based on informatlon from' NAC, RG 100, vol. Il, flle 
52, part 4. Brandon Sun, 6 May 1978; Standing Committee on Broadcastlng, 23 
May 1978: 16'26; and Rouse of Commons, Debates, 25 May 1978: 5717 

177. The cable serVlce that ultimately got underway ln Saskatchewan was a 
basic 12 channel service on the Hfederal wlre H whlle CPN, on the Hprovlncial 
wire H, offered three channels. These were aIl closed Clrcult and lnvolved a 
movie channel, a childrens' channel and a premlum phone serVlce 

178. The lnformatlon in thlS sentence lS based on lnterviews with Meeklson and 
R. Cusson (telephone lnterview, 3 March 1989) 

179. QE. cit. 

180. See Globe and MalI, 1 December 1977: BI. 

181. Informatlon from Bernard Ostry, personal interview, 4 November 1988 
(henceforth Ostry). 

182. Informatl0n from Juneau lntervlew. 

183. Informatl0n from Yalden lnterview. 

184. The Leader-Post, 30 October 1976: 3. 

185. NAC, RG 100, vol. 14, file 66, part 2, Jeanne Sauvé letter to Nell Byers, 
13 January 1976. 

186. NAC, RG 100, vol. 14, file 66, part 2, M. Shoemaker memorandum to H. 
Boyle, C. Johnston and P. Grant, 15 January 1976. 

187. CBC Newscast. HThe National", 7 September 1975. 

188. Information from Shoemaker lntervlew. 

189. Informatlon from Lof tus lntervle~. 

190. Information from Juneau lntervlew 

191. lbld. Juneau maintalns that a declsion on the questlon of cable 
hardware ownershlp was needed soon after the establishment of the Commisslon 
due tO the hundreds of applications which were outstandlng. 

192. lbld. 

193. Information from Lof tus lntervlew 

194. Informatl0n from Yalden lntervlew For countervalling opinlons ta the 
portral t of Juneau as an omnlpotent chalrman of the CRTC, see the remarks of 
Pelletler (Broadcaster, Aprll 1970: 3) and Standlng Broadcastlng Commlttee 
Chalrman John Reld (Broadcaster, January 1974: 28) 
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195. Informatl0n from Shoemaker Interview. For a discussion which suggests 
that the situation of the DOC as a policy-maker had not really changed a 
decade later, see Chapter Five on the Introduction of pay-television. 

196. As noted in the text, the only cabinet directive that was issued to the 
Commission durlng the Pelletler regime was on the NCanadianization N of the 
broadcasting system. ThJS directIve had to be, in the final analysis, drafted 
by the CommiSSIon I·tself rather than the government. 

197 Informatlon from Juneau interVIew. 
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198. OpposltI0n CrItlc Nowlan, for Instance, quoted Minlster Rhodes of Ontario 
at this tlme as saylng that the federal government was "lntroducing" 
communicatl0ns policy Vla the CRTC (House of Commons, Debates, 21 April 1975: 
5038-5039 ) 

199. Informatl0n from M~chael Hlnd-Smlth, personal intervlew, 12 August 1988 
(henceforth Hlnd-Smlth). 

200. InformatIon from Juneau Interview. 

201. ibId 

202. Ibld 

203. 'rhe source of the DOC sentImpnt which vIewed the Commlssion reaction to 
ltS Intergovernmental accord as an "lnsult" has the potential to make for an 
interesting study, as much of the Department energy for reaching an accord 
with Manitoba and referrlng back the CommISSIon decISI0ns appears to have 
orlglnated from a lower level of the DOC bureaucracy than might be expected 
conslderlng the importance of the Issue at hand The lnitlative certainly 
seems to have rested in the early stages with offlcials other than the deputy 
minister or asslstant deputy mInlsters of the Department. Interestlngly, whIle 
Deputy Mlnlster Yalden descrIbed hlmself dS "more relaxed than most of hlS 
crowd" at that tlme (Information frcm Yalden InterVIew). Yalden was aiso 
percelved by sorne, however, as a po or admlnlstrator because he had allowed 
members of hls staff to "test out their wlngs" thus resultIng ln "fllghts of 
fancy" such as the Canada-Manltoba Agreement (Informatlon from Haillweli 
lnterview) ThlS lssue of the source of policy-lnitlatlon within the DOC at 
thlS tlme resurfaces ln Chapter Flve WhlCh deals wlth the Introduction of 
pay-televlslon, partlcularly ln connectlon with the Mlnlster's June 1976 
speech declarlng pay-televlslun "Inevltable" (For a dlScussion on the 
posslbliitles avaliable to more JunIor departmental offlclals to Initlate 
policy, and sometlmes see lt through to ImplementatIon, see Roman 1979: 
213-215) . 

204. The "legal questl0ns" concernlng the Department' s intergovernmental 
agreement largely revolved around the nlcetIes of whether the MinIster had the 
power to enter Into the Agreement when her responslbl1itles could be 
Interpreted as only Involvlng the techn~cal aspects of broadcastlng. 
Nevertheless the government ultlmately declded that between ·sectlon 5.2" of 
the DOC Act (which permlts the Department to negotlate Intergovernmental 
agreements), and "sectIon 23· of the Broadcastinq Act (allowing ministerlai 
review of CommISSIon licensing declslonS), the CabInet cou Id presumably take 
lnto conslderation any agreement reached by the DOC and justlfy referring a 
decision back to the CommISSIon 

205 Informatlon from Peter Grant, personal Interview, 21 December 1988 
(henceforth Grant) 

206 InformatIon from Shoemaker lnterview. 

208 Informatlon from Johnston lntervlew 
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209. The Key role that Commiss10n staff had played in devising the 
accommodation eventually reached in regard to cable hardware ownership for 
Manitoba ans Saskatchewan is suggested by an internaI agency memorandurn of 
April 1.976 (two years earlier) which asked whether the CommISS10n could pernat 
a division of the coaxial cable capacity among separate users (NAC, RG 100, 
vol. 14, file 66, part 2, J. Hylton memorandurn to C.C. Johnston, 2 April 
1976) . 

210. This sentence 1S based on information from IntervIews with McCaw and 
Dalfen. 

211. InformatIon from Grafstein interview. One of the orIgInal WInnIpeg 
licensees still claimed when 1nterviewed in 1988 that he had been on the verge 
of successfully renewing h1S contract with MTS until the DOC began its 
intensif1ed talks with Manitoba during the summer of 1976. 

212. Information from Juneau 1nterview. 

Chapter Four 

1. For an example of the argument that the CRTC has been a dom1nant 
telecornmun1cations policy-maker, see Jan1sch 1981' 5.184. 

2. Woodrow and Woods1de, ·Players, Stakes and Pol1t1cs . , 1986 172. 

3. Canada. Telesat Canada Act. S.C. 1968-1969, c 51. 

4. Chapman, J. H., et al. ~ Atmosphere and Space programs in Canada 
Ottawa' Queen's Printer, 1967. 

5. The more properly speak1ng ·political H reasons for the establ1shment of a 
Canadian domest1c satel11te system 1nvolves three areas of "national need", 
fulfillment of Wh1Ch were deemed of "vital 1mportance for the growth, 
prosperity and un1ty of Canada". These are' 1. the supplying of broadcastlng 
services 1n both French and Engl1sh to p01nts across the country. 2 the 
prov1sion of telephone and television service to p01nts 1n the North 3 thp 
supplementing of telecornrnunication services in the expand1ng east-west markel 
in southern Canada 

6. Informat10n from Lof tus 1nterview. 

7. 1bid. 

8. Informat1on from Gywn interv1ew. 

9. CRTC, Telecom DeC1S10n 77-10: 271. 

10. Electron1c Cornrnun1cator, 2 June 1976: 1. 

Il. Each member company of TCTS owns the ent1re plant 1n 1tS are a of operatlon 
and 1S solely respons1ble for the raising of cap1tal necessary for 
conLtruct10n of that plant and for the operation of aIl fac111t1es 1n lts 
are a The members ]01n~ly share the adrn1n1strat1ve costs and serVlce expenses 
of TCTS The organ1zat10n's 1nd1v1dual compan1es share the prof1ts of the 
System ln accordance wlth a "Revenue Settlement Plan" determined by the Boarrl 
of Management of TCTS (QP. C1t.: 273). 

12. ibId.. 271. 

13 NAC, RG 100, vol. 20, f1le 157, part l, O.S. Lof tus memorandum to J.M 
Shoemaker, 7 September 1976 

14. CRTC Telesat-TCTS Hear1ng Exam1nat1on File, D.A. Golden letter Lo Jeanne 
Sauvé, 7 September 1976 
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15. This clause of the Telesat-TCTS proposaI allowing the satellite 
corporation direct access to the marketplace is of importance for later 
Telesat developments. See Appendix 3. 

16. Information from Yalden interview. 

17. lbld. 

18. Information from Johnston lnterview. On the transfer of regulatory 
responsibll1ty for telecommunications to the CRTC, see also Chapter Three. 

19 Standlng Committee on Broadcasting, 25 June 1976: 54:4, 54:5. 
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20. A Commlssl0n memorandum at the time when the CommlSS10n assumed regulatory 
authority of telecommunlcatl0ns reveals the regulatory phl10sophy which would 
guide the agency in ltS new function: this regulation would be "of the 
'dynamlc' type rather than retrospective, wlth a social goal approach", thus 
belng manager laI rather than corrective in outlook (NAC, RG 100, vol. 5, file 
25, part 1, CRTC rnemorandum, "Review of Telecommunlcatlon Regulation", N.D.). 

21. The Comrnlssl0n embarked on a trainlng program for lts new 
telecommunlcatl0ns staff as the CTC people comlng ln were not up to snuff" in 
terms of abl11ty to do analytic work (Informatl0n from Jean Baby, personal 
lntervlew, 29 September 1988 (henceforth Baby(2». In fact, the CTC had had 
somethlng of a reputatlon of slmply grantlng whatever Bell or the other tel cos 
mlght request ln thelr appearances before the regulatory trlbunal, wlthout 
beforehand rnaking a critical independent analysls of thelr demands. 

22. Information from Boyle(l) intervlew . 

23. This sentence lS based on lnformatl0n from lntervlews wlth Boyle(2) and 
Yalden. 

24. Informatlon from Lof tus interview. 

25. The DOC-CRTC meetlng on Telesat-TCTS plans followed others he Id Slnce the 
CommlSS1on had assumed regulatory responslblllty for telecommunlcations. 
Durlng t1I1S tlme the CRTC also requested departmental documents on a variety 
of tOplCS ln order to asslst the agency "in establishlng an lnventory of 
lnformatl0n on baS1C telecommunlcatl0n lssues" (NAC, RG 100, vol. 5, file 25, 
part 2, Harry Boyle letters to Jeanne Sauvé and Max Yalden, 12 March 1976). 

26. NAC, RG 100, vol. 20, flle 157, part l, J.M Shoemaker memorandum to the 
Executlve Commlttee/ 1 October 1976. 

27. Infûrmatlon fr0~ Lof tus intervlew. The Commlsslon sentlment that the 
government at the tlme of Telesat's foundlng lntended the company to be 
lndependent lS reflected ln a CRTC document of 10ctober (1976). It mentions 
Klerans' appearance before the House Broadcastlng Committee ln 1969 wherein he 
stressed that wlth the Telesat Canada Act the government wanted ta establish a 
company winch would be run on a .. commerclal basis". The Commlss10n "Background 
Paper" read thlS to mean "self-supportlng" 

28. Informatl0n from Lof tus lntervlew. 

29. House of Commons, Debates, 8 November 1976: 838. 

30. CRTC, Telesat-TCTS Hearlng Examlnatl0n Flle (Jeanne Sauvé letters ta D.A. 
Golden and E. Thompson, 23 November 1976) 

31 The 'l'elesat Canada Act contalned a provls10n which specifled the limit of 
Invpstrnent the federal government could make ln the corporatl0n at any one 
tIme ThlS lImIt had already been reached wlth the constructlon and launchlng 
of lhe cOlporall0n's flrst generatl0n of satellltes (Informatlon from Baby(2) 
Intf'rVlcW) 



32. G.B. Doern and J.R. Brothers. "Telesat Canada" (in) A. Tupper and G.B. 
Doern (eds.) Public Corporations and Public Policy in Canada. Montreal: 
Institute for Research on Publ1c Policy, 1981. 242. 
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33. ibid. While Sauvé may have sa1d that implementat10n of the Telesat-TCTS 
proposaI would g1ve her greater influence over Canada's common carr1ers, she 
could probably obta1n as much 1nformation as needed about TCTS' workings to be 
"influential" through Bell and BCTel's membersh1p 1n the organizat10n 

34. Telecommun1cat10n activ1ty in Canada 1S a patchwork of regulatory 
arrangements, ownership and control. Of the members of TCTS, only Bell and 
BCTel are CRTC regulated (and under federal jurisd1ct10n); the other telco 
members are under e1ther provinc1al or mun1c1pal control 

35. CRTC Telesat-TCTS Hearing Exam1nat10n F11e, Harry Boyle letter to D.A. 
Golden, 26 November 1976. Section 320 (11) of the Ra1lway Act expl1citly 
gives the Comm1ssion the power to reV1ew the Telesat-TCTS proposed agreement, 
read1ng 1n part: 

AlI contracts, agreements and arrangements between the company 
and any other company, or any prov1nce, mun1c1pa11ty or 
corporat1on having authority to construct or operate a 
telegraph or telephone system or 11ne are subject to the 
approval of the Comm1SS10n and shall be subM1tted to and 
approved by the Comm1SS1on before such contract, agreement or 
arrangement has any force or effect. 

36. CRTC, Telesat-TCTS Hear1ng Exam1nation F11e, D,A. Golden letter to Jeanne 
Sauvé, 7 December 1Q76. 

37. ib1d., Jeanne Sauvé letter to James Snow, 28 November 1976. 

38. ib1d, James Snow letter to Jeanne Sauvé, 9 December 1976. 

39. NAC, RG 100, vol. 20, file 157, part 1, J.M. Shoemaker memorandum to Jean 
Baby, 17 January 1977. 

40. QE. c1t., D.A. Golden let ter to Jeanne Sauvé, 18 January 1977; R. Turta 
letter to Guy Lefebvre, 21 January 1977. 

41. NAC, RG 100, vol. 20, f1le 157, part 1, C. Johnston memorandum to M. 
Shoemaker, 19 January 1977. The Comm1ss10n was prepared to meet again w1th 
Telesat -in order to have a prel1minary discussion about the format of 
procedures for the hear1ng". 

42. NAC, RG 100, vol. 20, f1le 157, part 1, M. Shoemaker letter to Andre 
Lapointe, 3 February 1977. 

43. Informat10n from Boyle(l) 1nterv1ew. Noth1ng of the Department's response 
to the Comm1ss10n's dec1s10n to hold a hear1ng on the Telesat-TCTS proposaI 
was conveyed d1rectly to Boyle, but "1t came back to me". 

44. CRTC, "Not1ce of Publl~ HearIng H

, 16 February 1977: 2 

45. InformatIon from Lof tus 1nterview 

46. InformatIon from Baby(l) intervIew. 

47. Harry Boyle, Speech to the Montreal Society of Financ1al Analysts, 19 
January 1977 

48. Harry Boyle, Speech to the McG111 Management InstItute, 3 March 1977 

49 Boyle sa1d to t~IS wrIter that he could sense the rpsentmpnl 
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ris~ng in the room as he made his remarks regarding how the Commission 
intended to regulate telecommunications (Information from Boyle(l) interview). 

50. Globe and Mail, 6 April 1977: BI. 
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51. CRTC, Telesat-TCTS Hearing Examination File, Jeanne Sauvé letters to Harry 
Boyle and D.A. Golden, 10 February 1977. 

52. Jeanne Sauvé, Speech to the C~B annual meeting, 1977: 7. 

53. Informatl0n from Baby(2) lnterview. 

54. Stand~ng Committee on Broadcasting, 25 March 1977: 12:8. 

55. CRTC, Telesat-TCTS Hearlng Examination File, Guy Lefebvre letters to R. 
Turta (Telesat), Guy Houle (Bell Canada) and Rolans Bouwman (BCTel), 22 
February 1977 

56. CRTC, "Notlce of PublIc Hearing", 19 April 1977: 3. 

57. Informatlon from Baby(2) interview. 

58. NAC, RG 100, vol. 20, flle 157, part 2. CRTC Briefing Material, 21 April 
1977 . 

59. Informatlon from Baby(l) interview. 

60. See Chapter Five for more deta~ls on the Commission's deliberations on 
pay-televislon 

61. NAC, RG 100, vol 20, file 157, part 1. Aide-Memoire, "The TCTS/Telesat 
Satellite Communlcat~ons ProposaI", 1 September 1976. 

62. Electronlc Communl~ator, 23 February 1977: 1. 

63. CRTC, Hearlng Transcript, 25 April-2 June 1977: 30-1. 

64. ibld.: 51, 55. 

65. Ibid.' 89. 

66. The testlmony glven by Eldon Thompson, of TCTS, during the Commission 
hearing was more stralght-forward than that of Golden as he provided 
matter-of-fact responses to the questIons asked. His candidness, according to 
a sen~or CRTC offlc~al then present, was "completely unexpected". Indeed, 
Thompson's cooperatIon 50 contrasted with Golden's retlcence that Dalfen 
thanked hlm publlCly at the hearing for his efforts. 

67. QE Clt .. 873 . 

68. ibId. : 874 . 

69. IbId. : 876. 

70. ibId. : 943. 

71. Informatlon from Grant interview. 

72. Informatlon from Baby(2) Interview. 

73. TCTS' change of posItIon regardlng th~ disclosure of lnformatlon during 
the Commissl0n hearlng may have resulted from the new attItude taken by Ernest 
Saunders, then head of "Law and Cerporate Affairs" for Bell and hlS 
"real~zatlon that the approach that he had used w~th the CTC was not go~ng to 
work wlth the CRTC" A "hard-nosed" lawyer, Saunders was said te have 
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-- basically -run- the CTC while 1t handled telecommunications regulation 
(ibid. ) . 

74. Informat1on from Lof tus interview. 

75. CRTC, Hearing Transcript, 25 April-2 June 1977: 2716, 2946, 2955. 

76. Electronic Commun1cator, 4 May 1977: 1. 

77. ibid. 

78. Winn1peq Free Press, 3 June 1977: 8. 

79. Information from Kane interview. The CP.C, for instance, was pleased W1 th 
the reception it received by the Commission at the hearing in contrast to its 
previous experience before the CTC (1bid ). 

80. Informat10n from Lof tus interview. Ex-CRTC Cha1rman Boyle descr1bes the 
Commission deS1re for the part1c1pation of 1ntervenors at telecommun1cations 
regulatory hear1ngs as result1ng from' 

... there's a dance that goes on at these meet1ngs between 
Bell and the regulatory agency ... and (because of) the 
fantast1c resources available to Bell that aren't even 
available to the regulatory agency 1n preparat10n of a hearing 

you open up the forum to let other forces do the work for 
you ... (Informat10n from Boyle(l) 1nterv1ew) 

81. CRTC, Hearing Transcript, 25 April-2 June 1977' 614, 298. 

82. ibid. 3117. 

83. Jeùnne Sauvé, Speech to the CTCA an nuaI meeting, 20 June 1977: 4. 

84. 1.bid.: 11. 

85. Informat10n from Dalfen 1nterv1ew. 
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86. Informat10n from Baby(1) 1nterv1ew. On the issue of 
ministerial/departmental appearances at Comm1ssion hearings, see also Chapters 
Three and Five. 

87. Th1s sentence is based on information from 1nterviews with watt and Kane. 

88. The sources for this sentence are: Vancouver Sun, 19 August 1977: 23; and, 
Electronic Communicator, 10 August 1977. 1. 

89. Globe and 'id11, 11 June 1977: 37. 

90. CRTC, Telecom Decision 77-10, 24 August 1977: 265. 

91. 

92. 

93. 

94. 

ibid. : 266. 

ibid. : 275. 

ibid. 

The Commission decision on the Telesat-TCTS proposal in part reads: 

Although sect10ns 57 and 58 of the Nat10nal Transportdt10n Act 
prov1de the Comm1SS10n with certa1n anc1llary powers ta 
condit10n its approval on the performance of terms or to grant 
part1al, further or other re11ef, these do not 1n the 
Commiss10n' s V1ew, empower the Comml SSlon to req\ure appJ l cant S 
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to enter into a different agreement th an that present for 
approval under section 320 (ibid.). 

95. ibid. 

96. ibid.: 285-292. 

97. Electronic Communicator, 31 August 1977: 1. 

98. ibJ.d. 

99. Financial Post, 10 September 1977: 12. 
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100. ibid. Boyle took the opportunity of a speech to the Broadcast 
Executive's SocJ.ety to state that CRTC decisions are the "joint responsibility 
of the Comnussion" and not just that of the chairman (Harry Boyle, Speech to 
Broadcast Executlve's Society, 15 September 1977). 

101. FJ.nanclal Post, 24 September 1977: 10. 

102. Information from Kane intervJ.ew. 

103. Informatlon from Lof tus J.ntervJ.ew. 

104. Information from Johnston interv1ew. 

105. This sentence is based on information from interviews with Lawrence, 
Grant and Dalfen. 

106. QE. cit. 

107. Information from Shoemaker lnterview. 

108. Information from Lof tus 1ntervlew. 

109. This sentence is based on J.nformation from interviews with Baby(2) 
Lawrence and Baby(l) . 

110. Interviews with Boyle(l) and Dalfen provide the 1nformation for this 
sentence. President Golden of Telesat had been a career civil servant 
himself, holding the post, amongst others, of deputy minister for the 
Department of Industry dur1ng 1963-1964. 

111. Electron1c CommunJ.cator, 31 August 1977: 1. 

112. Information from Hal11well lntervlew. 

113. Informatlon from Yalden J.ntervlew 

114. lbld. In regard to the dlrective power, there existed within the DOC 
sorne concern that even J.f the Department possessed it and had been able ta 
issue a dlrect1ve ta the COIDmlSS10n on an issue such as pay-televisl0n, the 
Commisslon would still find a way ta "foot-drag" on the implementation of that 
directJ.ve 

115 Informatlon from Grant lntervlew. For its part, Commlssion thlnking on 
the DOC draft leglslatlon of 1977 (WhlCh attempted ta ratl0nalize the Radio 
Act, Broadcastlnq Act and CRTC Act of 1975 along with the communications 
sect 10ns of the Rallway Act) was that 1 t was .. awful". The Commissl0n response 
IdentJ.fled "130 mlstakes" ln the Department' s proposaIs (ibid.). 

116 Informatlon from Shoemaker lnterVJ.ew 

111 Ottawê\ ç.1:.!!~~n, 23 Mareh 1977: 20. 



118. Standing Committee on Broadcasting, 29 March 1977: 13.8. 

119. The sources for this sentence are: Ottawa Cit1zen, 23 March 1977: 20; 
House of Commons, Debates, 24 March 1977: 4280. 

120. B111 ·C-43" was cr1tic1zed on the basis that 1t st111 poorly specified 
where po1icy-making powers were to reside w1thin the government (Financlal 
Post, 2 April 1977: 19). 

121. On the Department's several attempts to enact leglslat10n dur1ng 
1977-1978, see Chapter Five 

122. DOC, "News Release", 3 November 1977. 

123. Off1ce of the privy Council, Order-in-Council P.C. 1977-3152. 

124. 2E Clt. 
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125. 1b1d: 2. The modif1cat10ns 1ntroduced by the government on the 
Telesat-TCTS proposaI placed condit10ns on Telesat's part1c1patlon as a member 
of TCTS by ensurlng that access to ItS serV1ces would be controlled by the 
Commission (and not by the agreement between Telesat and TCTS); thus "any new 
prospectl ve users of satell1 te communlcat10ns can appEeal to the regulatory 
body for d1rect contact w1th Telesat" (Gordon Hutch1nson, "The Defin1tlve 
Story on the Telesat-TCTS Affair" InSearch. (5) 1978· 20) 

126 2E. Clt.: 3. 

127 Electronlc Communlcator, 28 Sept. 1977: 1 

128. Electronlc Communicator, 19 Oct. 1977: 1. 

129. lbld.; Electron1c Communlcator, Il January 1978. 1. The rumour that the 
variance of the Comm1ssion ruling on the Telesat-TCTS proposaI had "been a 
hard deClSlon for the Cabinet to take" may have served to smooth the ruffled 
feelings of the partles the min1sterial act10n was bound to upset, such as the 
cable associdtlon (wh1ch urged lts membership to contact the1r cab1net 
m1n1ster (CCTA Commun1que, (2.17) n.d. 1977) The Order-1n-CouncÜ, 
nevertheless, was probably a fa1rly easy decIs10n for Cab1net to achleve 
consensus on, g1ven the number of cab1net m1nisters who had an 1nterest ln 
seeing the proposaI approved and the lack of public Interest 1n the matter. 

130. Electronlc Commun1cator, 19 October 1977 . 1. 

131. 1b1d. 

132. Informat1on from B.l.by( 1) interv1ew. 

133. Informat10n from Johnston interv1ew. 

134. Informat10n from Lof tus 1nterview. 

135 Information from Lawrence 1ntervlew. The Commission was expecting the 
CabInet reversaI of its Telesat-TCTS dec1sion, and had been glven 24 hours 
notlce of 1ts pendlng publ1cat10n (QE. Clt.). 

136. CRTC, "Press Release H

, 4 NovembeI 1977. 

137 Information from Grant 1nterv1ew. 

138. Toronto Star, 4 November 1977' C4; Globe and MalI, 14 November 1977: 8. 
Cabinet "background papers" on Telesat was, according to the newspaper, a 
recently-introduced class of cabInet document "supposed1y open to the pub11c" 

139 ElectronlC Communlcator, 5 Aprll 1978' 2 
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140. House of Commons, Debates, 7 November 1977: 625, 627. 

141. ibid. 

142. Standing Commlttee on Broadcasting, 24 November 1977: 1:57. 

143. ibid.: 1:45. 

144. See CCTA Communigue, 18 November 1977: 1. 

145. Jeanne Sauvé, Speech to the Royal Society of Canada, 29 November 1977: 
11 

146. DOC, News Release, 27 March 1975. 

147. Sources for this sentence are: Montreal Star, 14 September 1977: D14; 
and, Marketlng, 27 June 1977: 21. 

148. Informatlon from Boyle(l) lnterview. 

149. Informatlon from Lof tus lnterview. 

150. Informatlon from Johnston lnterview 
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151 Information from Llnd lntervlew. The case of bureaucratlc musical chairs 
regardlng lhe heads of the CRTC and DOC had already proven embarrasslng enough 
for the government as Juneau after quitting the Commisslon had lost his bld to 
become Minlster of Communlcations when he failed to be elected in Pelletler's 
oid rldlng after qUlttlng the CommlSSlon (on this, see Chapter TWo). Further, 
as actlng chalrman throughout aIl thlS, Boyle could concelvably have raised 
(ln hlS words) "a ruckas· lf the governmpnt had not formally appolnted him 
(Informatlon from Boyle(l) lntervlew) 

152 Informatlon from Boyle(2) lntervlew. 

153. Markétln~, 27 June 1977: 21. 

154 On Melsel's dlfflcultles while chairman, see Chapter Five; Boyle's salary 
was pegged only mlnlmally above that which he had earned while vice-chairman 
(QE 2-lt .) 

155. Information from Llnd lntervlew. 

156 Vancouver Sun, 19 August 1977: 23. Boyle stayed with the Commission 
untll the government-requested study on CBC/SRC (a deep concern of his) was 
completed 

157. See Montreal Star, 22 August 1977: A9. 

158 Information for thlS sentence 15 the Johnston intervlew and CCTA 
CommunIque, 15 September 1977' 2. 

159. Camu was approached about headlng up thp CRTC dlrectly hy the PMO. Camu' s 
personal frlendshlps seemed 1lkely an asset for hlID ln the posltion - he was 
personal frlends of both Juneau and Maurlce Sauvé, the husband of 
then-HInl ster of Communlcatlons, Jeanne Sauvé ('roronto Star, 24 September 
1977 D3). ---

160 The CAC III 1 ts court appeal t0 the CabInet overturnlng of the Commisslon 
decision on Tclesat-TCTS argued that Whll e the CabInet has the power ta "vary 
and resclnd", the CabInet had used the word ·vary· ln thlS lnstance ta 
eftectlvely turn the decision around and Substltute ltS own Judgment ln place 
of that \ollnch the ComnllSSlon had rendered (InformatIon from Kane IntervleW). 

Ibl John M01S~l, Speech to the CAMPUT Annudl MeetIng, 7 Septernber 1983· 3 
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162. John Meisel, Speech to the Canadian Assoc1at10n of Mun1cipal and Publ1c 
Utilities Tribunals annual meeting, 7 September 1983: 4. 

163. Legal precedence holds that 1f a body has certa1n powers under statut~, 
it must exercise these powersi thus 1f the CRTC is able to rule in a matter, 
it must do so. Meanwhile, on a pract1cal note, it is not feas1ble for the 
Commission to announce that it 1S not ready Hjust yet" to rule on a contract 
submitted for approval, as these agreements often come into operatlonal force 
before being legally sanct10ned (as happened w1th the case study at hand). 

164 Information from Dalfen 1nterview. 

165. Information from Lof tus intervlew. 

166. Information from Lawrence interview. 

167. 22· cit. 

168. lbiq. 

169. Information from Boyle(l) interview. 

170. Broadcaster, January 1979' 16. 
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171. Senior DOC staffers were of the op1nlon, as one sen10r deputy m1n1sLer of 
the t1me phrased 1 t, that 1f the CRTC COIllinssioners should find the 
Telesat-TCTS proposaI lmposslble to lmplement "they could always reslqn, at 
least that's the the way we saw lt. " 

172. Donna Kaufman, Lecture, McGl11 Law Faculty, Il March 1987. 

173, House of Commons, Debates, 20 October 1976: 267. 
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175, E.B. Ogle. 
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1. 

12. CRTC, Hear1ng Transcr1pt, 10 June 1975: 925. Pay-television was 
cons1dered at the June 1975 hearing as only one of many cable policy 1tems 
The hearing s1gn1fied the culm1nat1on of a three year "t1dying up" process of 
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policy. The Cornmiss1o~ had based 1ts assessement of the likely 1mpact ~f 
pay-televis10n dur1ng this per10d of 1971-1975 very much by the use of a "seat 
of the pants" approach. Feel1ng 1tself strapped for research funds and staff 
to devote to the subject, the Commission was mon1tor1ng events 1n the US as il 

source of 1nformat10n. Interestingly enough, none of the staft 1nvolved w1th 
the issue of pay-telev1sion at this p01nt had a strong background w1th cable, 
instead be1ng better versed w1th broadcast1ng (Informat10n from Hart 
interview) . 

13. CRTC, "Pol1c1es Respecting Broadcasting Rece1vlng Undertak1ngs." 16 
December 1975. 

14. Harry Boyle, Speech to the CAB, 26 April 1976: 26, 27. On the 1ntrigue 
surroundlng Boyle's acceSS10n to the chairmanship, see the dlSCUSS10n 1n 
Chapter Four. 

15. Informat10n from Boyle(l) lnterview Chairman Boyle proposed to CBC and 
CTV that the two organlzations set up a jOlnt pay-televisl0n channel (1n 
cooperation w1th the cable operators) of Canadian prograrnming repeats. He 
also suggested the establishment of a unlversal serVlce channel of CBC and NFB 
programming. The DOC, for its part, when lt learnt of these CRTC overturcs to 
the broadcasters, "was livld" (ibid.). 

16. For further details on the develop1ng aspirat10ns of the DOC, see also the 
discussl0n in Chapters Two and Three. 

17. Personal correspondence to the author from Pelletier. 

18. See Chapter Two for a discusslon on Pelletier's relat10nship with the 
agency. 

19. Jeanne Sauvé, Speech to the CCTA, 2 June 1976: 2, 10. 

20. ibid.: 4. 

21. ibid.: 4,3. 

22. On the issue of cable ]ur1sdiction, see also Chapter Two. 

23. Information from Lawrence interview. 

24. Information from Yalden lnterview. 

25. Hlnd-Smith had known Sauvé "quite weIl" Slnce the t1me when they were 



colleagues at the CBC twenty years before (Information from Hind-Smith 
interv1eW). Thus, with the new Minister, the cable association appeared to 
have an entrée to the DOC wh1ch it had not possessed previously. 
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26. The brewing tension between the DOC and CRTC reached a critical point with 
the Commiss10n's decision 1n 1974 to 11cense a third English-Ianguage network 
(Global). The Department felt the dec1sion constituted a policy 1ssue on which 
the government should have been consulted and resented that the Comrn1ssion had 
gone ahead w1th the serv1ce's introduction under the gU1se of 1t comprising a 
"regulatory 1ssue". Thus the incident of Sauvé's speech exhib1ted the 
-t1t-for-tat" nature of DOC-CRTC relat10ns at th1s t1me with the preva1ling 
sentiment, 1n the words of an off1c1al of the t1me, that if the agency could 
"hide beh1nd its regulatory mantle", the Department could likewise not tell 
the agency "what we've adv1sed the Min1ster to say". 

21. Information from R. Gower, personal 1nterv1ew, 21 September 1988 
(henceforth Gower). 

28. Harry Boyle, Speech to the CC TA annuai convention, 2 June 1916: 1. 

29. Broadcaster, December 1976: 1. 

30 Broadcaster, July 1916: 17. 

31. The sources for this sentence are: 1bid.; Marketing, 14 June 1976: 3. 

32. Standing Committee on Broadcast1ng, 25 June 1976: 54:10. 

33. CRTC, "publi~ Announcement", 30 June 1976: 1. Two months were apparently 
not suffic1ent time for many intervenors to prepare the1r submiss10ns for the 
forthcom1ng pay-television hear1ng, the Comrn1ssion announced in early August 
that it was extend1ng the deadline date for the f1ling of submissions to 1 
October (CRTC, "Public Announcement", 10 August 1976). 

34. Informat10n from Hart 1nterview. 

35. Information from Kane interview. 

36. Hugh Edrnunds, "The Big Picture", Cinema Canada. (3.30) August 1976: 15. 

37. QE. cit. 

38. Broadcaster, August 1916: 6. 

39. Edmunds, 1976: 15. 

40. F1nanc1al Post, 25 September 1976: 3. 

41. The CCTA, in the words of an official of the time, "was the DOC's only 
friend" on the 1ssue of pay-television. 

42. QE c1t. 

43. House of Commons, Debates, 1 November 1976: 624, 625. 

44 If public debate was indeed des1red on the 1ssue of pay-television, it did 
not need to be held only with1n the framework of a CRTC hearing as the House 
Standing Cornm1ttee cou Id also hold hearings. This would be a possibility over 
which, of course, the minister and the government had a considerable say in 
schedul1ng. 

45. CRTC, "Not1ce of Public Hear1ng", 3 February 1917 2, 4. 

46 Jeanne Sauvé, Speech to the Conference Board of Canada, 9 November 1976: 
4, 5 



- 47. Broadcaster, Decernber 1976: 1. 

48. A CRTC Research Branch working paper of this time (fall 1976) concluded 
that Sauvé hêd declared the introduction of pay-telev~sion as HimminentW du~ 
to the pressure appl~ed by impat~ent cable operators to prod the DOC into 
immed~ate ac~ion. This was due to the appearance of hotel/condom~n~um 
closed-circuit pay-telev~sion systems and m~n~sterial des ire to have the CRTC 
keep W control " (CRTC, ·Worklng Paper R-208", 1'2 October 1976: 14). 

49. House of Commons, Debates, 25 May 1977: 5931. 

50. Stand~ng Cornm~ttee on Broadcast~ng, 31 May 1977: 20:22, 22:22. 
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51. Marketing, 27 June 1977: 3, 21. In a bureaucrat1c sense, rather than any 
ideolog~cal one, Roberts may have been talk~ng about the need for further 
study on new broadcasting services due to h~s capac~ty as Min1ster 
·respons~ble vaguely for culture" and as a mln~ster who felt left out of the 
action on pay-telev1s10n occurr1ng at the CRTC and the DOC (Dalfen) However, 
if Roberts had spoken out 1n the hope of retrlev~ng sorne of thlS "act1on" for 
h1S department, he undoubtedly was d1sappoLnted. S1nce the edrly 1970s the 
Secretary of St~te had continued to be an Lnternally-weak department It had 
respons~b1l~ty for the CBC, NFB and the Canada Counc11 organ1zat1ons among 
others. In fact, any government ent1ty concerned w~th cultural/soc~al po11cy 
wh~ch did not eas~ly f~t elsewhere w~th1n the bureaucrat~c structure, seemcd 
to end up at that department (see also Chapter Two) Consequently, the 
Secretary of State's ab~l~ty to contemplate pay-telev~s~on and arr~ve at a 
rat~onallzed pol~cy posit~on which 1t could then f~ght for was probably 
hampered by the compet~ng sects wh~ch had a vo~ce w~thin the ùrgan~zat10n on 
the matter - the film ~ndustry, independent producers, the CBC, NFB and 50 on. 

52. CRTC, Hearing Transcr~pt, 13-16 June 1977: 5. 

53. The Council of Canad1an F~lmmakers v~ewed the government action as 
emanating from DOC want~ng to make eVldent ~ts new po11cy-making role, 
combined w~th a departmental view that the "CRTC had been d01ng a poor Job of 
regulating broadcast~ng and th1ngs had been gett1ng out of hand" (CRTC, 
Hearing Exam~nat~on File. Council of Canad~an Filmmakers, Submission, "Pay-TV 
in Canada". June 1977) 

54. QE. cit.· Il. 

55. ibid.: 329, 341. 

56. ibid.: 841. 

57. Vancouver Sun, 19 August 1977: 23. 

58. CRTC, "Report S-103", 12 October 1977: 1. 

59. Information from H~nd-Smith interview. 

60. CRTC, Report on Pay-telev~s1on. 1978: 54. 

61. Speculat10n was that the only adequate pay-television system proposed in 
regard to Canad~an content requirements would be a universal one, over which 
there was debate that "the CRTC did not have the legal power to set up even 1t 
it wanted to". There was sorne quest10n, however, of whether the Commission had 
tried to W1n approval for a un1versal system (Globe and Mail, 14 Marcl} 1978. 
1) . 

62. ib~d., 16 March 1978 6 

63. Informat10n from Helm 1nterv~ew. The lack of a clear ide a W1 tian the 
Cornm~ssion as to how to proceed w~th pay-television, even on the part of those 
who wanted to 1mplement the serv~ce, probably resulted from the fact that the 
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Commission had not conducted any significant new stud1es on the topic since 
the time of its last hearing (in 1975) (Information from Hart interview). The 
disi11usionment of pay-television supporters with1n the Commission due to the 
lack of resources avallable, led to sorne staff members going over to the DOC 
during the per10d 1977-1978 (QE. cit.). 

The suggestlon on the part of the CAB at the 1977 hearing that it was 
"prepared to get 1nvolved with pay-televis10n now that it looks 1nev1table" 
may have been meant more for publ1c consumpt10n th an anyth1ng eise g1ven 
subsequent events 

64. DOC, News Release, 14 March J978. Nevertheless, desplte Sauvé's remarks 
that she was 1n -no hurry" to have pay-telev1s10n lmplemented, the Min1ster 
was still read as "wanting" the service as 1t would g1ve her department "a 
whole new 1ndustry to preside over" (globe and Ma11, 16 March 1978 6). 

65. StandIng Committee on Broadcastlng, 23 May 1977 16:14, 16:29. 

66. lnformat10n from Shoemaker interview. 

67. ThlS sentence 1S based on informat10n from 1nterv1ews with Boyle(2) and 
Ostry. 

68. Informat10n from Kane 1nterv1ew. 

69. Aga1n, on the p01nt of cable jurlsd1ct10n wrangles, see Chapter Three. 

70. Electron1c Commun1cator, 5 Aprll 1978: 1. The atmosphere at the 
intergovernmental meet1ngs on communicatiQns reflected the character of 
federal DOC-provlncial relat10ns at that tlme, WhlCh was very tense w1th "a 
lot of hostllity" 1n the a1r (Information from Ostry 1nterview) 

71. The federal-prov1nc1al modelllng work on pay-telev1sion was just one 
compone nt of a serles of studies initiated by the DOC and performed on a 
b~.lateral baS1S w1th certa1n provlnces. The other areas included cable, 
telecommun1catlon compet1tion and 1ndustrial pollCy strdtegy 1ssues. 

72. lIeuse of Commons, Debates, 3 April 1978 4061. 

73 The 1nformatlon source for the sentence lS the Globe and Mail, 5 December 
1978: BI. lnterviewed for thls thesls, Ostry stated that his hopes for the 
Clyne Comm1ttee had been that N lt would say somethlng about communications 1n 
thlS country, where 1t stood and Its relatlon to culture and society es a 
wh01e (and that the Committee) was set up to draw attentlon of both the 
government and the publlC of the need to think about communications lssues 
that were belng dealt w1th 1n a piecemeal fashlon " 

7~. DOC, "News Rele5se", 30 November 1978: 2. 
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75. See Electron1c Communicator, 6 December 1978: l, 2. DOC Deputy Minister 
Ostry stated that he hoped the Commisslon "wasn't upset" over the Clyne 
Committee's creatIon and that the CRTC knew about its appolntment ln advance 
(Globe and Mail, 5 December 1978: BI). Former CRTC Cha1rman Harry Boyle 
however was later to write that wh1le provIncial author1tles evidently knew of 
the formatlon of the DOC study group, the Commlssion dld not (Globe and MalI, 
8 December 1978· 7). Camu, chalrman of the CRTC at the tlme of the 
establlshment of the Clyne Commlttee, contented himself wlth the remarks that 
"the Mlnister has that prlv1lege .,. as you can see, l'm belng very careful". 
Camu further stated that despite events lt wlii be "business as usual" for the 
CommISSIon (2E Clt.) Other observers however were not as careful as Camu 
and d1d not mUlee the1r words. The CAC .. Summary of Posltl.On" submltted to the 
Clyne Comm1ttee was 11lghly crlt1cal of what It v1ewed as the "ad hoc pol1cy 
role" of the Comm1ttee The CAC defended the Commlss10n durlng what lt called 
its "per1od of cr1s1s", a cr1S1S which 1t v1ewed as "created and almed, 1n 
part, at underm1n1ng the raIe of the CommIssion". The CAC further called on 
the Cornnnttee "to support an lndependent regulatory commisslon 1n on-golng 



policy-making and to calI on parliament to live up to its responsibility for 
major policy determinat10ns H (NAC, RG 100, vol. 25, file 218, CAC HSuID~ary of 
Position", 18 January 1979: 1, 3,4). 

76. Globe and Mail, 5 December 1977: 8. 
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77. NAC, RG 97, vol. 430, file 5-4014-3-3, part 1, J.P. Lefebvre (Assistant 
Deputy M1n1ster) memorandum to Bernard Ostry (Deputy Min~ster), 13 Apr11 1970. 

78. Informat10n from Helm 1nterview. 

79. Informat10n from Dalfen interv1ew. 

80. pierre Camu, Speech to the Men's Canadian Club of Vancouver, 27 February 
1979: 4. (Echoes of Juneau's remarks eight years earlier) (se~ Chapter Two) 

81. Informat~on from Johnston interv1ew. 

82. Broadcaster, April 1978' 7. 

83. Globe and Ma11, 18 March 1978: 14. 

84. F1nanc~al Post, 2 December 1978: 9 

85, The sources for th1S sentence are: Informat~on from Jean Fournier, 
personal 1nterview, 1 December 1988 (henceforth Fourn1er); and, Financial 
Post, 25 November 1978: 9. 

86. QE. cit. 

87. Information for the sentence is from the Watt interv~ew Possible 
add1t10nal reasons why the Department did not obta~n passage of 1ts proposed 
communicat10ns leg1s1at10n (and d~rectlve power) at that t1me included, 
accord1ng to a min1sterial a1d of the time, the fact that the House's 
legislat1ve schedule was Hln a complete mess H during the last months of the 
Trudeau government before its 1979 elect10n loss. As weIl, sorne senior 
departmental offic~als aiso sensed Ha certa1n lack of m~nisterial w~ll on the 
matter H. 

88 Informat10n from Halllwell 1nterview 

89. Reference for the sentence 1S the Shoemaker ~nterv1ew Certa1n 
Commissioners by 1978 were less retlcent to V1S~t the Department to speak with 
Sauvé or the DOC on an 1nd1vidual bas~s. These ~ncluded Charles Dalfen and 
Roy Faibish (ibid.). Both were Sauvé appo~ntees and Fa~b~sh had been a 
personal acquaintance of the Minister before his appolntment ta the Comm!_ss~on 
(Informat10n from Hal11well ~ntervlew) 

90. The DOC annual report whlch appeared at thls t~me remarked that 
Hbroadcasting (had) become a major p011Cy preoccupation of the Department" due 
to 1tS determ1nate role 1n produc~ng Canadlan programm1ng (DOC, Annual geport, 
1978-1979 1979: 10) 

91. Broadcaster, July 1979' 9. 

92. The DOC stated that the reason for the 1979 round of consultat~ons on 
pay-telev1s~on was the threat of new technology allowing cable compan~es lo 
tap Amerlcan satellites and the~r speclalty programmlnq (Globe and Ma~l, 2 
March1979.5). 

93. Information from Fourn~er interv~ew 

94. Other examples of departmental ~nlt~at1ve on the top~c of pay-telev~sion 
dur~ng the period 1978-1979 1ncluded the hold~ng of a nat~onal conference on 
pay-televls~on (wh~ch the Comm1SS10n attended) and contlnulng ongolng 
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statistical work on pay-televisl.on which the Department had begun (ibid.). 
Meanwh1le, the Department was trying to gain improved access to routine 

Commissl.on regulatory dec1s10ns. The Department asked the CRTC if the "current 
haphazard process" by which it was notified of Commission decisions "only 
after they have been made public (thus) causi1g problems for the Minister in 
the House" could be 1mproved The CRTC assured the DOC that arrangements would 
be made so that the Department rece1ved "important CRTC decisions immedl.ately 
on their release" (NAC, RG 100, vol. 25, f1le 218, Jean Fournier letter to 
J.M. Shoemaker, 17 Apr1l 1979, J.M. Shoemaker letter to Jean Fournier, 21 
Apr11 1979) The Department felt compelled to formally wr1te the Commission 
on thlS matter as "the M1n1ster's offl.ce was lucky to get a CRTC dec1s10n the 
same day it came out" It had occurred on several occasions that not only 
would the med1a know of Comm1ssion decls10ns before the Mlnister but so would 
the Oppos1t10n cr1t1C. Th1s was Patrick Nowlan, who had a personal 
relationshlp w1th Boyle of the CRTC, a man who Nowlan regarded "as one of the 
titans of broadcast1ng 1n th1s country" Meanwhlle, nowever, relatl.ons between 
Sauvé and Nowlan were stra1ned. 

95 MacDonald comblned hls DOC portfol10 w1th that for the Secretary of State. 
Thl.s lessened the poss1bil1ty of rlvalry between the minlstries but raised the 
questlon in the H0use of whether the government intended to ·wipe out" the DOC 
(House of Commons, Debates, 7 November 1979: 1043). 

96. Globe and Ma11, 4 October 1979 1. 

97 . ibl.d. 

98 Globe and MalI, 26 October 1979: 10. The apparent m1nisterial des 1re to 
accommodate prov1nc1al asp1ratl.Ons on commun1cat10ns issues was also reflected 
in the federal government's request for provincial input on the fill1ng of 
"key vacanc1es" at the CRTC (DOC, News Rclease, 12 October 1979), Sorne 
provlnces d1d not appear to be eas1ly placated however. Both Nova Scot1a and 
Bri tish Columbia were d1spleased that the CRTC was yet again asked to become 
1nvolved w1th the process of 1ntroducl.ng pay-television (Broadcaster, November 
1979: 7) 

99. Davl.d MacDonald, Speech to the Canadian Broadcasting League, 250ctober 
1979: 7 

100. 1bid. 

101. D. MacDonald letter to C. Dalfen, 22 November 1979: 3. Th1S reference and 
the next are from the DOC "News Release" of 29 November 1979. 

102 C. Dalfen letter to D MacDonald, 26 November 1979, 

103 Informat10n from Fourn1er l.nterv1ew. 

104 A prov1nclal representat1ve later conceded that the wording of the 
pay-televlslon guidell.nes forwarded t0 the Comm1SS10n was "very broad in 
nature" . 

105. Sentence reference 1S the H1nd-Smlth intervlew Llkewise, the modelling 
work that the Department had been doing on pay-telev1s10n, wh1ch was shared 
with the Commiss10n, had llttle ult1mate 1mpact on the flnal pay-telev1s10n 
pol1cy outcome (Information from Helm lnterv1eW) Nevertheless, these 
gUl.de11nes and modelll.ng work were to be the f1rst (and last) 
gUl.dance/materlal the CRTC received from the Department on the 1ssue of 
pay-televlsion (Hart) "apart from the lnnumerable letters and calls that went 
back and torth between the two agenc1es" (QE. cit.). 

106. Information from Fournler l.nterv1ew 

107 lb1d. 



388 

108. Standing Commlttee on Communieatl0ns, 29 November 1979: 6:9. 

109. Information from Gower 'lnterview. 

110. References for the sentence are: Broadcaster, August 1980. 44, and the 
D·ilfen lnterview. The Commisslon was more than wllling to conduct a hearing 
on the extenslon of serVlce, as requested by the DOC, because thlS was a 
matter whlch had long been a preoeeupatl0n of the ~gen~y Pay-televlsion was 
still, ln the CommlSSlon view, a matter of lesser pr10rlty. Nevertheless the 
eomm1ttee members had "no trouble wlth the mandate" exeept that the 11nkage 
drawn between the two lssues caused sorne dlffleulty, wlth the commlttee 
needl.ng to "thlnk about how to handle l.t" (Informatl0n from Charles Fever, 
personal lnterVl.ew, 23 August 1988 (henceforth l'ever)). The DOC had connected 
the two issues, (extenslon of service and the 1ntroductl0n of pay-televlSl0n), 
encouraged by the cable l.ndustry, wl.th the lded that the lntroductl0n of 
pay-teleV1Sl.0n ln the cabled parts of the country, could contrl~ute towdrds 
the l.ntroductl0n of both flrst serVlce and improved serVlce 1n "underserved 
regions" of the natlon In the co~lectlve mlnd of the CRTC "thlS was an odd 
connectlon to make" (Informatlon from Gower lntervlew) The Therrlen 
eomml.ttee proceeded to uncouple the two as lot dld not see why the extenslon of 
serVl.ce should be ln any way dependent on the fate of pay-televlsl0n Ul?~~ ). 
The Commlssion followed thl.S approaeh ln ltS ultimate lmplementat10n of the 
eomml.ttee's report. 

Dalfen had entered lnto thlS dl.alogt:e w1th the Mln1ster for he t(·1\. t hat 
there was nothlng "lmproper ln dl.seussl.ng what the commlttee would look at" 
and the arr l. val of a new mlnlster promoted an attltude of "let' s have il f resh 
look at pay-televlslon" (Information from Daifen lntervlew) 

111. Broadcaster, January 1979: 16. 

112. ~. el.t 

113. St~ndl.ng Committee on Communicatl0ns, 4 December 1979' 7 35. In his 
appearance before the House Committee after MacDonald, Dalfen also seemed 
eonscl.OUS of the need to have as little "delay" as posslbie regardlng 
pay-teleV1Sl.0n (lbld., 6 December 1979: 8:7) 

114. For detalls on MacDor.ald· s l.ntentlons for the latest set of DOC 
leglslatlve proposaIs, see the Globe and Mail, 16 Oetober 1979. 5, and the 
Broadcaster, November 1979: 8. 

115 Marketlnq, 26 November 1979: 32. 

116. See Globe and MalI, 9 January 1980: B2. 

117. CRTC, "PubllC Announcement" , 8 January 1980: 79. 

118. See Globe and MalI, 9 January 1980 B2; Broadcaster, Mareh 1980' 47 

119. DOC legal eounsel and the Department of Justlce had advised, for the 
usual reasons, agalnst a departmental submlssion to the CRTC hearing 
(Information from Fournler lnterview) 

120 DOC, Annual Report, 1979-1980 1980' 11. 

121 Bes1des saying that the tlme to aet on pay-teleVl.Sl0n 1S now", Fox also 
remarked that although ln ltS "arly years the CRTC had "had to break tral.l 
over sorne very rocky terral.n" (and fulf1ll roles as dl.fferent as those of 
legislator and ]udge), henceforth the COmmlSSl.0n was slmply to estabilsh and 
enforce regulat10ns only wlthln the eXlstlng leglsIat1ve framework (FrancIs 
Fox, Speech to the CAB annual meeting, "The Government Role ln 
Communlcations" , 29 Aprli 1980' 1, 4) 

122. Informatl0n from Fever lnterVl.ew. 
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123. CRTC, The 1980s, A Decade of Diversity: Broadcastinq, Satellites and Pay 
TV. July 1980:~ 

124. Globe and Ma11, 1 August 1980: 6. 
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125. ibid. Once 1t had divorced pay-television from the question of 
extens10n of service (and the eXlst1ng broadcast1ng system ln general) the 
Therrien Cornm1ttee carne qU1ckly Nand easilyN to the conclusion that as long as 
noth1ng else was at risk, let those clamouring for pay-televislon 11censes "do 
as they want" (Informatl0n from Fever 1nterview). The cornrnittee was thus 
signif1cant, for 1n promot1ng the real1zat10n that the 11censing of 
pay-televlsion "w111 not be the end of the wor1d N, 1t broke the stalemate 
exist1ng on the questlon ~nd restarted the process towards resolution of the 
issue. However, wh1le the questlon of "whether" pay-television went smoothly, 
this was much less the case w1th the quest10n of "how N pay-televis10n This of 
course was a quest10n WhlCh could walt for another day (ibid) 

126. Broadcaster, September 1980 9. 

127. Informat10n from Gower interv1ew The ~herr1en comm1ttee Report had 
inlt1ally b6en subm1tted ta the CRTC ExecutLve Committee as Nit was the body 
that would lmplement any recommendat10ns" ,Informat10n from Lawrence 
interv1eW) 

128. 1bid 

129. Me1sel had asked Fox ta meet with Commission representatives alone in 
order to discuss the Therrien report, but the Minister vetoed this suggestion 
saylng he wanted departmental offic1als with him in any meeting he might have 
with the agency (Informat1on from John Melsel, personal lnterview, 1 November 
1988 (henceforth Meisel». 

130. 1bld 

131. Informat10n from La Ifrence lnterview. 

132. CRTC, "Public Announcement", 21 October 1980: 1, 2. 

133. House of Cornmons, Debates, 22 October 1980: 3929. To the remark of 
whether "duress N had been applied on the Comm1ssion, Fox replied that the 
Therrien report d1d not necessarlly represent the V1ews of the who1e of the 
CRTC - thus the recornrnendatlon did not ental1 a policy shi ft by the CRTC 
(ibid.: 3930) 

134. Broadcaster, NComment", October 1980: 80. 

135. Globe and Mail, 13 December 1980: B3 

136. Stand1ng Comm1ttee on Cornmun1catl0ns, 15 July 1980: 3:6. 

137. Globe and Ma11, 30 December 1980' 4. Me1sel had been pressing MacDonald 
and Deputy Mlnlster Ostry "practlcally from the day l arr1ved at the CRTC N to 
fill the outstandlng CRTC cornrn1SS1oner pos1tl0ns (Information from Meise1 
lnterv1eW) . 

138 Reference for the sentence 1S the Gower 1nterv1ew. The "unhelpful 
recept10n· that Melsel met w1th on the part of sorne Conuniss10ners was 
partlally connected ta hlS asklng M1n1ster MacDonald to take h1m over ta the 
CRTC to meet the full CommlSS10n after he had accepted the post as chairman. 
The V1S1t was made 1n the company of DOC Deputy Min1ster Ostry This was an 
actlon wh1ch scandallzed sorne members of the CommlSSlon who felt that Me1sel 
had perm1tted an lntrus10n by the Department 1nto the affa1rs of the 
CommlSSlon Me1sel confesses h1mself to be completely obllV10US at the time ta 
any of these departmental-agency relat1onsh1p "nuances (~. c1t.). 
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139. Globe and Mail, 2 April 1980: 7. 

140. This sentence is based on information from interviews with Halliwell and 
Lind. The agency was in a state of "chaos" during the period 1977-1979 as 
Commissioners, unimpressed with Camu's competency, had taken to challenging 
him "daily~ (Information from Lind interview). 

141. CRTC, "publlC NotIce" 1 21 April 1981. 

142. FranC1S Fox, Speech ta the Canadlan Conference on the Arts, 7 May 1981: 
17. 

143. Globe and MalI, "Editorial", 19 May 1981: 6. The remarks of Meisei on 
pay-televlsion trace the evolution of the new Chairman ln his job, a process 
which took him from being initially "overly-open and lnnocent" to eventually 
adopting, with time, a more cautlous attitude (Information from Gower 
interview) . 

144. Informatlon from Lawrence intervIew. 

145. InformatIon from Melsel intervlew. 

146. InformatIon from Gower Interview. 

147. Globe and MalI, 13 August 1981 5. 

148. InformatIon from Lawrence IntervIew. 

149. Globe and MalI, 8 September 1981: 7 

150. Glob.~ and MalI, 9 September 1981' 8. 

151. Federal-ProvIncIal Conference of Ministers of Communications. 
Closing Communlque". 9-10 September 1981. 

152. CRTC, Hearing Transcrlpt, September-October 1981: 186. 

153. 

154. 

155. 

156. 

157. 

158. 

lbid. : 551, 553. 

ibid .. 989. 

ibid: 1003 

Informatl0n from Helm interview. 

Information from Lawrence IntervIew 

Melsel sald that ln the calI for pay-teievision applIcatIons. 

That even so crucIal a factor as Canadlan content was left 
undefined, and that suggestlons were sought about lts 
approprlate levels and how they should be measured, indicated 
the extent to which the Commlssion was trylng to Involve 
applicants ln the process of formuiating sorne of of the rules 
(John Meisel, Speech to the Delta DIalogue Series, 15 December 
1981: 17). 

159. Financlal Post, 7 November 1981: 53. 

160. Information from Gower Interview. 

"Joint 

161. DOC, 23 October 1981: 4 (NAC, RG S7, vol. 430-5055, flle 24, part 1). 

162. Gower 
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163. On the jurisdictl0nal issue, see the following submissl0ns to the CRTC 
hearlng of September 1981: Government of Labrador and Newfoundland. 
·Submission H, 24 September 1981; Government of Britlsh Columbia. HSubmission H, 
18 September 1981. 
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164 NAC, RG 97, vol. 430, flle 5055-24, part 1, DOC memorandum, 23 October 
1981. The slowness of the pace of the talks on reconciling pay-televisl0n and 
jurlsdictl0nal questlons lS eVldent in the fact that pay-televlslon had been 
dlscussed at the Federal-Provlncial Minlsters Conferences in 1977, 1978 and 
1979 (as weIl as September ]981), lt was not untl1 the 1979 meetlng that the 
goal of harmonlzlng the res~~ctlve interests of the federal and provln~ial 
governments was set. The statement drafted at that tlme slmply sald 

The development of pay-televls10n ln Canada should take place 
withln a framework that fosters the orderly development of the 
1ndustry and that accommodates the interests and prl0rlties of 
provlnclal and federal governments in pay-televlslon (NAC, RG 
97, vol 430, flle 5055-24, part 1, DOC, HDraft Report", n.d.). 

165. Globe and MalI, 29 January 1982: 3 

166 ib1d; Globe and Ma11, 20 March 1982' 12. The remark of Fox that 
pay-televls10n would be~deralH, carne in response to Quebec announcing a 
serles of regulatl0ns for pay-telev1s10n 

167 John Me1sel, "Statement", 18 March 1982' 1 

168. Informat10n from Gower lnterv1ew. Melsel said that his mlnd on 
pay-teleVlsl0n was not made up unt11 after the 1981 hearing had ended and a 
reV1ew of the appl1cat10ns begun (Informatl0n from Melsel interv1eW). 

169 Th1s sentence 1S based on lnformatl0n from the Melsel, Gower and Lawrence 
lnterv1ews It can be noted that the 1982 pay-televis10n 11cens1ng dec1sions 
were rather unusual 1n that they constltuted an except10n to the general rule 
that posseSS10n of a CRTC 11cense 1S a lnfal11ble ·perm1t to make money". The 
except10nal approach 1n the case of pay-telev1s10n was posslble, of course, 
because the Comm1!JS10n had d1vorced pay-telev1s10n from baslc service ln order 
to allow entrepreneurs to "do the1r own thlng H Nevertheless, the deClsion 
also 1ncluded, unusually, the publ1c dlssent of two Comm1SS10ners who felt 
that the 11cens1ng scheme was over-subscr1bed 

170. DOC, Annual Report 1981-1982 1982· 65. 

171 Th1S sentence 1S based on lnformation from the Fourn1er aDd Helm 
lnterv1ews. See also Globe and ~a11, 5 March 1983: P12 The provinces, on 
the whole, were pleased w1th the 1982 pay-televlslon 11censlng reg1me as it 
avo1ded the creatlon of a natl0nal monopoly and prov1ded (somewhat) for the 
establ1shment of a more flexlble 1ndustry structure The pattern of mult1ple 
11censes allowed sorne element of reg10nal control and ownershlp. 

172 The sources for th13 sentence are R S Wlison, "An H1stor1cal/Crlt1cai 
Analys1s of the Evolut10n of Canada's Pay-Televls10n PoI1cy", Master's thesls, 
Unlvers1ty of W1ndsor, 1985 132, see also, R. Woodrow and K Woods1de. HA 
Cornmentary on the CRTC I,1cens1ng DeC1S1on of 19 March 1982" (ln) R. Woodrow 
and K Woods1de (eds) The Introductlon of pay-Telev1s10n ln Canada 
Montreal Inst1tute for Research on PubllC POI1CY, 1985 211-227. 

173 CCTA Commun1que, 26 March 1982 1 H1nd-Sm1th was quoted that the "CRTC 
(had) met most of the concerns expressed by thlS 1ndustry as be1ng lmportant 
to the successtul 1ntroduct10n of Canadlan pay-telev1s10n" 

174 InformatIon from Juneau 1nterv1ew 

11') Informilt 1011 from FournIer 1nterv1ew 
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176. Stdnding Comm~ttee on Commun~cat~ons, 18 May 1982. 31:28, 31:29 Just 
after the Minister' s appp.arance before the comm~ t tee, yct another 
federal-provincial conference of commun~cat~on m~n~sters was held dur~ng winch 
pay-televis~on was on the agenda These talks also d~d not arr~ve at any sort 
of an agreement, w~th the resuit that eommun~eat~or.s (and a resolut~on of ~ts 
jurisdictional questions), d~d not f~gure ~n the const~tut~onal accord reaehed 
at, later that year (Franc~s Fox, "Pre-Conference Statement by The Honourable 
Minister Franc~s Fox M~n~ster üi Communlcat~ons Canada to the 
Federal-Prov~nclal Conference of Communlcat~on M~n~sters", 20 May 1982) 

177. FranelS Fox, "Statement", 14 May 1982 

178. Globe and Mail, 15 May 1982. 814. 

179. QE. e1t 

180 FranelS Fox, ·Statement", 23 September 1982. 

181 Globe and MalI, 23 September 1983: BI 

182. W~lson, 130 

183. Informat~on from Juneau ~nterv~ew 

184. CRTC, Canad~an Broadcast~ng and Telecommun~cat~ons 

185 Informat~on from Shoemaker ~ntervlew 

., 1980. 57. 

186 The Department's 1976-1977 annuai report makes the unenl~ghtenlng remark 
that the H federal government was develop~ng pOllC~èS to ensure that lt 
eontr~buted poslt~vely to the Canad~an broadcast~ng system" (DOC, ~nnual 
Report, 1976-1977 Ottawa Mlnlster of Supply and Serv~ces, 1977 6) In 
euntrast the report of the Comm~ss~on was far more detalled on the subject l t 
set out a ser~es of quest~ons governlng the "form, compos~t~on and tunct~on5 
appllcable to a pay-televlSl0n agency(les) " These questlons were l~sted 
in order to frame the forthcom~ng publlC hear~nq's dlScuss~on on 
pay-telev1s~on ln llght of the ~nconclus~ve mater~al that had been presented 
to the Co.nQ1SS10n the prevlous October (CRTe, Annual Report l1L~~977 1971 
6). The reference for the sentence's quoted remarks lS the Lawrence 
l.nterv~ew 

187. If pay-televls~on had been cons~den' 1 mply as a type of "programme 
provlder" and not as a "broadcastlng undert, 1 ng" the DOC would have 
presumably been able to llcense the serVl:e wlthout need~ng to ~nvolve the 
CRTC (ibld.). 

188. Information from Fever lntervlew 

189 Information from He]m interView. 

190. Standing Commlttee on Commun~catlons, 29 November 1979: 6:14. 

191. ThlS sentence lS based on lnformatl0n from the Dalfen and Kane 
interviews. 

192. Jeanne Sauvé, Speech to the CAB annual meetlng, 18 Aprll 1977: 12. 

193 Stand~ng Comm~ttee on Commun~cat~ons, 23 May 1978. 16:29, 

194. Informat~on from Melsel ~nterv~ew 

195. Informat~on from Shoemaker ~ntervlew D1SCUSSlon of $pecif~c 
appl~catlons would of course comprom~se the notion of "r,a~ural Justlce" 

196 Informatlon from Lawrence ~ntervlew 
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197. Information from Meisel lnterview. 

198. ibid. 

199. On this, see CC TA News, n.d. 1979: n.p. 

200. Informatlon from Gower lntervlew. 

201 This sentence lS based on information from interviews with Lawrence and 
Boyle. 

202. Informatlon from Melsel lnterview 

203. lbld. Both Meisel and Fox found the methods of the cable association 
"unpalatable" and often ·commlserated wlth each other over this" (ibid.). 

204. Informatlon from Gow~r lntervlew. 

205 Informatlon from Llnd lntervlew. 

Chapter SlX 

1 DOC, Telecommlsslun. Study 2(a) Ottawa: Informatl0n Canùda, 1971. 66. 
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2. The (RTe, offlclally, does not have a position on the questl0n of it maklng 
pOI1Cy as ùpposed to the government (remark made by Dalfen to the Standlng 
Commlttee on Communlcatl0ns (1 December 1979: 7 28» Nevertheless, other 
statements from CommlSS1.on sources ascrlbe a pollcy-maklng role to the agency. 
Thus the CRTC annual report for 1981-1982 speaks of a "functlon exercised 
under Ils supervlsory powers (belng) pollcy-maklng ..• (CRTC Annual 
Report, 1981-1982 1982' 22) COlnCldentally, then-CRTC chalrman, John 
Melsel, consented that a number of Commlss10n decls10ns for that year would 
"shape publlC POllCY· (Globe and Mall, 27 June 1980· B3) 

3. Flnanclal Pos~, 30 June 1979· 6. 

4. Marketlng, 26 November 1979 34 

5 CRTC, ·Worklng Paper R-147", June 1973: 27. 

6. Informatlon from Grant lntervlew. The lnterpretation that the Supreme 
Court has cI1dorsed a CommlSS10n pollcy-making role results from its "Capital 
C1Lles" declsl0n of the late 1970s. 

8. Standlng Commlttee on Broadcasting, 15 November 1973: 26:25. 

9 Spe~ldl Commlttee of the Senate on the Mass Medla, 1970: 223. 

10 Standlng Commlttee on Broadcastlng, 14 November 1967: 20. 

Il In the past lt was safe to generallze broadcastlng policy as regulating 
lhe message and ltS cultural lmpact; telecommunlcatlons regulatlon, on the 
other hand, characterlstlcally focussed on economlC matters and the means of 
transmlSS10n 1I0wever, the lncreaslng convergence of broadcasting and 
telecommunlcatlons technologles wll1 render su ch a blfurcatl0n of policles 
Increaslngly dlfflcult to malntaln. 

12 ~cholng the earller remarks of Juneau (quoted ln Chapter Two) , Melsel 
spok~ ot the Broadcastlng Ac~ to the Standlng Commlttee on Communlcatlons as 
provldlng the reference for the "broad POllCY· that the CommlSS10n makes, 
pollcy whlch WdS developed wlthln the "goals set up by Parllament" Melsel 
Wt'Itt on t 0 acknowll"'dge, however, as Juneau d1d not, that CommlSS10n 
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regu1ation-mak~ng can compose Npo1icyN: 

... what happens, of course, is that slow1y, and as it were by 
stea1th, somet~mes the broad po1icy issues become as it were 
contaminated by the case 10ad that we bui1d up in response ta 
particu1ar dec~s~ons (Standing Committee on Commun~cat~ons, 15 
Ju1y 1980· 3: 11). 

13. Informat10n from Da1fen ~ntervlew. 

394 

14. The PCO has ~ndeed been of the opin~on that as the Cornrn~ssion to 
spokes-m~n~ster re1at10nship 18 not c1ear, it ~s best not ta try to c1arify it 
"too much" (Informat10n from Juneau interview). 

15. Informat~on from Gwyn 1nterview. 

16. Informat10n from Me~sel 1nterv1ew 

17. Information from Hart( 1) 1nterv~ew . 

18. Informat10n from Boyle(l) ~ntervlew . 

19. Informat10n from Nev1lle ~nterv1ew. 

20. Interv~ew from Juneau 1nterv~ew. 

21 Interv1ew from Ha11~we1l ~nterv1ew. A former DOC M1n1ster ~Ilterviewed for 
this study stated that the idea of us~ng the budget of the CRTC as a lUedn8 of 
control1~ng the pol1cy d1rect~on of the agency "never occurred", nevertheless, 
now the CRTC budget 1S not publ~cly exam~ned until after it has been subm1tted 
to Treasury Board through the DOC 1U1nister Th~s a1lows the S~ tllatlon to 
arlse, ~n the words of a former CRTC off~c~al, that H 1f the CRTC does not have 
the support of the m1n~ster, ~t 1S not g01ng to get anywhere W1th 'l'reasury 
Board" (Informat~on from Hart(l) interv~ew). 

22. Informat10n from Juneau lnterv~cw. 

23. Stand~ng Comm1ttee on Broadcast1ng, 3 Apr~l 1974 : 6·17. 

24. I1Jformat10n from Nev1lle 1nterv1ew 

25. Information from Me1sel 1nterv1ew. 

26. Informat~on from Ostry 1nterview. 

27 The way for Cab1net rev~ew of a CRTC dec~s10n appears to have been cleared 
by ~ts cons~derat10n of a CTC judgment regard~ng Bell Canada ~n 1973, an 
action wh~ch only carne after some eontroversy w~th1n the government 

28. It was suggested to th1s wr~ter that Boyle's lengthy career ~n publ~c 
broadeast~ng before jo~n1ng the CNTC may have 1nstliled ~n h1m "a he1ghtened 
sense of the need to preserve the 1ndependence of the agency from government 
interference" 

29 A Spec1al Ass1stant ta Sauvê eharacter~zed the exertlon of suas~on on the 
Comrn~ss~on dur~ng her tenure as handled ~n a "very l~ght (fashion) Wtll 1 e l was 
there" (1975-1977). 

30. Broadcaster, October 1980. 42 . 

31. F~nanc1al Post, 15 Mareh 1980: S8 Melsel was able ta est,llJ11sh il <J0od 
rapport w~th Juneau wh~le the latter was DOC depllty m~nlster, but was not sa 
successful wlth Bob Rab1nov~tch, Juneal: s successor, Rab~nov~tch "hdd a 
d1fferent concept of the law than l d:;'d" wInch caused dlfflcultlPl, twtw(>('n th!' 
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DOC and CRTC (Information from Meisel interview). Indeed, Meisel was to find 
the DOC bureaucrac~ during Rabinovitch's tenure so meddlesome that at the time 
of his resignation from the CRTC ln 1983 he labelled his nearly four years at 
the Commission Ha type of war service" (Clobe and Mail, 30 Septemb~r 1983: 
B20) , 

32, By the time Bureau "negotlated" his appointment to the Commission in 
1983, the Department was weIl advanced with its new "Broadcasting Policy" 
which lt announced later that year. In galnlng industry approval for its 
plans, the DOC had brought the cable industry "on sl.de" with a promise that 
discretionary services would be introduced as part of the "poll.cy·. The 
Department discussed the implementation of these serVl.ces with Bureau when 
interviewing him for the Commission chairmanship. In the words of a senior 
afficl.al with the Department at the tlme, the DOC made l.t "very clear" to 
Bureau that he would be bath "independent" and a "major player in making 
policy" , and would be informed of departmental plans and l.nltlatives, "but 
there will be tl.mes when the Department will want to calI the shots". As part 
of this "informatl.on session", Bureau was gl.ven the Department's proposed 
broadcastl.ng poll.cy to read, as lt was understood that he was required to 
agree to introduce the dlscretionary services the DOC had promised the cable 
l.ndustry shortly lnto hlS tenure. 

33. Informatl0n from Meisel interview. 

34. CCTA Communigue, n.d. (1.20): 1. 

35. Information from Ostry interview. 

36. Informatl.on from Ll.nd l.nterview. 

37. Informatl.on from Yalden interview. 

38. Qg. cit. 

39. Then Secretary of State, John Roberts, actively sought the support of 
broadcasters to oppose Sauvé's leglslative plans because he did not want to 
lose miuisterial responslbility of the CBC to the DOC, a possible consequence 
if Sauvé's proposaIs passed This shl.ft ln minlsterial responsibility for the 
CBC to the DOC nevertheless occurred while Juneau was deputy minister in the 
early 1980s. 

40. Information from Ostry intervl.ew. 

41. Information from Hind-Smith interview. 

42. Standing Committee on Broadcasting, 17 March 1977: 9:21, 

43. Informatlon from Jerome intervl.ew. 

44. On the role of MPs at Commissl0n hearings, see the remarks of Pierre Camu 
to the Standing Commlttee on Broadcastlng (28 November 1977: 3:57). 

45. In the case of the Telesat-TCTS proposaI, the absence of an effective 
lobby to espouse opposltion to it and to take the issue lnto the wl.der public 
domaln, due to the lack of popular lnterest ln the tOplC, effectively helped 
neutralize opposition to the proposaI and the ability of the Commlss10n's 
supporters l.n this matter to balster the Commissl0n's decl.sion, reached after 
examlnlng the hearl.ng eVl.dence, ln the wake of the Cabl.net's "modlfication". 

46 As Murray notes, the l.nterdctl0n of federallsm and the regulatory process 
affects the "decl.sl.veness" of the communlcatl.Ons pollcy-makl.ng process. ThlS 
occurs as "l.ntergovernmental relatl.ons and the regulatory process operate on 
qUl.te dlfferent lagl.cs, wlth dl.fferent l.nterests, actors, procedures and 
tactl.cs". Accordl.ngly, l.t 15 dl.ffl.cult to ll.nk the two processes and to arrive 
speed1ly at po11cY/regulatory decl.sl.ons Nevertheless, Murray states, an 
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effort to link the two processes is required as each Hhas the potential to 
subvert the other, making firm decisions hard to reach H. Along these lines, 
Murray remarks that the CRTC's pay-telev1sion Hdecision H was Hnot firm at 
alI H

, because in addition to the possibility that it could have been 
overturned by the courts, 1t was also susceptible to negotiation between 
governments, as had been the case w1th the agency's 1976 cable 11cens1ng 
decisions for Manitoba. At the same ti~e, as occurred with these Manitoba 
decisions, any pol1tical or intergovernmental agreement may encounter 
difficulty when time for 1tS 1mplementation by a regulatory agency arr1ves. 
The consequent1al tension ·underlies the crit1cal need to spec1fy more clearly 
the relations between the two processes and to 1ntegrate the two processes· 
(C.A. Murray. Manaqinq Divers1ty. Kingston, Ontar10: Inst1tute of 
Intergovernmental Relations, Queen's Un1vers1ty, 1983. 144). 

47. The CRTC ·Planning and Development H d1vision was described later in the 
decade as responsible for ·undertaking pol1cy, market and regulatory studies 
of s~.ort-, medium-, and long-term nature of both the broadcasting and cable 
industries ... H (CRTC, Annual Report 1978-1979. 1979: 24). 

48. Information from Meisel interview. 

49. Informat1on from Ostry 1nterv1ew. 

50. This sentence is based on Informat1on from 1nterviews with Gwyn and 
Hind-Smith. 

51. This sentence is based on 1nformat10n from the Globe and Mail (18 March 
1978: 14) and Dalfen 1nterview. 

52. Information from Shoemaker 1nterv1ew. 

53. ibid. 

54. The government's tendency to be selective in its intervent10n in CRTC 
affairs has not passed unnoticed by Members of the House, as the following 
remarks of Fre1sen testify: 

It seems to me that any t1me we ask the government to intervene 
with the CRTC we are always g1ven the answer that it was 
supposed to be an independent body and 1t wa5 not the 
prerogative of the government to do 50 (Stand1ng Committee on 
Broadcasting, 24 November 1977: 1:56). 

55. Kenneth Wyman, an Execut1ve D1rector with the CRTC, has stated, on the 
topic of telecommunications pol1cy, that ·1 think to date the Commission's 
approach has not been one of a general pol1cy of proffiot1ng compet1tion, but 
one of examining on a case-by-case basis the evidence H. Thus, 1f the 
Commission also d1d not have a pol1cy on th1s issue, it would appear that a 
complete vacuum on the topic of compet1tion in telecommunicat10ns exists (in: 
T. McPhail and S. Hamilton (eds.). Communi~at1ons 1n the 1980s. Calgary: The 
University of Calgary. 1985: 63). 

56. Information from Boyle(l) 1nterview. 

57. Information from Juneau interview. 

58. Information from Boyle(2) interview. 

59. The advice g1ven to poI1t1c1ans that they divorce themseives from the 
daily operat10ns of the CRTC was made by LOU1S Applebaum of the HFederal 
Cultural Pol1cy Review Committee H (House Communications Comm1ttee, 17 March 
1983: 48:17). 

60. On the topic of the direct1ve power, see aiso Meisel's remarks before the 
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Standing Committee on Communications (6 December 1982: 39:6). The debate 
surround1ng the direct1ve power proposed for the CRTC in any event has 
determined that this provision should be only broadly applicable and not 
relate to specific agency decisions. Controversy remains, however, over 
whether the ability to refer and set back, currently listed in section 23 of 
the Broadcastinq Act, should continue to exist in conjunction with any 
directive power 1ntroduced. 

61. The sources for th1s sentence are the Dalfen interview and House of 
Commons, !}.fth Report of the Stand1nq Comm1ttee on Commun1cations. 14 April 
1987: 33:45 (recommendat10n no. Il) 
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62. Use of the directive power would probably sh1ft more crit1cism in the 
direct10n of the government. As an example of how prevalent this cr1ticism can 
be, wh11e the CRTC was assailed in sorne quarters for not 1mmed1ately 
1mplement1ng the "Canada-Manltoba Agreement", the agency's subsequent deletion 
of ownership cond1t10ns of 11cense for Man1toba and Saskatchewan earned 1t 
Armstrong' s \"rath - ln h1S op1n10n, the Comm1ss10n' s conceSS1ons to the 
provlnces "violated a fundamental statement of p011Cy" in the Broadcastinq Act 
(that of the "slngle system" concept) (S Armstrong, "The Evolution of Federal 
Regulat10n of Broadcast1ng and Cable: An Examinat10n of the Impact of Changlng 
Technology" Master's Thesis, Carleton Unlvers1ty, 1979. 102). 

63. Informat10n from Boyle(2) 1nterview. 

64 1bid 

65. Although the 1ssue of Amer1can signal 1mportat10n took three years to 
resolve fully and cable hardware ownersh1p took t~o years (after the 
appearance of the intergovernmental agreement), whereas the introduction of 
pay-televis10n took six years (after Sauvi's "1nevitable" speech of 1976), 
these t1me-frames still appear to be po11t1cally acceptable. As a former DOC 
Mlnlster sa1d to this writer, "Tlme 1S a great thing 1n polit1csi you ~on't 
get too far pushing th1ngs. " 

Nevertheless, 1t can briefly be noted here that the latest incarnat10n of 
commun1catlons legislat10n, "B111 C-136" (1988), has gone sorne way ln 11m1ting 
the proposed d1rective power, in terms of procedure, as the Commission had 
wanted and lobby groups demanded (see Globe an4 Ma11, 29 September 1988: A4). 

66. Informat10n from Me1sel interv1ew. 

67. Informat10n from Kane intervlew. 

68. This sentence lS based on 1nformation from interviews with Juneau and 
Meisel. 

69. J. Jowell, "The Legal Control of Admin1stration Discretlon" Public Law 
1973: 196. 

70. Law Reform Commlssion, 1985: 18-19. 

71 Information from Juneau lnterview. Certainly, in both the instances of 
Telesat and cable hardware ownershlp, the outcome that the Comm1ssion had 
advocated eventually came to pass - 1ndependence from the common carriers for 
Te]esat and cable operator ownership of cable system hardware in the provinces 
of Manltoba and Saskatchewan Addltionally, as Boyle remarked to thlS writer 
in connectl0n wlth the introductlon of pay-televlsion, CRTC lnsistence on 
cable as a broadcastlng endeavour early ln the 1970s "allowed the DOC 
sometlllng to push the CRTC on later in the decade" (Informat10n from Boyle( 2) 
lntervleW) . 

72. Royal CommlSS10n on Flnanclal Management ... , (Lambert CommlSs10n) 1979: 
317. 

73. Informatlon from Shoemaker lnterv1ew. 



74. Special Sena te Committee on the Mass Media, 1970: 223. 

75. House of Commons, Sixth Report of the Standing Cornrnittee ~ 
Communications. 4 May 1987: 95. 
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76. Indeed, if the Commission does not provide a sense of direction in a 
particular subject area, it is liable to criticism of lacking direction: this 
was the case with the question of pay-television and speciality services where 
the agency was criticized for "looking at details before making the policy 
decisions" (Globe and Ma~l, 30 September 1983: B20). 

77. Information from Boyle(l) ~nterview. 

78. Standing Committee on Communications, 3 December 1982: 38:15. 
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