Université de Sherbrooke
Faculté de droit

The right to Engtish bealth and social semces
in Quebec:
A legal and political analysis

Richard Silver

Maîtrise en droit de la santé
mai 1999

Library
I*INational
Canada
of

Bibliothèque nationale
du Canada

Acquisitions and
Bibliographie Services

Acquisitions et
services bibliographiques

395 Wetlingtori Street
Ottawa O N K1A ON4

395. rue Wellington
OnawaON K1A ON4
Canada

Canada

The author has granted a nonexclusive licence allowing the
National Library of Canada to
reproduce, loan, distribute or seU
copies of this thesis in microform,
paper or electronic formats.

L'auteur a accordé une licence non
exclusive permettant à la
Bibliothèque nationale du Canada de
reproduire, prêter, distribuer ou
vendre des copies de cette thèse sous
la forme de microfiche/nlm, de
reproduction sur papier ou sur format
électronique.

The author retains ownership of the
copyright in ths thesis. Neither the
thesis nor substantial extracts from it
may be prïnted or othenvise
reproduced without the author's
permission.

L'auteur conserve la propriété du
droit d'auteur qui protège cette thèse.
Ni la thèse ni des extraits substantiels
de celle-ci ne doivent être imprimés
ou autrement reproduits sans son
autorisation.

Université de Sherbrooke
Faculté de droit

The right to Engüsh health and social serviees
in Quebec:
A legal and poütical analysis

Richard Silver

Maîtrise en droit de la santé

mai 1999
Essai soumis A la Faculté de droit en vue de
l'obtention du grade de « Maître en droit »
O Richard Silver 1999

Abstract

The right to Engüsh health and social seMces in Quebec raises importaat issues in the
context of Quebec language policy, in that French is the official language of Quebec
and intended to be the comrnon language of aii Quebecers. The author first gives an
o v e ~ e wof language policy in the Quebec and federal contexts. He then traces the
evolution of the right to English heahh and social s e ~ c e s enshrined
,
in legislation in
1986, and its implementation. He next examines the application of t h e legislation
during a period of transformation of the Quebec h d t h and social seMces system and
respect for the right under a new government. FinaiIy, he analyses whether the right to
English services infiinges the Chmrer of the French lmgnage, dealing particdarly
with the right to work in French and the issue of signs in the health and social senices
sector. The authcr concludes that the right to English seMces has becorne politicized
in recent years and that lack of political will has prevented the govemment fiom fully
respecthg its obligations under health and social seMces legislation.

Résumé
Le droit de recevoir des seMces de santé et des services sociaux en anglais soulève
des questions importantes par rapport a la politique Linguistique québécoise, qui
déclare le h ç a i s langue officielle du Québec et qui vise à faire de cette langue la
langue commune de l'ensemble des Québécoises et des Québécois. Tout d'abord,
l'auteur résume la politique linguistique dans le contexte québécois et fédéral. Par la
suite, il décrit l'évolution du droit des personnes d'expression anglaise de recevoir des
services dans leur langue, sanctionné par le législateur en 1986, et la mise en oeuwe
de ce droit. il examine son application dans une période de transformation du réseau
ainsi que le respect de ce droit par un nouveau
de la santé et des seMces socigouvemement. Puis il s'interroge sur la possibilité d'un conûjt entre le droit de
se,
quant
recevoir des seMces en anglais et la C M e de fa f ~ ~ g u e ~ a n ç a inotamment
au droit de travailler en fiançais et aux règles relatives a l'afltichage dans les
établissements publics. L'auteur conclut à la politisation du droit aux services en
anglais au cours des dernières années et au manque de volonté politique qui empêche
le gouvemement d'assumer pleinement ses responsabilités en vertu de la loi en matière
de santé et de services sociaux.
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INTRODUCTION
The nght of English-speaking people in Quebec to receive heaith and social services in

their language was first enshrined in legislation in 1986. However, English-speakhg
Quebecers have received semces in Engiish for generations. Indeed, the EngIish-speaking
cornmunity founded severai of Quebec's most prestigious hospitais, including the
Montreal General Hospital in 1821 and the Royal Victoria Hospital in 1897. The
community also founded many other institutions providing services in English, including
residences for senior citizens and centres for the inteilectually and physically handicapped.
Although some remah pnvate, the vast rnajority today form part of the public network of
institutions f'unded by the Quebec government and provide services in both French and
English to Quebecers. While many of these are located in Montreal, where the majority of
Quebec's Engiish-speaking population resides, regions such as the Eastern Townships

and Quebec City could also boast of institutions founded by and stilI closely linked to the
English-speaking cornmunity. Moreover, the public education system, in particular

McGill University, has for many years trained Enghsh-speaking health care professionais
such as doctors, nurses, social workers as well as physical and occupational therapists to

provide services to Enghsh-speaking Quebecers.
Before the Castonguay reform of the health and social seNices system in the early
1970's, the organization of services for the English-speaking community differed frorn
that of the French-speaking majority. On the one hand, services in English reflected to a

great extent a tradition of individual initiatives, volunteer cornmitment and self-help.
Institutions and community organitations relied on financial support from pnvate
corporations and foundations and on individual gifts and bequests. On the other hand, the
Catholic Church assumed an essential role in founding institutions providing services to
French-speaking Quebecers. However, in the period leading up to the reform, the
provinciai govemment assumed an increasing part in providing and hancing services to

both communities.

Following the Castonguay-Nepveu report, the govemment created a network of public
institutions for which it asswned the totaîity of the costs. In Montreai, the network of
hospitals, social s e ~ c organizations
e
and residences for seniors and the UiteUedly and
physically handicapped were integrated into the public system. At the same tirne, a broad
range of cornmunity organizatiow serving the English-speaking comrnunity continued to
complement the public sector.

Outside Montreal, the reaüty was cizerent. While some institutions founded by and
affilisred with the English-speaking conwunity became part of the public network, the
majority of public institutions were French-speaking, staffed almost exclusively by
francophones. Mhough English-speaking people wntuiued to use local volunteer-based
comrnunity organizations, a declining population in many regions led to fewer services. In

many cases, English-speaking people were more cornfortable traveüing to Montreai to

use institutions, particularly those hospitds historically associateci with the comrnunity,
which could offer specialized services in English. Outside Montreai, the avaiiabiiity of
services in English was tiequently precarious.

In 1991, the number of Quebecers whose first language was English compnsed 600,595
people (8.7% of the population).' However, for purposes of calculating the number of
English-speaking people with the potential to se& access to the health and social services
system, the Ministry of Health and Social S e ~ c e shas chosen to categorize the

population by fist official language spoken and quantined the potential number of
En& sh-speaking users as 904,298. While 500,000 live in the Montréal-Centre region,
where they comprise 3 1.68% of the population, Engiish-speaking people reside in each of
the adminstrative regions of Quebec. In eight of these regions, they represent less than

5% of the population, while in the remahhg regions they comprise between 7% and
30%. Important concentrations reside in Estrie (23,718 or 9% of the total population),

Montérégie (1 36,430 or 11S%), Laval (46,183 or l4.8%), the Outaouais (48,3 15 or

1

T

Ministem de la Santé et Qs Services sociaux, Donndes statistiques sur la population
d'expression anglaise du Québec par territoire de CLSC et de R S p u r l 'année 1991, Qu&x,
1995.
Ibid

17.5%) and the Lamentians (29,093 or 7.7%)).' The 1996 census revealed that the
population whose firn language is English declined by 0.7% from 1991 to 1996. About
762,000 people spoke English at home in 1996. This number has not changed fiom
1991.~
It is Our intention in this essay to undertake a critical legal and political analysis of the
nght of English-speaking Quebecers to receive health and social services in English.

Much has changed since the legislation of 1986.In 1991, the Liberal govenunent passed

new heaith and social seMces legislaiion, which increased the number of administrative
regions, conferrecl on them new responsibiiities, put in place a comprehensive cornplaints
system, gave the user a greater role in the management of the system and provided for
mergers of institutions with similar missions. In 1994, the Parti Québécois defèated the

Quebec Liberal Party and assumed power. ln 1995,the close result of the referendum on
Quebec sovereignty exacerbateci tensions not merely between federalists and
sovereigntists but also, as a consequence of Premier Parizeau blarning defeat on K money
and the ethnic vote », between the government and Quebec's ethnic and linguistic
rninorities. FoUowing the arriva1 of Lucien Bouchard as Premier in January 1996, the

Quebec government adopted fiscal policy designed to eliminate budget deficits, resulting

in funding cuts to the health and social services system. At the same tirne, a general
restructuring of the heaith and social services network found renewed emphasis on an
ambulatory approach (virage mbuhtoire) to health care. More particularly, this led to
the merger, unification and closure of some institutions together with budget cuts and

changing roles for acute care hospitals and other institutions. There were broader
mandates and some new resources for the CLSC and community sectors as an increase in
day surgery was complernented by community and out-patient care. In Montreai, as part

of these changing orientations, the govemment closed seven acute care hospitais. In

January 1999, legal proceedings were instihited against the newly re-elected Parti
Québécois government to oblige it to respect its obligations under health and social
services legislation to approve plans for services in English.

3
4

Ibid. For a more compieâe breakdown see the tabte repoduced below as Auna 1.
Statistics Canacb, 27te Daily, December 2, 1997, at 3 and 6 .

The issue of access to health and sociai services in Enghsh is more than merely academic.
It concerns the role of public institutions, funded by the tax dollars of di Queôecers, and

the personnel who work in thern. But the issue is most important for the hundreds of
thousands of English-speaking Quebecers who prefer to express themselves in English
when seeking seMces and desire seMces to be available in their language where possible.
This is not simply capncious. It has been noted that in tirnes of crisis or when we have
something important to express, we revert to the language we know best, our mother

tongue, People needing heaith care or social services fkquently find themselves in

situations where expression in a second language, regardless of their level of bilingualism,
impedes wmmunication. This notion has been eloquently expressed:
Les mots qui nous viendront a la bouche pour exprimer une grande peine, pour dire la joie
d'une guérison inattendue, pour signirer l'incrédulité devant un événement imprévu, œ
sont les mots & notre enfance. Les mots qui nous viennent à l'esprit lorsque nous vivons
une gran& émotion, œ sont les mots liés aux premières expériences émotives vécues. La
raison est bien simple: l'apprentissage & la langue se fait en même temps que la
&ouverte des premiéres émotions qui jalonneront toute notre vie. Les émotions liées a la
peur. à la douleureu
à la douceur, à l'amour, A la haine. à l'isolement nous les avons vécues
dans notre petite enfânce au même moment ou nous apprenions a les nommer. Ainsi,
malgré le fait que nous ayons appris à maitnser d ' a m langues, il apparaît que cette
association viscéraie & la langue maternelle et & l'expression émotive se vérifie a
maintes occasions au cours & notre vie.'

For this author, language plays a fiuidamental role in health a r e :
Fllle est un moyen privilégié par lequel les hommes, les femmes et les enfants établissent
des liens avec leur environnement. Or. le lien avec l'environnement est également un
aspect fondamental & domaine & la santé. C'est ici que se rejoignent & f w n dynamique
langue et santé.6

While much has been written on language policy, the E n g l i s h - s w g comunity in
Quebec and its constitutional nghts, there has been Iittle direct emphasis on the right t o
heaith care and social services. Discussion of the issue has k e n couched in terrns of its

compatibility with Quebec's Linguistic policy and the status of ~rench.' This is partly due
5
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I

J.-B. Robichaud. Le ~ s t e m de
e services de santé, Objectif 2000 : vivre e n ~ m ç a iau
s NouveauBrunswfSWfck
(Moncton: Editions Acadie, 1986)at 19.
Ibid, at 21.
See, for example, Ministére & la CuIture et des Communications Lefimgmis langue commune.
enjeu de la société québécoise (hereaiier Le français langue commune), Quebec, 19%. For a
discussion of the rights of the Englishspeaking minority without an emphasis on the nght to
health and social services, see, for example, R Rudin, «Collective Rights, the Eagiish-S-g
Mùiarity and the Quebec Governinent 1867-I988»,in D. Schneiderman, ed, Lunguage md
the State: Law and the Politics oJIdentity (Cowansville, Yvon Blais, 1989) 243; L. Macdonaid,
«The Experience of the Can;adian Liaguistic Minority Community in Quebec,%,in S. Léger, ed,
Towarak a k g u a g e Agenda: Futurist Outlook on the United Nations, (Ottawa, Canadian

to the fact that access to heaith and social services, unlike ducation, is not governeci by
the Constitution and has consequently escaped the attention of those who write on
Canadian constitutional law and its effect on official language rninorities. Moreover, while
the Charter of the French Ianguage regulates the use of language in public
administration, * of which the h d t h and social services network is part, it does not deal
s p d c a l l y with the right of access to English health and social senrices. Neither is h d t h
or access to health care considered a fundamental tight in the Quebec Charrer of Humcar
Righ~sand Freedoms or the CamaVan Charier of Rights anù Freedoms.
We shdl fkst review some general issues of linguistic policy and minority rights and then

analyse the relevant legislation, its evolution and its application. From a legal perspective,
it is our intention to analyse the scope and nature of the legal guarantee to services in
English. Who is entitied to receive services? Which institutions have the responsibility to
provide services in English? Why do some institutions provide services in English while
others do not? 1s there a confiict between health and social seMces legislation
guaranteeing the right to receive services in English and the C k t e r of the Frerzch
lmguage, particularly those parts dealing with the ri&

to work in French? What role

does the Oflice de la langue française play in determining the range of services accessible
in English? Has the guarantee to services in Enghsh increased the range or accessibility of

services in English?
From a politicai perspective, this essay will aramine a number of issues. For example, if
services were aiready available in English, dispensed by English-speaking professionals in
institutions identifie- with the English-speaking comrnunity, why did the Quebec
government of Robert Bowassa decide to implement legal guarantees to services? Why
did the Parti Québécois, then in opposition, refùse to consent to the law? Have political
attitudes changed since the passing of the law? Why did the cabinet of the Parti
Centre for Linguistic Rights, 19%) 347, and J. Wœhrling, « La Constitution du Canada, la
législation du Quebec et les droits & la minorité angioqdhhise », in Minorités et
Organisation institutionnelle, Vol, II (4O Colloque juridique intemationai, orpanil.ed by Le
Centre international & la cornmon iaw en fiaaç;ùs (CICLEF) & L'Ede & droit & l'université
de Monclon anâ Le Centre & droit piMic & la Faculté & droit Q l'Universit& LIde
8

Bruxelles, Moncton, 19%) 155.
RS-Q. c. C-1 1.

Québécois govermnent refllse to accept the prograrns of access to English services in
1997, d e r they had already k e n approved by aü regional boards of health and social

services? Why did one regionai board, when revising its program to English services in
1998, decide to reduce the numbet of institutions named to provide seMces in English in
its region fiom nineteen to zero? Finally, why did the governent fail to approve new

access programs over the course of a mandate of more than four years and start to do so
only d e r the fihg of legal proceedings against it early in 1999?

We shall dernonstrate that legislation with a linguistic component and politics are

inextricabiy liniced in Quebec. Moreover, we shall see that a relatively simple

administrative process can becorne a contentious issue alienating the English-speakïng

community from its govenunent and that a lack of political will can undermine the
principle of legisl~.îiveguarantees.

hnguage policy and Itgislation in the Canadian and Quebec coatexts
Any analysis of the right to English health and social services rnust be discussed in the

context of Quebec's language policy and legislation. How does the right to services in
English CO-existwith other elements of Quebec's language policy, exempIified by the
Charter of the French Imguage, and how can it be explained in t e m of current theories

of linguistic policy? How does language poiicy affect minority rights? How does Quebec
language policy d s e r fiom that practised by the federal governrnent and where is the
right to English services situated in this wntexî? We shall briefly review the purpose and

models of linguistic policy and their application in the Quebec and Canadian context.
A.

The purpose and models of Ianguagc policy and legislation

Language (or linguistic) pohcy has been described as:
(Le] domaine des normes sociales visant a planifier et à aménager. en principe pour les
raisons d'ordre public. le statut et l'utilisation d'une ou plusieurs Iangues dans un conte-xte
politique

The same author has described the goal of enacting language policy:
Le but fondamental de toute législation luiguistique est & régler. d'une façon ou d'une
autre. les problèmes linguistiques qui #coulent de ces contacts. conflits et inégalités
lingwsiiques (sur un même territoire donné], en planifiant ou en aménageant
juridiquement le statut et l'utilisation des langues en présence, tout en privilégiant
davantage la protection, la défense ou la promotion d'une ou de plusieurs langues
nommées. et ce, par le truchement d'obligations et & droits juridiques klaborés à cette
hl-'O

A State wiii enact language policy only in instances of Linguistic heterogeneity, which can

lead to problems between different groups on the same temtory. In the case of groups
with different languages, their w-existence usually results in the creation of relationships

based on dominance. It has been suggested that there is an antagonism based on ethnic
groups and language just as there is one based on class; the relationship of dominance is
9
10

J. Turi. «Quelques considerations sur le droit iinguistiqww, (1986) 27 C.& D.163 at 464.
J. Turi, «Ledroit linguistique et les droits Iinguistiques~,(1990)3 1 C. & D.642 at 643. The
historian Ramsay Cook described Language poticy in C h d a somewhat more succinaly: a... an
attempt to answer the question:who bas the right to use what language, when and where?». See
cdmguage Policy and the Glossophagic State,), in D. Schneiderman, ed,Lungrrage and the
State: The Law and Politics of Identiîy (CowansviLle: Yvon Blais, 1991) 73 at 73.

the major cause of confiia between these groups and classes." According to Braën,
State intervention through lulguistic policies f d s under four main categories:
Pluralism seeks to pfeserve the i&ntity of language groups within the State. The State
grants these groups a certain latitude in the admhismtion of their aEairs. Sometimes this
may go as fat as tbe cteation of autonomous regions. Integration sech ta bring about the
unity of various language groups thaî malce up tbe popilation of the State. By the m o n
of special measutes. these g r o ~ p sare allowed to conserve theu language. Assimilation
tends towards the creation of a linguisticaiiy homogeneous Society. Members of the
minority group or gmups must then pmgressively abaaQn tbeir traditions. k i r culture
and their language to aQpt those of the majority group. F i ,segregation seeks to
isolate the miaority language g m p and to maintaîn it in a state of inieriority."

For Turi, language policy, which can envisage both the official and the non-official use of
language, can have severai fûnctions. It can make one or several languages the « official n

language(s) used in wmrnunications with government agencies and administration or
favour the right of the individual to interact with the State in the language of his choice. It
can have as an object the making of one or more languages the normal and everyday

language of people in their work business and communications, or envisage that the
language(s) in question respect certain grammatical d e s and noms, particularly in
officia1 or technical domains. Finaliy, language policy can have as its objective the legal
recognition of linguistic rights. l 3
As language poiicy c m have as its objective one or more of these fûnctions, the State can

thus intervene to correct perceived problerns by f a v o u ~ one
g language at the expense of
another and to create rights and obligations by regdating relations between individuals
and the State, between individuals and public institutions, and, in some cases, between

individuals thernselves. In this way, the State can play a role in shaping or reinforcing the
11
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A Braiin. i b g u a g e Rightsk, in M . Basîarache, ed, Language Rights in Canada (Montreai,
Yvon Blais, 1987) 3 at 9Ibid, at 9-10.
Turi (1990), supra note 10, esp. at 64347. Turi âevelops a typology of language legislation
according to its fimaions official, normalising, standardising and liberal. It has been noted that
language policy and legislation may na always have the Qsired effect For example, the
protection of individual rights (the right to education or services in the language of the
individual) wuid have the &ect of weakening the social and territonal whesion of the minority
the poLicy intends to poten Moremer, îhe polection of coliective rights (through territorial
unilingualism in parricular) couid have the d e c t of Zesvicting possi'bilities of social, economic
or political advancement. See J. A. Laponce, d'aménagement linguistique et les & i
pervers», in P. m e r and J, WoehrLing, &., Language and Law, PrmeetIings of the First
Conference of the International Insn'tute of Cornpurative Linguistic Law (Montreal: Wilson and
Lafleur, 1989) at 35.

-

demographic and socio-linguistic reality in its territory or juridiction, and attempt to
shape or change the mentaiity and behaviour of the population.
The philosophies of personality and temtoriaiity represent the two poles of language
policy. The principle of personality promotes Linguistic fieedom of choice and dows the
individuai to fùnction in the language of his or her choice. Since pubIic agencies and
institutions seMng the individuai must respond in the language chosen by the individuai,
this creates a situation of « institutional bilingualism » in a society with a majority and
minoriîy language. In such a casei the institution adapts to the language of the individual
and thus maintains the contact and cornpetition between languages. The principle of
temtoriality requires the individual to adapt to the public institutions rather than the other
way around. As a resuit, it puts constraints on the right of the individual to choose the

language of seMce and attempts to place the rights of the coliectivity above the right of
the individual.
The proponents of the temtorial approach point to socio-linguistic studies i n d i c a ~ gthat
the best way to b

~ about
g linguistic stability between two or more linguistic groups

within the same political frontiers is to create linguistic enctaves, which protect the

threatened language fiom competing languages with more econornic utility and prestige.
Belgium and Switzerland are fkequently heralded as two democratic countries which have
successfuUy adopte- the temtorial approach. Since the application of the principle of
temtoriality in these countries has not been considered incompatible with the
constitutional protection of fundamental rights of minonties, it has even been suggested
that this could be used as sufficient justification to restrict the iinguistic and cultural rights
of Canadian minorities as expressed in sections 27 and 15(1) of the Cmtadim Chaner of
Righs and Free&ms.14

Proponents of the temtorial approach believe that masures should be taken to protect
the languages in question. Either the dominant language must be reinforcd at the

14

J. Woehrling, «LaConstitution canadienne et La protection des minorités ethniques) (1986) 27
C.de D. 171 at 185.

expense of the minority language on a territory or the lan-e

at risk mua be supported

in the Face of another language which may possess the capacity to overwhelrn it. In the

Canadian context, the most extrerne argument would hold that guarantees for minority
languages are ineffectve and harmfbl. In discussing the fùture of official language
rninorities, Magnet suaunarizes the application of this extreme approach as follows:
The argument is that it is preferable for Canada to dnl& into two linguistic idan&:
French in Quebec? English elsewhere. Canadian ianguage poticy shouid concentrate on
reiniorcements for French in Quebec, and English in other pavinca. Protections for
linguistic mùiorities should be withdrawn. The f&er linguistic miaorities di~appear~
the
more stable will be our political system; the more rational relation between Q w k , Ottawa
and the 0 t h provinces tbe more s m u e the positions of the English aad French
IZUI~U~~~S.'~

Magnet criticizes the strict application of the terrîtorid mode1 in the Canadian context by
noting that Canada is not like Switzerland or Belgium. For example, these two countries
are temtorially compact, while Canada is temtorialiy diaise. Canada must adapt to
970,000 francophones living outside Quebec and 622,000 people whose first language is

Engiîsh in Quebec. Magnet notes that this «is a lot of people (6% of the total Canadian
population) to condernn to extinction because they do not fit in with academic t.he~ry.»'~
Those advocating the promotion of linguistic duality in Canada are faced with the
dilemma that the French-speaking population outside Quebec is scattered, lacking in
institutionai resources and prone to assirniiation. Special measures must therefore be

taken to protect and promote this endangered minority if it is to s u ~ v and
e flourish.
Foucher believes that francophones outside Quebec can choose to use their language only
on three conditions: they must have the will to express their choice, the services sought
have to be f k l y available and theu choice must be legitimate and normal." Magnet
underlines that a minority can only succeed ifit is concentrated in large or small areas and

''

if' it is supported by a meaningfùl network of senices and institutions.
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The legitimacy of linguistic duaiity in Canada hinges on the continueci existence of
fiancophone commUNties outside Quebec and the primacy o f French in Quebec. It is for
this reason that some authon have suggested that the best way t o recancile the interests
of the French-spealBng rnajority in Quebec 4 t h those of French-spakhg muiorities in

the rest of Canada is an apgroach based on «asymmetry>>. This model would have the
effect of permitting Quebec to exercise certain powers t o protect and promote French
wtiich would not be extendeci to other provinces where the language of the Englishspeaking majority is not threatened. At the same time, this approach couid entail

strengxhening or promoting the rights of francophones outside Quebec while shply
maintainhg the rights of anglophones in Quebec. This approach has the advantage of

taking into account the different situations faced by the English-speaking minority in
Quebec and the French-speahg minorities in the rest of Canada and wouid allow
francophones outside Quebec to receive additional linguistic guaranties because of their

special needs.lg This model recognizes that French in Quebec, while the language of the
majority, requires special protection because of the dominant position of English in North
America. In addition, francophones outside Quebec ment additional linguistic guarantees

if their language is to survive and flourish in (English Canada>). As we shdi see, the
federai approach to language policy has been based on the principle of personality while
Quebec has adopted a model based on temtorialism, which has been modified by a

number of successfirl court challenges.

B.

Language policy and Iegislation in Canada and Quebec

We shall now bnefly review federal and Quebec language policy and legislation and
examine the conflicts between them.
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See J. Wœrhling, «LaConstitution canadienne et les droits Linguistiques : convergences et
divergences entre les intérêts des Québécois francophones, & la minorité a n g i ~ @ W ~ ~ iets e
des minorités fkmophones du Canada,),in S. Léger, ed., Les dkoirs linguistiques au Canada :
collusions ou coflisions?, (Ortawa: University of OItawa, 1993) at 53, esp. 79-83.The author
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The language policy of the federal government is exemplifieci by the Ofleial Languages

Act, passed in 1969 and revised in 1988." The origins of the legislation can be found in
the creation, in 1963, of the Royal Commission on Bilingualism and Biculturalism,
mandateci to report on the state of bilingualisrn and biculturalism in Canada and to
recornmend what steps should be taken to develop the Canadian Confederation on the
b a i s of an qua1 partnership between «the two founding races)). The Commission found
that h w p h o n e s outside Quebec had difficuity in survivùig or were in danger of
assimilation, that francophones in Quebec were in a position of econornic infenority, that
francophones were under-represented in the Public Senice of Canada and that

bilingualism was generally a phenomenon found only among francophones.21 The 1969
Oficiuï Languages Act conférred official and qua1 status on French and English within
the federal government and specificaiiy required d l f e d e d institutions to provide seMces

in English and French in the National Capital Region, in regions designaîed «bilingual>)
and other settings where there was asignificant dernand)) for services. Moreover, the Act
required al1 federal courts and quasi-judiciai bodies to be bilinguai, and documents
destined for the general public to be published in both official languages. The Act also
created the position of the Commissioner of Ofhiai Languages to oversee its application
and act as an ombudsman of officiai languages.

In addition to ensuring respect for French and English within the federal govemment
apparatus and to setting out the responsibilities of federal institutions, the purpose of the
Act is to:
support the development of English and French linguistic minority communities and
generaüy advance the F t y of status and use of the Engiish and French languages
uithin Canadian Society.

Equaily important are the principles on which the Act is founded. The preamble of the
legislation acknowledges that French and English are the official languages of Canada and
20
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RS. 1985. c. 31 (4th Supp).
For a summary of the Commission's fiadings,see BWn, supra note I I at 35.
S. 2 (b).

recognizes the role of the Government of Canada in supporthg official language
And whereas the Govemment of Canada is commiüed t enhancing the vitaljty and
supporting the development of EngIish and French linguistic minority communities. as an
integral part of the two officiai language ammuniries of Canada. and to fosteriag full
tecognition and use of English and French in Canadian Society:

And whereas the Government of Caaada is committed to cnoperating with pwincial
govemments and their institutions to s u p n the development of English and French
luiguistic minority communities, to prwick sertkxs in both languages, to respect the
constitutionai guarantees of minority language &cational nghu and to enhance
opprtunities for aii to learn botb English and French; ...

The preamble aiso recognizes the importance of preserving and supporthg the use of

languages other than English and French while strengthening the status and use of the
official languages.
Part VII of the Act establishes govemment policy designed to advance the use of English
and French. Section 4 1 States that the Government of Canada is committed to
(a)

(b)

e h c i n g the viîaiity of the English and French linguistic minority
communities in Canada and supporting and assisting their development: and

fostering the îÙil recognition and use of both Englûh and French in Canadian
soci~.3

Furthemore, the Minister of Canadian Heritage shaii take the measures considered
appropriate to advance the equdity and use of English and French in Canadian society2'

The federal govenunent bas set up a number of initiatives which reflect the orientations of
this mandate. These include the support of rninority groups in their attempts to obtain
provincial recognition of their legal rights and special linguistic needs, the fostering and

financing of rninority language education, the right to which has been constitutionally
recognized since 1982, as weil as the learning of English and French as a second
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It was on the bags of S. 41 that the Commissioner of Official Languages wute to Quebec's
Minister of Health and Social Senrices remiading him of the importance of Iinpuistic
interactions betneen health and social servias professjonais and patients or clients and
expressing the hope thaî access to SerYices in English w d d aot be diminished. See
Commissioner of oflicial Languages, Information Builetin, vol. 4 no. 3, May 1998.

S. 43.

language, and the support of organizations to irnprove their ability to do business in both
official languages?

The rneasures undertaken by the Government of Canada represent a policy of integraîion,
designed to permit both official language groups to preserve their identity. The federal
goverment favors an institutionai rather th=

a territorial approach, designed to

recognize the equality of French and English in the federal wntext. The presence of
French-speakhg populations across the country requires that the federal government add

an aelement of pluralism to this policy.26While it seems that the @SciaI h g u a g e s A a
was passed at least in part to remedy the situation of francophones, Quebec anglophones
can aIso successfiiily invoke the letter and spirit of the legislation to benefit fiom

government programmes envisaging official language minorities and to call for services in
English within the province.
2.

Quebec hnguage policy

The position of Quebec in Canada is unique in that the vast majority of its population is
French-speaking. However, although a majority at the provincial level, this population
represents a rninority within the Canadian federation. Despite the fact that Engiish is the
rninority language in Quebec, it remains the dominant language both in Canada and in

North America. This dynamic has contributeci to periods of tension in Quebec and has
inspired the adoption of linguistic policies and legislation.

While federal legislation has encouraged official bilingualism, Quebec has, through the
passing of the Ornial h g u a g e AC^ and the Chmrer of the French Im>guage,
atternpted to build a society where French is not only the official language but also the
common language of al1 Quebecers. The goal, as stated in Quebec's Policy on the French
Language in 1977, was clear.
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See S. Beatty, <ANew OBticial Languages Act for Canada Its Soope and implications),
in P.Ripiet and J. Waehrling, supra note 13,185 at 190-9 1.
B e n , supra note I 1, at 37.
O ' c i a l Larzguage Act, S.Q. 1974, c. 6 (better known as Bill 22).

The Québec we wish to build w i i i be essentiaUy French The f a that tbe majority of its
popilation is French wiU be cleariy visiïe - at work, in communications, and in the
amntryside, It will also be a counuy where the traditional divide of pwers. especiaüy in
manen concerning the economy, will be r n ~ d i f i e d ~

The policy noted several factors which required cot~ectiveState intervention. Firstly,
demographic analysis revealed that there was a decline in the number of f?ancophones in
Quebec and a reduction in the weight of Quebec in the Canadian federation. This was
exacerbateci by the tendency of immigrants to integrate into Quebec's English-speaking
minority. Secondly, the English language dominated the business world and francophones

fiequently had to work in English. Moreover, management positions were generaüy
occupied by unilingual anglophones, while tiancophones fiequently occupied low paying
jobs. Thirdly, the Canadian federation disadvantaged fiancophones since ~Engiish
Canada», for whom the s u ~ v a lof French was an anornaiy, crrêve toujours
d'assimilation». Fourthly, people were generaiiy dissatisfied with the quaiity of French
and parents desud better French-language teaching in the school system. Finaily, while

Quebecers in general had ambivalent feelings about the quality of language and how to
ensure the predominance of French, there was a strong belief that redress was
necessary." The preamble of the Cirar?er of the French Imguage, passed later that year,
made clear that its intention was to correct these problems:
Whereas the Nationai Assembly of Quebec recognizes that Quebecers wish to see ihe
and influence of the French Iaoguage assured, and is resolved tberefore to make
French the language of Government and the Law. as weil as the nonaal and everyfay
language of work, instruction,communication,commerce and business;
quai@

The Charrer declared French the official ianguage of Quebec as well as the language of
government, the courts and public and para-public institutions and agencies. English
versions of legislation had no vdidity. French became the language of work and business.
Access to English education was limited to those whose father or rnother had attended
English school in Quebec. A number of constitutional challenges before the courts have
undermined the original intention of parts of the Charter in areas such as access to
e d ~ c a t i o n ,the
~ ~language of legislation and justice3' and the language of business.'*
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Camille Laurin, Minster of State for Cultural Developenî, Québec's Policy on the French
Longuage,Quebec, 1977, at 52.
Le fiançais langue commune, supra note 7 at 14.
A. G.Quebec v. Quebec Association of Protestant 5khool Boards, [ 19û4J 2 S.C.R 66.
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In spite of these successful challenges, the Intemllnisterial Committee mandateci in 1995
to describe and analyse the evolution of the situation of the French language in Quebec

since the passing of the C ' e r concluded that there was visible improvernent in the
generalized use of Frerich- More particularly, its analysis revealed an increase in the
number of h w p h o n e s in the job market, an aimost complete reduction in wage
disparities between francophones and anglophones, anendance at French school by the
vast majonty of young immigrants, an increase in the knowledge of French by
anglophones and «aiIophones», an increase in the use of French by employees and in
business, a new tendency for immigrants to becorne part of the French-s-ng

majority,

as well as service in French in stores and businesses and a predominantly French face in
signs in ~ o n t r e a l . ' ~
Quebec's language policy and legislation represent a predominantly territorial model, with
some exceptions. While the Churtei. envisaged some of these exceptions, such as the
recognition of the institutions of the English-speaking community and some limited
bilingualism in civil administration in certain specific cases, others have been forced on
Quebec foilowing successftl court challenges. Thus the nght to English education,
initially Limited to those whose parents received the majority of their education in English

in Quebec, has b e n broadened to education received in English in Canada in light of the
Supreme Court judgement in the Quebec Association of Protestmi School Baur& case.
Moreover, in spite of the stated goal to make French the normal and everyday Ianguage
of discourse, much official information is available in English as well as in French,
resulting in a certain amount of institutional bilingualism. In 1995, 80% of 35 ministries
and government organizations had English versions of the majority of theu publications
destined for public wnsumption and 12% of the publications of the Quebec government
were available in ~ n ~ l i s Many
h . ~ ~official forms are available in English on request and
recorded messages in d e p m e n t s dealing with the public are also fiequently available in
English at the push of a button, as is the official Intemet site of the Quebec govenunent.
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Ford v. A.G. Quebec, [1988] 2 S-CR 712; Devine v. A.G. Quebec, [1988] 2 S.C.R 790.
Leflançais langue commune, supra note 7 at 220.
Ibid., at 112.
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Conflicts between f d e d and Q u e k Ianguagc policy

Federal and Quebec language policies have different goals and are in c o d i c t with each
other. The federal approach uses the mode1 of personality, letting the individuai determine
whether the language of service be English or French. While there are certain prescfibed
limits, such as the designation of bilingual districts and sufficient demand, the federal
approach is designed to achieve equality between French and English in federal
institutions across the country. in addition, federal language policy, as stated in the
d
Act, promotes the use of languages other than
preamble of the ~ c i Langr~agees

English and French, adding a tùrther threat to the primacy of French in Quebec. This
contrasts with Quebec's desire to make French the cornmon language of al1 Quebecers
and its policies geared to realising this goal. Moreover, federal policies and intervention

are perceived by some to specifically undermine Quebec's hguistic goals. Ln discussing
the power of the Minister of Canadian Heritage to subsidize English-speaking groups in
Quebec under section 43 of the

OfficialLanguages Act, the Interminïsterial Cornmittee

concluded not only that this represents federal intrusion into a realm of provincial
cornpetence, but also that the cornpetition between the Act and the Churîer of the French

Ianguage «ne peut êîre que néjhte à h réalism-on des objectijs de ceiie dernièr~.~'
Only constitutional amendments or sovereignty would give Quebec full powers over
language, a situation opposed by the vast majority of Quebec anglophones, who see the
federal government as a protector of their linguistic rights.
It is interesting to analyse the development of the legal right to health and social seMces

in English in Light of the official s t a t u of French in Quebec and the stated desire to make
French the cornmon language of dl Quebecers.

IL

Evoiution of the nght to h d t h and socid services in English (1984-1994)

The right to services in generai, introduced in 1971 as part of the reforms in the health

and socid services sector, elicited much comment but linte consensus as to what it
represented either factually or j u n d i d y . In parliarnentary hearings prior to the passing of
the legislation, a large nurnber of groups urged that the right to service be included but
without a clear attempt to define exactly what the right represented. During the

Parliamentary Commission, the Mïnister introducing the legislation noted that the right
was not ~ ~ t i o n m b(i-e.,
i e ~that
~ it entailed no sanctions agaiost its infnngernent) but
that it consisted rather of a moral obligation on public institutions to provide the s d c e s

ascribed to them in

la^.^^

The right to services in EngIish did not become an issue until the 1980's, when firrther
modifications to the health and social seMces system appeared to put in jeopardy access
to English services.
A.

The campai-

for legd guanotees of Eaglisb b d t h and social services

(1984-1985)

The carnpaign for legal guarantees of English services was spearheaded by Alliance
Quebec, the principal English-speaking rights group, at a time when the Quebec

government, as part of a further reform, was planning to implement changes to the
organization and structures of the health and social services system in 1984. In particular,
this entailed the trander of personnel and budgets fkom social service centres (CSS) to
--
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the emerging CLSC network as weli as implementing the regionalization and sub-

regionalization of services. In concrete terms, this involved the transfer of professionals

h m Vie-Marie Social Services, the oniy CSS mandateci to deal with English-speaking
users, into Montreal-based CLSCs unused to proviâing English-language services and

sometimes ill-equipped to do so. Outside the Montreal region, English-speakuig
profe~sionals~
sometimes working as part of multi-disciplinary teams in predominantly
French-speaking CSSs, faced dispersal into the CLSC network. At a press conference
organized by Miance Quebec in November 1984, Eric Maldo6 the president of the

organization, underlined the tiuidarnental principles which had to Uiform any
Ow community must be guaranteed access to socid services in our language. There can be
no treatment without communication. Failure to provide this essential guarantee is nothing
less than the overt exclusion of the Engiish-speaking cumunity from universal access to
social services.

The s o c i d t u r a i and linguistic madate of our existing institutional network mua be
acknowledged and respected This does not negate or reduce, in any rnanner. the
willingness of our institutions to serve everyone in theu regions. However, w i b u t the
acknowledgment of the special vocation and responsiiility of our institutions to the
English-speakiag communitv,we are king asked to acquiesce in an unacceptable loss for
our c ~ m m u n i q . ~ '

An editorial in The Gazette several days later picked up on this issue and indicated the

nature of the problem:
The network of social senices for Engiish-speaking Quebecers. so pahmkingiy bWLt over
generations. is in danger.

If this network is to survive. the Quebec government's ùureaucratic and i d t i v e plan of
reorganization can not be allowed to proceed as it is now envisage. ... . The goverruneut,
it is now clear. bas fàiled to honor its promise to respect the rights of English-speaking
Quebecers.

-

The transfer of staff and budget h m the only anglophone social senice centre Viiie
Marie to [ocai community centres is k i n g planned without respect for traditions and
without proper guarantees that services wüi be maintained

-

The p h to «sectorize» social services. that is to require citizens to apply for seMces only
at institutions within thcir residential zones. is in conflict with evety citizen's nght to
choose his institutions and professionals. But it couid have especially appalling results for
anglophones.
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AUiance Quekc, «Pressstatement on the future of English-language social service instituîioris>
(November 22,1984).

For exampie: ï h e T a y l o r - T h i i centre p r o v i b resi&nDal care and 0 t h support in
English for iatellectmliy handicapped children and aduits. The mrganization would
amfine the centre's mandate to the western part of Montreal-IsW
Engiish-speaking t3miïïes ïa the eaStern haif of the Wand wodd mt be aïiowed to take
theü handicap@ children to Taylor-Tbtbodeay as thq & now. ïhey would h ~ to~goeto
a local institution. which in most cases would have neither the iegal obligation nor the
capacity to help the child in his own language.

This unbeijevabIy callous appoach has no place in social services ... .38

The campaign Ied by ALliance Quebec in 1984 and 1985 in favour of legislative
guarantees included a number of initiatives combining community and institutional action.
The association coordinated a task force of twelve institutions and community
organktions which presented a brief to the Montreal regional council in March 1984

dealing with a number of issues including the completion of the CLSC network, the
sectorization of services, youth and social services, and the private and voluntary sectors.
The task force then instituted a community consultation to inform Engiish-speaking

Montrealers of the dangers to the institutional network as a result of the proposed
restructuring of services. Alliance Quebec met the Montreal regional council and the
Fédération des CLSC to present its position on the restructuring, and headed a delegation
to meet with the Minister of Social Affairs to review the issues and concerns facing the

English-speaking comrnunity. It also organized task forces on English senices in the
regions of the Montéregie and Laurentides-Lanaudière, ensured that its chapters outside
the Montreal region met with the local regional councils to review matters of linguistic

accessibility to services, organued letter writing campaigns, and met with editorial
boards, joumaIists and union representatives.

The organization coordinated a three-week biluigual radio campaign to bring attention to
the issues and published a French and English newspaper adverthement, designed to

complement the radio campaign and heighten the awareness of French- and English-

speaking Quebecers. This appeared in both Le Devoir and n>e Gazette.
At the same tirne, AUiance Quebec solicited and then submitted to the Goverment of

Quebec 345 resolutions fiorn schools, hospitals, social service institutions, municipalities

and community groups demanding that the govemment enact legislative masures to

guarantee the continueci existence of the network of English-language social senrice
institutions, adopt legislative guarantees for the English-speaking population to receive

W t h and social seMces in its own language and ensure by consultation that the rights of
linguistic and cultural minorities be protected in any restructurùig of services.
In March 1985, subsequent to AUiance Quebec's intervention with the Nelligan, Notre-

Dame-de-Grâce and L'Acadie nding associations, the Quebec Liberal Party unanimously
adopted a resolution at its policy convention supporting a guarantee in law for Englishlanguage institutions and services. In June 1985, Alliance Quebec rnobilied six hundred
people to attend the annual general meeting of the Montreal regional council to express
the community's concems about the issues of service delivery and legislative guarantees.

The caii for legislative guarantees was echoed once again by The Gazette in a series of
e d i t ~ r i a l s The
. ~ ~f
d of 1985 saw the Parti Québécois govemment and the Quebec Liberal

Party opposition position thernselves for the provincial election which would take place
on December 2. Robert Bourassa, then leader of the opposition, announced that he would
undo the changes proposed by the government and suspend any modification of Vie-

Marie Social Services Centre until afler the completion of the work of the Rochon
Commission, mandateci by the government in June 1985 to conduct a thuty-rnonth study
into the restnicturing of heaith and social senrices. At the same tirne, he committed a
fùture Liberal government to supporting the existence and development of Englishspeaking institutions and health and social senices? M e r some backtracking, Pierre-

Marc Johnson, then Premier, cornmitted the farti Québécois government to guaranteeing
English social services. When the govenunent proceeded in any case with the
restructuring of services in Montreal, Ville-Marie defied the govenunent directive and

-
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(Ertsure English seMoes), A u p t 27,1985, B-2, « L e i ' s have guaranîeem, September 13, 1985,
B-2, «An u n d experimenb~,Septeniber 20, 1985, B-2, «Goverrunent out of step>>, September
25, 1985, B-2. As the editorials make clear, the! catalyst for tbe campaign for legal guarantees to
services was the
of setvices in Montreal and elsewhere in Q w k , which would
ren&r access to Engish services more diffïcult.
«I'd scrap change in Engiish social services: Bourassa>), TIre Gazette, Sepember 24, 1985, A-1.

issued court proceedïngs to halt the transfer." The centre desisted h its action after the
naory of the Quebec Liberal Party in the election of December 2, 1985.

B.

Eosbrining the right to seMces in Engîish: BU 142 (1986)

in December 1986, the Liberal govemment amended the health and social services
legislation to respect its electoral commitment." The legislation was opposed by the Parti
Québécois and the government had to invoke closure in order to adopt the biii.

The intention of the government can be discerneci fiom the comments of Thérèse LavoieRoux, Minister of Social M a i r s , duurig the debates on the legislation in the National
Ce que mus voulions faire par ce projet de loi. c'est & garantir l'exercice d'un droit,
consacrer dans la loi le droit pour la minorité & recevoir des services dans le domaine de la
santé et &s services sociaux dans sa langue. Un droit qui n'est pas constitutionnellementou
légalement reconnu n'a pas de portée opératoire réelle. Et s'il est vrai que. dans les faits, ces
services leur sont. même actuellement. dans une large mesure, prodigués dans leur langue, iIs
demeurent néanmoins soumis a fa b o ~ volonté
e
& celui ou celle qui dispense les seMces ...
Actuellement. le dispensateur de seMces a la discrétion de les offrù ou non en langue
anglaise. Par Ia reconnaissance du droit et les mesures pour le f h k valoir. un élément majeur
inteMent du f s t que le bénéficiaire pourra efféctivement les e n i r en langue anglaise.43

In responding to questions raisecl by the opposition on the effects on the Charter of the
French i'm~guageand the integration of immigrants, the Muiister noted that the language

of work and education were the tools favoured by the government to integrate
immigrants into Quebec's French-speaking majority, while the purpose of the legislation

was the provision of adeqüate services in the sense of the heath and social services
legislation. She contended that the introduction of the nght to seMces in English was a
s e ~ c issue
e
rather than a linguistic matter and that neither the purpose nor content of
the Chatler of the French Imguage was cornpromiseci in any way. Neither did it put into

question the commitment of the government to ensure that French remained the comrnon
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ViUe Marie was to transfer 157 of its staff of 6ûû to CLSCs, It countered with a reqwst that the
traders be limïted to 82 workers, and that the Govenunent ârop its plan to transfer school
social workersand nurses.
An Act to agah amend the Act respecting health semMcesand social services, S.Q. 1986, c. 106
('hereafter referred to as Bill 142).
Quebec, National Assembly, Journal des ddbats (8 December 1986) at 4929.

Lan~uageof al1 Quebecm. For the Minister, language comprised an essential tool of
service delivery:
La question centrale esl & nrconnaitre une M o n entre d'une part la prestation &
services de santé et & seNices saciaux et d'autre part la langue dans laquelle ces services
sont dispensés. Concrélement, la dispensation des services englobe I'e~l~embie
des gestes
et des actions qui constituent le tissu & communication entre le dispensateur & services et
un bénéficiaire. II ne peut s'agir simplement dans œ domaine que & poser Qs gestes oa
d'appliquer des techniques, mais le dispensamu & seMces doit au premier chcf entrer en
communication avec le ~ n é n c i a i r e . ~

In granting this right to Engiish-speaking Quebecers, the Minister Merentiated the
hi~toncrights of this community fkom Quebec's Werent cultural communities, who had
nonetheless equally legitùnate concerns to have services adapted to their needs.
However, in noting that the rîght was granted to English-speaking persons, she indicated
that the intention of the govenunent was not to lirnit the right to people whose fkst
language was English but to extend it those who were uncornfortable expressing their

needs in French:
Pour nous. œ sont des personnes qui, au moment où elles requièrent Qs seMces de santé
et des services sociaux. ne se sentent plus capables dTe.qximerleurs besoins dans cette
~angue.'~

For the Minister, permïtting members of the different cultural communities who had over
the years been integrated into the anglophone community and who were more
cornfortable expressing their needs in English to avail themselves o f English services for
humanitaian reasons would not threaten the use of French in Quebec. These people for

al1 intents and purposes fonned part of the anglophone community." Noting that the use
of the expression ((English-speaking~had provoked concems on the part of the
Opposition, the Minister pointed out that this was the term used in the preamble of the
Charter of the French hguage, passed nine years earlier when the Parti Québécois was
in power. She also underlined the incoherence of the opposition t o the law by the Parti
Québécois, whose electoral program and constitutionai position committed itself to
guaranteeing the same rights it was now opposing, and whose comments in the meen
hours of debate in Parliamentary Commission fiequently referred to issues «qui leur
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Ibid ,at 493 3.
Ibid, at 4934.
Ibid ,at 5 129.

étaient chers aanS les m é e s 1978-1979 tels :la Conquête, le r q p r h r h , les

minoritésfrancophanes àu~mitoba.
D~~
Unlike the Liberal govemment, which characterized the legislation as eswmiaiiy
facilitating access to services, the Parti Québécois defined it not as social flairs
legislation but instead as a Linguistic law and accused the government of weakening its
commitment to the use of French in Quebec. Moreover, Pierre-Marc Johnson, now
leader of the Opposition, invoked the unequal situation between Quebec's Englishspeaking minonty and French-speaking minorities elsewhere in Canada:
Quand on dixute des questions linguistiques, quand on discute des rapprts entre
communautés linguistiques au Canâda et au Québec. en particulier. il faut avoir à l'esprit
qu'if n'y a pas de symétrie et & réciprocité entre la minorité anglophone du Qu&x et les
minorités hors Québec qui sont fianwphones. Je m'explique. Peut4ue. faut-il fâire ces
rappels historiques, maiheureusement, dors que ce debat s'enclenche autour & quelque
chose qui relève essentiellement, là aussi, du droit collectif et non pas des droits
individuels, c'est-&dire & droit des minorités. On sait qu'il n'y a même pas un siècle, il y
avait une majorité des gens d'expression h m p h o n e au Manitoba. On sait ...

qu'aujou-d'hui
culturelles.

ils sont moins nombreux que d'autres minorités ou communautés

Bill 142, assented t o on December 19, 1986, included four principal components. Firstly,
it amended the present heaith and social service legislation"

so that the Miniaer had the

responsibility to ensure that services reflected the linguistic and ~ocio-cdniral
characteristics of each region. Secondly, it granteci a qualifiai right for English-speaking
people to receive services in English:

17
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Ibid.. at 5128.
Ibid, at 4935. Despite the Parti @&&ois opposition to the legislation gantkg the legal right
to serclces in Engiish, Pierre-Marc Johnson was by no means O@
to the availability of
services in English. While Minister of Socid Mairs, he wmte on June 22, 1983, to Reed
Scowen, LiWral M.N.A for Notre-Dame&-Grâce: «Vous serez d'accord avec moi pour
reconnaitre que I'unilinguisme anglophone est devenu un anacbronisrne dans la sociélé
fmcaphone que constitue le Québec. Ceci &tant dit, la réalité demeure œ qu'elle est et
l'humanisme et le sens commun ont aussi droit & cité. il m'apparaît en effet important que les
personnes nécessitant des soins pissent communiquer déquatement, clans les situations
d'urgence et & sains intensifs notamment, Par exemple, on imaginerait mal que le Centre &
coordination cks Urgences-Santé ne puisse répondre en tout temps en anglais aussi bien qu'en
français. il va & même pour les saiies d'urgence et les soins i n t e d . Nowbstant l'éîat de la
législation, la coutume et le sens commun font que les étaMissements du réseau Qs Affaires
sociales, dans la région & Monidai notamment mais aussi dans toutes les régions Q Qudbec,
font tout daas leur pouvoir pour procurer aux ôénénciaires angiophones des senices dans les
conditions les meilleures poss'Mes pour assurer leur bien-être.»
An Act respecting health services and social services, RS.Q. c. S-S.

Evew English-speaking person is entitled to receive Mth seMces and social seMces in
the EngLish language, taking ïnto arxxwnt the oroani;ration and rewurœs of the
establishmentsprOnding such services and to the extent provided by an apr~gram.~

Thirdly, it gave the regional health and social services councils the responsibility to
develop programs of access to English services while taking into account the
organizattion and resources of the institutions in the regions. Finally, it provided for the
govemrnent to designate by regulation which institutions recognized under section 1 13f
of the Charler of the French imtguage (those with the right to fwiction in both French
and another bguôge) would be buund to rnake di their seNices available in English.
The content and effects of the right were discussed by the Minister during the

Parliarnentaxy debate leading to the passing of the law. Bill 142 would not create a
parallel system of heaith and social services for the English-speaking community. Instead,
some institutions would be designated to provide some or al1 of their services in English
while forming part of the institutional network and respecting ail other legislation,
including the Ckrter of the French i'ungirage. Nor would new institutions be created

specificdy to provide seMces in English. The law created a mechanism whereby the
regional councils would develop, in collaboration with the institutions in their region,
detailed plans to ensure the delivery of services in English to their English-speaking
residents. The law did not oblige each institution to offer seMces in Engiish or to have
bilingual staff

Bill 142 was designed to ensure that Engtish-speaking people living in dl regions of
Quebec would have access to some services in English. This element was of particular
importance in those regions where there were relatively few English-speaking people and
no institutions historically aeüiated to the c ~ r n r n u n i t ~ . ~ ~
50
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Supra note 12,S. 3.
in eight of the eleven administrative regions in place at the tirne, the proprtioa of peaple who
spoke English al home gmsented less than nine percent of the total population. In regions such
as these, it was fecognized that not aii seMces cuufd be proMW witbia the region. The
Minister mled: cEn &et, dans certaines régions du Québec, compte tenu du îrès W e tau. &
la popdation d'expression anglaise, i1 vaudrait mieux, comme d'ailleurs, cela se fgit maintenant
dans une certaine mesure partidèrement eu égarâ aux services hospitaliers, qu'il y ait des
ententes interrégionales pour la Livraison dw services>. National Assembly, Jounial des débats,
@ecernber 17, 1986) at 5643.

Bill 142 also provided for the health and social seMces system to promote access to

seNices for the different cultufai commmities in their own language. However, there
was no legal obligation on regionai wuncils or institutions to develop special programs

for cultural communities.
C.

Impkmentation of the right: the first accas programs to EnglUh-language

services (19û9)
Although Bill 142 was passed in December 1986, the law was not implemented until over
two years later when the first access programs for English seMces were approved by the
government. The delay can be explained by the request by the regional councils to
postpone subrnission of their programs until the spring of 1989, whereas the original
deadline for their completion had been set for the end of 1987.

in April 1988, the govemment passed the order-in-council estabtishing which institutions
recognized under section 113f of the Charfer of the French Imguage would be obliged
to render ali their services in ~ n g l i s h The
. ~ ~ regulaîion designated 79 institutions among
the 91 with bilinguai status. Fi*-five

were in Montreal, while the rest were scattered

around the rest of the province. These ranged fiom some of Quebec's major hospitals to
small pnvate nursing homes with few residents. There were 17 acute care and 12 long
term care hospitais, in addition to 14 rehabilitation centres, 3 1 nursing homes and 2 social

service centres. This nurnber represented 9.2% of the total of 858 institutions in Quebec.
From April to August 1989, under the authority of the Junior Minister for Health and
Social Services, Louise Robic, the govemment passed the orders-incouncil putting into
force the access programs for English services. The programs had, in confonnity with the
legislation, been developed by the regional wunciis in collaboration with the institutions
52

O.C. 580-8%,1 May 19ûâ G.O.Q.II.2559. Bi11 86 (S.Q. 1993, c. 10,S. 42) fescinded S. 113f and
r e p. l.d it with S. 29.1. This section, found in the chapter on the language of tbe civil
administraiion, now governs the mgnition of institutions which povi& services to persons
who, in the majarity, s p i k a language oîher than French. However, recognition un&r s. 29.1 of
the Charter does mt protect institutions h m closure, merger or unification in cases of
svucturalvansiormation of the heaïth and social services system.

in their regi~n.'~
The govemment idemified 170 institutions that were to provide some or
ail of their

services in English. With the 79 institutions already identifiecl by regdation,

the total number of institutions providing al1 or some specified seMces in English
represented about 29% of Quebec's heaith and social service institutions. The press
releases issued at this time reinforcd the notion that the access programs were intended
to enable English-speaking Quebecers to receive the same services provided to the
French-speaking majority, while taking into account the limitations expresse- in the
iaw.54

In May 1989, the Quebec and Canadian govemments 6naiized an agreement whereby the
federal government would support Quebec's initiatives to facilitate accessibility to

English services. This non-recurrent five-year agreement, under the auspices of the
federal govemment's officia1 languages program, provided for a federal contribution to
the expenses designed to implement the provisions in Bill 142." The fùnding for the e s t

few years of the agreement was estabfished at $1,110,000, shared equally by the two
levels of government. The budget was used to hire a coordinator of English-language
53
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This process involved a number of steps. Firsùy, the Deputy Minister inviteâ the regionai
councils to submit an action plan. The regional coucil named a person to manage the process,
formed a conunittee attached to the board of directors and detennined the means whereby the
EnglishspeakJng @lion
would be h v o l v d The cuuncil undertook a &mographic shidy of
the English-speakhg popdation of the regioq an inventory of the services provided by its
institutions and i&ntified the needs of the English-speaking poprlation. It subsequently drew up
a plan of d o n , submitted this to its special cornmittee, wtsultd representatives of the
English-speaking popilation and presented the proposal to the institutions to rece~etheir
mmments and reactions. if the proposai were modified, the ammittee and the institutions
would be consulted once again The proposal was then submitied to ihe board of directors of the
regional courtcil for a p p m d and subsequentîy î~ the Ministry, which reviewed îhe p h to
ensure it conformed with the criteria estabLished at the outset and çolicited further information
fmm the regional councils if necessary. Sx Ministère & la Santé et des Sencices sociaw,
Services de santé et services sociaux en langue anglaise. rapporl d'étap, Annexe 2.1,
Cheminement type du plan d'action déposé par un C R S 9 en vue d'approbation par le Conseil
des ministres et la publication d'un décret, Quet#c, OAokr 1990.
See, for example, the press release issued ta aaaouw;e the w o n of the access program for tbe
Gas* and Îles-de-la-~adeleine
region: d3ii.l 142, aQpted in December 1986, stipiiates that the
regionai heaith and social seMces councils (CRSSS)are to povi& access plans that will enable
English-spakhg Quebeoers to receive in their l a n g u e the heaith a d sacial services aormdly
provided to Quebec's entire popdation. The law also stipiiaîes that every Engiishspealang
person is entitled to receive beaith services and social semices in tbe Enash languagc, t a h q
into acaunt the orpanization and resources of the estabiishments arwidinn such services and to
the e-*nt aovidcd bv an a a s s dan.»
[unQrlined in the original], Ministère & la Santé et des
SeMces sociaux, Ress release (June 2, 1989).
The apezmmt was renewed in 1993 for a fiutber five year period from 1994 to 1999.

seNices in each regional cound and permiîted such complementary activities as the
preparation aad translation of documents, English courses for French-speaking personnel
s e ~ n English-speaking
g
users, projects initiated by community groups and the holding of
conferences. The presence of the coordinator was the most signifïcant element of the
agreement, since it facilitateci the presence, in many regions for the first t h e , of an
Engiish-speaking statfmember within the regional council structure.

The eleven regional councils calculateci that non-recurrent budgets in the amount of
$1,594,000 wodd be needed for the year 1989-1990 to implement the access

programs.56 The Ministry advised the wuncils that the implementation of the access

programs would have to corne out of the existing budgets of institutions. However, the
Canada-Quebec agreement provided the means, to a great extent, for the regions to
implement their programs.

In the meantirne, relations between the governrnent and the English-speaking community
had become acrimonious. The Supreme Court in Ford v. A.G. Quebecs' had declared
sections 58 and 69 of the Charter of the French l a n p g e inoperative to the extent that
they prescribed French unilingualism in commercial signs, not o d y as infringing the right

of fieedom of expression guaranteed by the C m d i a n Charter of Righs md

~ r e e d o m sand
, ~ ~Quebec's Chmrer of H t ~ r n mRights und ~ r e e d o d ' but also as
incompatible with the right to equality guaranteed by the Quebec Chmler. To escape the
consequences of the decision, the govemrnent under Robert Bourassa passed, in
December 1988, legislation containhg a dual dispensation fiom the application of both
charters, and thus restoring the validity, in modified fom, of the Charter of the French

language.M
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Mémoires au conseil des ministres - Programme d'accès A des services de santé et des seMces
sociaux en langue anglaise pour les régions vides par la loi 142,coilecteû by the Ministére & la
Santé et des Semices sociau.~,Chober 12, 1989.
[1988J2 S.C.R 712.
Canadian Charter ofRights and Freedoms, Part I of the ConSnSntution
Act, 1982, being Schedule
B to the CanadaAct (U.K.), 1982,c. 1 1.
RS.Q. C. C-12.
An Act amending the Charter ofthe French language, S.Q. 1988, c. 54 (better km>wn as Bill
178). See also J. Woehrling, d a Constitution du Canada, la législation du Québec et les droits
& la minorité angl-im~,
supra note 7 al 208-11.

The passing of BiU 178 created a stonn of protest in the English-speaking wrnmunity, l e .

to the desertion of the Quebec Liberal Party by many English-speaking members and
provoked the creaîïon of a new political party, the Equaiity Party, to contest the next
provincial election. With a provincial election held in Septernber 1989, it was not
surprishg that the govemment ensured the adoption of al1 access programs before the
election so as not to M e r alienate English-speaking voters.
Moreover, during the election carnpaign, the Liberal government promiseci to spend $3.5
million to create positions in the network to provide services already available to Frenchspeaking Quebecers but unavailable in English. Following its re-election, the govemment
allocated the amount of $1 -5 million in December 1990 to create 29.8 permanent
positions in the health and social services network, to respond to unrnet needs. The
remaïning arnount was never made available.
The Ministry also initiated the creation of a documentation centre, set up under the

auspices of the Fédération des CLSC, to facilitate access to the wealth of health and
social services information available in Englrsh but not always accessible in the regions.
This centre was fùnded by the Canada-Quebec agreement.

The implementation of Biii 142 did not appear to elicit negative reactions in Frenchspeaking Quebec. For example, Gilles Lesage, in an editonal in Le Devoir, commented:
Après deux ans et &mi, la loi 142 entre nnalement en vigueur. Ce n'est pas trop tôt. Ii n'y
a pas lieu & pavoiser. ii n'y a pas lieu non plus & partir en peur ou & faVe prewe &
mesquinerie. Ce n'est pas une loi qui élargit des droits ou en accorde de nouveau.. aux
anglophones. C'est, pour l'heure, la reconnaissancepure et simple & ceriains senices que
l'on veut rendre plus accessîbIes a ceux qui y ont droit ...

La crainte électorale est le ammencement & la sagesse politique. La mise en oeuvre & la
loi 112 n'enléve rien des francophones. Eile rassure, tardivement et partiellement. la
communauté anglophone. 61
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«Desmiœs plus accessilbles : p s de mesquinerie avec la loi 142 p u r les angiopbones> (May
27, 1989).

D.

Consolidation of the rigbt: Bill 120 (1991) and Bill 15 (1992)

In 1991, Quebec instituted another major refonn of the heaith and social services system,

including the creation of new administrative regions and increased responsibilities for the
regions." For the English-speaking community, there were several points of interest. In
addition to reafl3nning the provisions in Bill 142, Bill 120 consoiidated the right of
English-speaking persons in a number of ways.
The new legislation established «an organizational structure of buman, material and

financial resources designed .-. to take into account the distinctive geographicai,
linguistic, socioailtura.1 and socio-economic characteristics of each region. »63 Moreover,
it provided for the existence of a cMd and youth protection centre for English-speaking
~ontrealers," created a provincial cornmittee to advise the government on the deiivery
of English-!anpige heaith and social services and on the approvd, evahation and

modification of access programs for English services, and created as regional cornmittees
to advise the regional boards (formerly councils) on their access programs.65 In addition,
boards of institutions and regional boards were obligeci to take into account, in the
planning and allocation of budgets and the naming of board members, the luiguistic
characteristics of their users and the demographic reality of their population." Finally,
the legislation stipulated that the access programs for English services be revised every

three years.67
RecogniPng the complexity of the refonn embodied in the legislation of 1991, the
Quebec government modified the law in Iune 1992, c l a w n g a number of points and
adopting some transitional provisions to facilitate the process of change. To ensure
continuity, the law stipulated that access prograrns in force would continue to apply until
-
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An Act respecting heafth services and social services, RS.Q. c. S 4 . 2 (hefeafter referred to as
Biu 120).
Ibid, S. 2 (5).
Ibid, S. 125.
Ibid, ss. 509 and 5 10. These sections formaiized the role of the wmmitîees ahady in place buî
which had no officiai status.
Ibid , 5s. 171 and 347 @lanning and aiiocation of budgets), ss. 138 and 398 (namuig of COopted board members after the election pocess).
Ibid, S. 3 4 8 .

revised. Furthemore, in anticipation of the t r a d e r of p e r s o ~ e land services fiom
institutions required to provide seMces in English to othen with no legal obligation to do
so, the law stipulated that those institutions receiving services were deemed to be in the

access programs until revision took place.6s

E.

Evaluation o f tbe nght: the impact on service dclivery

What was the effect of the passing and implementation of Bill 142 on the availability and
accessibility of English services and the attitude of those planning and providing xrvices?
Firaly, the regional councils, in the elaboration of their access programs, were obligeci,
sometimes for the ikst tirne, to take into account an English-speaking presence in their
region. This was of particular importance in those regions where there were few Englishspeaking people. In addition to availing themselves of dernographic data to facilitate their
task, the regional councils evduated the accessibility of the senices available in their
institutions and consulteci the Iocal English-speaking public through its representative
~~
organizationq to assess its needs and to review where services were ~ a c k i n gThis
process enabled the regional councils to ident*

not only where senrices were available

but also where their development was necessary to satis@ needs which were unmet for
this segment of the public. The presence of advisory cornmittees, fiequently composed
not oniy of English-speaking volunteers but also of francophones planning and delivering
seMces, encouraged the development of collaborative mechanisms of seMce planning.
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.4n Act wnending various Iegislative provisions concerning the Act respecting health services
and social sewices and menrling v h o u s legislution, S.Q. 1992, c. 2 1 (better known as Bill
15), S. 619.29 and 6 l g . W .
While one w d d expect that services in En&& wouid be least accessible outside Montmal, it is
interesting that certain gap were identined for the Montreal metropditan region: a more
limited accessïbiliîy of services for those living in the eastern part of the island or in Laval
(which then formed part of the region), limited accessity for people with d m g and alcohol
problems, a limited aumber of places availaMe in institutions with a supa-regional mandate
because of the a m o n for people iiving outsi& Montreal, a lack of places with complete
accessl'bility in some long term care centres and rehabilitation centres for the inteliecnially
haadicapped la& of budgets to develop places in institutions for the deaf and the p h y s i d y
handicapped as weU as a lack of information mailaMe in English: Mémoire au Conseil des
ministres : Programme d'accès à des services de santé et des services sociaux en longue
anglaise pour /arégion de Montréal métropolitain, @hx, 1989.

Moreover, the presence of a coordinator of English services within the regional councils
created an additional ünk between the councils and the comunity.
Secondly, the passing of Biii 142 created expectations on the part of the English-speaking
public t h services which had not previously k e n sou& would now be available in
English.
Thirdly, the legal obligation on institutions to provide seMces in English, although
qualifieci by the resowces at their disposal, sensitized them to the concerns of the English-

speaking population on their temtory. This was particularly the case with the CLSC

network, mandated to offer fiont line services to ali on their temtory.
Much of this would not have occurred without the poiitical wi.U to implement the project.
The presence of a junior rninister and subsequently a parliamentary assistant charged with
implementing Bill 142 emphasized the importance of the right to English services to
regionai councils and institutions. The potiticd representatives visited many of the
administrative regions to meet with the English-speaking public, the regional councils and
institutions providing direct services to the community. Moreover, a political attaché
within the Minister's office ensured a link between the political and administrative

fùnctions and, together with elected representatives between the Minist~y and
representatives of the English-speaking cornmunity and the institutional network. The
Ministry officiais worked closely with the regional councils to oversee the implementation
of the access programs fiom an administrative perspective.

Following the adoption of the access programs, there was Iittle formal analysis by the
regional councils on their impact on the accessibility of senices. One exception was
Estrie, which in 1992 cornmissioned an evaluation of its access program.70 The report
addressed the twin issues of accessibility to services and the implementation of the
measures adopted in the access prograrn. It indicated that services in the French hospitals
70

G. Caldwell, Accessibiliîy of health and social services to Ehgfish-speaking Townshippers:
Ewaluation of the Region 05, Law 142 access programme, Coaseii & la santé et des services
sociaux & l'Estrie, SherbPooke~1992 (ut~piMished
Qcument].

in Sherbrooke were accessible in English. These institutions offered s p e d i z e d services
that were unavailable elsewhere in the region and their accessibility in English was
therefgre crucial. It was noted that these services were not aiways accessible in English
prior to the adoption of the access program. Moreover, the CLSC network ha4 for the
m o a part, managed to raise its visibility with the English-speaking community and ensure
the accessibility of services in English. It was noted that this success predated the access
program The availabiiity of English-language material had improved since the adoption
of the program and language training had also wntributed to a more « positive amtude N

in respondiog to Eaglish-speaking people needing services.
In assessing the o v e r d level of accessibiiity, the regional council had diiigently
irnplemented the program and the institutions haci, for the most part, collaborated in good

faith. There had been progress in a number of areas, including the provision of social
services for young people, services provided by French hospitais and front line services
provided by CLSCs.
While reviewing areas requirhg improvement, the report noted some obstacles remaining
in temis of implementing the access program. In the case of two CLSCs in the region,

this essentidy amounted to institutional resistance to providing services in English. The
problems were described as foliows;
in the case of [one CLSC] the institution is ignoring the law. Management bas decibed not
to take account of the law and simply ignores i t The rational [sic]proffered is that the la-?
provides ody for anglophones who cannot speak English [sic], or that Latin Amencans
are more of a pnonty.
CLSC] has succee&d in convincing the English clientele of
the Sherbrooke area tbat they are not accessible; the result being that they in fact serve
very f w anglophones. By the way. the barrier to accesslbility is not at the level of health
professionah but rather at the prelimiaary phases of access, tbaî is: reception, evaluation
and referral.

me

In t h e case of the (other CLSCJ the problern appears to be one of a Jack of resourœs and of
a decision not to mobilize any of already existing resources for the EngLish clientele which
is of the order of some two thousand in a total clientele of twenty thousand The CLSC is
quite suaighîfomard about its p~sition.~'

The developments regarding the planning and provision of English d c e s fiom the
passing of Bill 142 in 1986 until 1994 are generally positive. It is interesting to contrast

this penod with the wents foliowing the election of the Parti Québécois government in
September 1994.

IIL

Transformation, service ddivery and laaguage politiw: the revision of access

programs to Englisb h d t h and socid services (1994-1999)
In August 1994, Lucienne Robillard, Minister of Health and Social Services, asked the

regional boards to rwise their access program and sent them the h

e of reference

document outlinkg the guidelines for the revîsion process." The Minister requested the

boards to subrnit their programs no later tban December 1, 1995. In September 1994, the
Parti Québécois gained power. By the end of its first mandate in November 1998, the
government had not yet adopted the revised programs. In January 1999, AUiance Quebec
instituted legal p r o d i g s to force the re-elected government to approve the plans. Oniy
then did it begin to approve the programs. Two main reasons can be invoked to explain
such a delay in what is essentidy an administrative process. Firstly, the health and social
services system was undergoing a major transformation, which obliged the regionai
boards to restructure the organization and delivery of senrices, inciuding those to the
English-speakulg population. Secondly, the issue of the right to English seNices became,

under a Parti Québécois govemment, a politicai issue. The government was obliged to
jus*

delays surrounding the adoption of the revised access programs on a number of

difFerent occasions.
A.

Transformation of the berilth and social services system

The government gave severai reasom for the need to trarsform the health and social
seMces system. Firstly, the «Politique de la santé et du bien-être)), adopted in 1992,
estabiished twenty objectives in public, physical and mental health, as well as in the areas
of social adaptation and integration. These priorities were to guide planning and to affect
the allocation of resources. Secondly, Quebec society was undergohg demographic and
social changes with an impact on the delivery of health and social services. These
included the aging of the population and the existence of inequalities in health, tied t o
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Minisîère de la Santé et Qs Sesvices sociaux, Program of access to heaM and social services in
the Ehglish language for English-speaking persons: Frame of Reference, Qdnx, 1994. The
Government ùad pessed an order-inCouncil (809-91)on june 1, 1994, seîting September 2,
1994, as the date h m which the regional boards should undertake their revision.

incorne and socio-economic status. in addition, new health and social problerns, such as
suicide, A I D S and cancer, necessitated greater intervention in these areas. Thirdly was
the issue of health expenditures and the need to reduce fosts?
The strategies adopted by the g o v m e n t to trardorm the system included four major
components: changing the structures of the public network and the way services were
delivered, putting into place a new drug insurance program, the development of new
policy dealing with medication and, -y,

the rationalization of services and of fees for

services. Of these, the modification of organizationd structures and service delivery
contnbuted to the delays in the submission of the access programs by the regional boards
to the Ministry so that the last access program was not submitted until December 1996,

one year later than originally stipulated.
The changes imposed on the system included the amalgamation and closure of
institutions, the implementation of the virage ambui'azoire, the consolidation of ftont iine
services, an emphasis on prevention of illness and promotion of heaith, the allocation of
new resources for residential settings for the elderly and the abolishrnent of s t a E positions
in the network." While this certainiy afEected aU Quebecers, it also had an important

impact on the English-speaking population. Severai institutions with bihguai status were
closed, arnalgamated or found themselves with changed mandates. In Montreal, the
Queen Elizabeth, Reddy Memorial and Lachine General hospitals were closed. In Estrie,

the Sherbrooke HospitaI, the only designated bilingual acute care hospital, became part of
a long term care centre and lost its acute care mandate. In Quebec City, the Jeffery Hale

Hospital, founded by and atnliated with the English-spealcing community although not
enjoying bilingud status, was transformed into a long terni care centre- Whiie

73
74

Ministère & la Santé et &s Services sociaux. Lu santd et les services sociaux : hjew et
orientutions skratégipes d'un syst2me en frMSformation, Q&x, 1996, esp. at 7-22.
Ibid.. at 23-3I. The num!xr of piMic institutions declined h m 661 to 561 in the space of one
year (1995 to 19%). The number of institutional boards of dùectors droppd h m 663 in
October 1992 to 429 in September 1996. While the number of CLSCs remained stable (151)
from 1995 to 1996, tbere was a Qcline in long term care and a~utecare hoSpials ( h m 247 to
1û4 and 121 to 1 18 respectively), œntres for people witb drug and alcohol problems and the
iateiiectdiy and PbySmUy handimpped, psychiatrie hoqhak (46 to 34) and y o d protection
centres and centres for young peupie in diflïculty ( h m 59 to 37).

Montreaiers çould easily find English hospital services elsewhere, the situation was more
acute outside the metropoiitan area. Furthemore the change in mandates of the
Sherbrooke and Jeffery Haie hospitais was perceiveâ as a loss of community patrunony.
The changing role of the acute care hospital sector and the implementation of the wage
cunbuhoire, with a transfer of services towards the community and the emphasis on

fiont line services through the CLSC network, meant that English-speaking people were
obliged once again to turn towards insîitutions not neçessarily used to serving them.
Worried that the transformation of the system was putting into jeopardy the right to
heaith and social services in English, the provincial committee on English seMces wrote
to the Mùiister, Jean Rochon, stating that quick and effective action on his part was
necessary. The cornmittee, created by Biil 120 in 199 1, asked the Minister to intervene in
the following areas: manpower redeployrnent in the Montreal region after the closure of

acute care hospitals and the transfer of personnel into the CLSC network, the protection
of institutions with bilinguai status subject to amalgarnation and u-g,

and the granting

of special recognition to institutions providing seMces to English-speakhg people living
outside their region. The committee also sought confirmation that there would be no
change in the eligibility criteria for receiving services in English and requested the speedy
adoption of the access programs. The cornmittee alleged that certain regional boards
believed the Ministry had indicated that there was no urgency to complete the revision of
the programs within the orguial deadline. The committee argued:
Budget pressures. network uansformatios regionalkation and decentralized management
of the health and social senice -stem should mt serve as a justification of the
govement's abandonment of its overall responsibili for application of the right of
Engiish-speaking people to receive seMces in English. '

-?

The transformation of the system did not cause delays for dl regional boards. The first

access programs were subrnitted by the Montérégie, Lamudière and AbitibiTémiscarningue in November 1995. These were foiiowed by Mauricie-Bois-Francs and

~as~ésie-Îles-de-la-~adeleùie
in December, and by Laurentides, Côte-Nord, Québec and
Saguenay-Lac-Saint- Jean in early 1996. The remaining regional boards submitted their
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Letter h m the Provinciai Cornmittee on the dispensing of health and social senices in the
English language to Jean Rochon, April 22, 19%. This letter was obtained by The Gmetfe and
published on May 2, 19%.

programs over the course of the year, culminating in the subrnission of the Montréal-

Centre plan in Decernber 1996.

B.

Lanyage poiitia and the rigbt to Endish h d t b and social seMces

The adoption of the access programs was also delayed because of attempts to undermine
the right to English services as expresseci in the health and social seMces legislation. A
series of events in 1996 and 1997 contributed to a growing politicization of the issue and

to confrontation between the English-speaking connaumty and both the govemment and

the Parti Québécois. These attacks were couched in terms of the concern to protect the
~oals
of the Chmrer of the French lmgrrage, but their underlying purpose was to put into

question the nght of English-speaking people to receive services in English.

The Interministerial Cornmittee on tbe situation of Fnach in Quebec: le

1.

fiançais l a p e commune
The initial attempt to question the extent of the right to English seMces was contained in
the draft report of the Comité interministériel sur la situation de la langue fiançaise,
tabled in January 1996. Louise Beaudoin, Minister of Culture and Communications and
Minister responsible for the Chmrer of the French I'guage, had created the cornmittee
in September 1995 with the mandate to:
Décrire et analyser l'évolution & la situation & la langue françaue au Québec depuis
I'adopion & la Charte de la langue fiançaise dans les différents &maines de
l'aménagement ing guis tique.'^

The cornmittee believed that the passing of Bill 142 constituted «un narwl

aménagemenf linguistrique. busé sur &s principes d~flérenisde ceux rie la Charte de la
lmtguefianpxise.» For the cornmittee, the public administration provided seMces b a d

on the following four Linguistic principles:

-

le français et I'anghs ne sont pas sur le même pied et ne jouissent pas du même statut au
Québec : seul te fiaaçais est la langue officielle:
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Le françaislangue commune, supra aote 7 at 4.

- le français est la langue commune des ~mmunicationset des services & tous les
QuéWmis; pour joair & la pleine access~Wtéaux services piblics, les citoyens Qivent
amnaître le hmçais:

-

si un citoyen s'adresse a l'Administration dans une autre langue que le fhqais, on peut
lui répondre dans sa langue; il Eaut cepadant respecter le droit des fonctionnaires &
travailler en fiançais; on peut aussi encourager les fonctionnaires a apprendre d'autres
langues, particulièrement l'anglais:

- les services pubiics sont dispensés à dw citoyens en tant qu'individus --et non en tant que
membres d'un a groupe linguistique » ou d'une communauté cultureIie.'
'

This passage, which did not appear in the finai report, is reveaîing in that it cleariy

indicates that knowledge of French should be a prerequisite to obtaining accessible public
services. Furthemore, there is generaüy no obligation to provide services in a language

other than French. This is left to the discretion of the civil servant. To enjoy hl1 access to
public services, the individual must adapt to the institutional and bureaumatic structures
and not vice versa. The draft report considered that the wmnel amemgernent
linguistique,) of Bill 142 was an exception in that it confiicted with each of the four

principles:

- il ?lace le franqais et I'anglais sur le même pied; n'importe qui peut choisir d'être servi
en français ou en anglais,comme dans un contexte & bilinguisme officiel:
- un citoyen n'a pas besoin d'apprendre ou de connaître le fraaçais pour avoir plein accès à
ces services: on ne pwt plus dire que le français est la i a a p commune & la vie jmbiique:
- si un citoyen s'adresse en angais aux services de santé et aux senices sociaux le
fonctionnaire a l'obligation de lui répondre en anglais (ou bien cette obligation ne respecte
pas son droit & tmaiiier en fiançais ou bien le poste occupé par le fonctionnaire a été
reconnu bilingye aux termes & l'article 14):

-

même si elle n'appartient pas à la minorité d'expression anglaise, toute personne
désireuse d'être seMe en angiais a le droit & recevoir en anglais des services & santé et
des services socia~.x.~*

The consequence of this last measure is that anyone c m consider himself a mernber of
Quebec's English-speaking minonty, sending an ambiguous message to allophones about
integrating into French Quebec. The cornmittee then states that, while its mandate is not
to pronounce on the law,
[c]e qui étonne, dans le cas cles services & santé et &s seMces sociaux, c'est que la
dérogation accordée par le législateur s'étend bien au&ià & 'la minorité & langue
angiaise7et ses bianitutions'. ''
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Comité interministériel Q bilansur la situation & la langue française, La siîuation de la langue
française au Québec, Projet, Januaty 1996, at 336.
Ibtd, at 336-37.

Here, for the committee, there was incontestably a risk of conflict with the C'mer. If
anyone could defme himseif as English-speaking for the purposes of obtaining Services,
health and social service institutions could becorne the means of integrating unmigrants

into the English-spealong rninority. The committee does achowledge that it is not the
role of the Ministry of Heaith and Social Services to worry about the integration of
unmigrants and that this dimension should not enter into consideration when someone is
I
,
but ((celaju~nfie-t-il qu'on puisse renoncer aux obligations qui mus incombent

comme presrriraies & d e ~ ~ e s ~ u b l i cIn
s ?the
»~
opinion
~
of those who wrote the dra€t
report, services in English should be h i t e d to people whose first language is English.

The committee glosses over the fact that Quebec has chosen other means, such as
education and the work place, to integrate immigrants and that the ftnction of health and
social service institutions, as defined in health and social service legislation, is to provide
seMces and not to facilitate the integration of immigrants or dophones into the French-

speaking majority. Moreover, the cornmittee provides no data suggesting that Bill 142
has facilitated the integration of immigrants or aliophones into the English-speaking

mhority .
Next cornes an attack on the number of institutions providing services in English and the
effect on institutional bilingualism:
En second lieu, on aurait pi penser que les services & santé en anglais se seraient
développés de façon d s a n t e et satisfaisante autour âes institutions issues de la minorité
anglaise, dont les e f f d ont d'ailleurs bminué &puis un quart & siècle- En vertu &
l'article 29.1 & la Charte, 1'OiEce a reconnu 90 organismes de santé qui foumissent leurs
services à des personnes en niajorité d'une langue autre que fiançaise- Mais les
programmes d'accés aux servicesen anglais, mis en place par la l o i s'étendent à toutes les
régions du Québec et touchent pratiquement tous les établissements d'une hçon ou d'une
autre. Cette opération nous parai4ttrès large et, même si certaines dispositions viennent la
limiter. l'encadrer ou la baliser, elle semble destinée à rendre les services en anpartout au @ékc.*'

These comments, which were not retained in the final report, reflect ignorance or ill-wiii.
Firstly, they question the principle of providing services in English throughout Quebec
although Enghsh-speaking people, even if few in number in some cases, are present in ail
79
80
81

Ibid., at 338.
Ibid., at 340. These comments were not retained in the final report.
Ibid., at 3 4 0 4 1.

regions. Secondly, if English seMces were Iùnited to instiîutions created by the Englishspeaking community and recognized by the Charter, hundreds of thousands of Engiishspeaking Quebecers would be depnved of the right to English services. By August 1997,
the nwnber of institutions recognized by section 29.1 of the C-er

had dropped to 68,

of which 1 I were residences for seniors which received no state fünding.* Fewer than

twenty institutions, including a nurnber of private homes for seniors, would be permitteci
to provide services in English off the island of Montreal. In some regions, no seMces
whatsoever would be accessible. The CLSC network would be almost completely
inaccessible in Engiis4 since CLSCs were crrated by the government and aot by the

community and few enjoyed the bilingual status conferred by section 29.1. CLSC
services in English would be limited to people living in the central and western parts of
Monmeal and the West Island. Not a single hospitai in the Montérégie would provide
seMces in English to more than 100,000 English-speaking residents. No youth
protection services would be available in Engiish outside Montreal. The English-speaking
population in the Gaspé, numbering 10% of the total, would not be enîitled to any
services.
Moreover, these comments ignore the effects of the transformation of the health and
social services system. The restmcturing of services, the declining number of public
institutions and the virage ambuiirtoire had led to a shift of s e ~ c e away
s
f?om those
institutions traditionally serving the English-speaking public. As noted, several
institutions had closed and others were adapting to new mandates. In other cases, new
services, such as Mo-Santé, were being developed in the CLSC network to meet new
needs. These were designeci to be accessible to the entire public and service planners
were doing their best to ensure their accessibility in English. Moreover, if specialized
services were to be centralized in a single institution in a region, they would not be
accessible in Engiish unless this institution enjoyed special status under section 29.1 of

8-

Ministère & la Santé et des SeMces sociaux, Programme d'acces aux services de santé et aux
services sociaux en langue anglaise pour les personnes d'expresnsnon
angIaise, Annexe 1, Mise
à jour & la liste des étaMissements & santé et de seMces sociaux reconnus en vertu de l'article
29. i de la Charte & la langue fiançaise qui pourrait semir de réf&ence pour la mise à jour des
étabiissements âésignés au sens & ia Loi sur les services & santé et les seMces sociaux,
Queùec, 1997.

the Charter. In consequence, speçialized services in English would be almoa completely
inaccessible outside Montreal. These poims were overlooked in the initiai report of the
cornmittee.

While the rhetonc of the nnal report was t o n d down when it was submitted to the
Minister in March 1996, the fiindarnentals of the analysis remained the same. The broad
definition of « English-speaking » person gave aU Quebecers the nght to seek senices in
English. This undermineci goverment policy of making French the common language of

al1 Quebecers, comiuted to «institutionai bilingualism by granting fieedom of choice
to individuals using public seMces and threatened the nght to work in French. in
conclusion,
L'analyse & œ Qssier nous amène à nous &mander comment il est possible
d'harmoniser le respect des droits consentis à la « communauté d'expression anglaise »
avec les Obspursuivis par In Charte de la lang~efian~aîse.~~

In spite of the degations of institutional bilingualism, it is revealing that a study, cited in
the fkal report, of the use of French in 230 health and social services institutions in
Montreal does not lend itself to the perception that the use of English was pervasive. The
study found that 87% of the institutions which were not designated bilingual used

unilingual French signs and a quarter of recognized institutions were in the same situation

even if they had to provide services in English. Moreover, 96% of non-recognited and
20% of recognized institutions used unilingual French documentation. Personnel in 97%

of non-bilingual institutions and 21% of bilingual institutions used only French in their
written communications. Finally, French constituted the predorninant language of oral

communication in 80% of non-recognized institutions for di categories of personnel,
with the exception of technicd staff, where the level dropped to 53%. Even in
institutions recognized as biiingual, oral communications were predominantiy in French
in 4 1% of the institutions for support staff, for management in 36%, for technical staB in
3 1% and for those providing direct care in 22%?
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Le Pançais Imgue commune, supra note 7 at 128. The issue of English healtb and social
services is discussed at 126-28. The RoviacialCornmittee on the dispensing of health and social
serMces in the En@&
language had recommended in June 1994 that the Minister of Health and
Social SeMces enQrse a broad definition of Eaglish-speaking person in conformity with the
principles expresseü by n i é e Lavoie-Rou..at tbe t h e of the pessing of Bill 142.
lbid, at 126.

Although these statistics are Limiteci to Montreal, they indicate that the right to English
seMces did not necessarily serve to promote the widespread and consistent use of
English in the public network. While Bill 142 introduced the notion of some institutional
bilingualism into the health and social services sector, not aii institutions were obliged to
provide services in English. Neither was biluigualism a requirement for aU personnel in an
institution named in an access program. Nor were ail services provided by an institution
necessady to be made accessible in Engiish. Moreover, most institutions were sensitive
to the notion of rendering their seMces accessible to people whose first language was
not French. Ir is tnie that the Office de la langue fiançaise had to arbitrate some
cornplaints surrounding the right to work in French but the srnaIl number of cases
indicates that this was more an issue of perception and ideology for the Interministerial
Cornmittee than the reality for the institutions and personnel providing services.ss
2.

The Parti Quéùécois, the Govcrnmtnt of Qucbcc and the ittaek on
<aostitutionalbilinguaiism»

Another signifiant event occurred in the month the Intermiristerial Cornmittee
submitted its final report to Louise Beaudoin. In March 1996, Premier Bouchard, in an
unprecedented step, gave a speech in English before several hundred English-speakhg
Quebecers at the Centaur Theatre in Montreal. In some quarters, this was perceived as
tending an olive branch d e r the divisive events of the referendurn and the comments of

Jacques Parizeau several months before. Others perceived the event as a public relations
stiint designed to enhance the image of a new leader who bad been in place only since
January and of his government. The Premier addressed the issue of health care and noted
that a person going for a blood test should not require a language test to obtain services.
This comment, widely quoted aflewards in the English media, was interpreted to mean

that the govenunent would respect its cornmitment to ensure the provision of English
services.
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This issue is deait with in Section IV betow.

One month laîer, the Parti Québécois held a Conseil nufiomfin which the protection and

promotion of French played a central part. In addition to some forty meaSuTes announced
by Louise Beaudoin following the publication of the report «Le fiunpis langue

commune)),the Premier proposeci to re-establish the Commission de la protection de la
langue fiançaise, give the Oflice de la langue fiançaise the power to issue infractions on
the spot for illegal commercial signs and add five million douars to the organizations
mandated to apply these m u e s . Also discussed and adopted was a modification to the
party program calhg on the Parti Québécois ta:
Revoir ia loi sur la santé et les services sociaux pour éviter que I'ensemble des
établissements de soins & santé et âe services sociaux ne soient soumis au biiinguisme
fonctiomel et institutionnel. 86

The Premier stated that the Parti Québécois ~gmantitatac anglophones le &oit de
recevoir des services sociuux dans leur langue, [mais] il ne f
a
tpas que cela signrjie
que tout le personnel soignant abive être bilingue. Il ne f î t pas imposer graduelfernent

le bilinguisme à tous les senices cde

The review of the health and social

services legislation to combat «bilingualism appears to have been part of a compromise
with some party members committed to pushing the Parti Québécois to revoke the right
to post bilingual commercial signs enshrined in

Bill 86, a policy contained in the party

program. The publication only weeks before the Conseil natio~mfof the report of the
Interministerial Cornmittee, with its comments about institutionai bilingualism in the
health and social services network, would have provided extra ammunition to party
members who wished to restrict the use of English. Raymond Giroux was criticai of

these new orientations of the Parti Québécois in an editorial in Le Soleil:
Le Parti QuiMcois cuvée Lucien Bouchard veut enterrer la hache de guerre avec ia
communauté anglophone du Québec. Le d b t , relancé lundi par la présentation du
projet & rénovation du programme plitique & La formation gouvernementale,
contient toutefois cies éléments d'un chantage maiséant qui contraie~ent
radidement avec l'ouverture et la réconciliation prônées par le premier ministre ...
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This amtrasts with recommendations made by the Parti Québécois Task Force on the -tus of
the English-qeaking community in a sovereign Quebec. The Task Force r e c o m m e ~tbat a
sovereign Queùec provide the English-speaking community with health and social services in
English and tbat &e erasting provisions of Bill 120 be niaiotaùied for this prpsepirplMe»
See Parti
QdbhiS The English-S'aking community.. An Integral Pari of a Sbvereign Quebec,
Mon-,
1993, at 3 1.
Quoted in M. Veme, iù3ouchard p m e t des ajouts au 'bouquet & mesures'», Le Devoir (Apnl
27, 19%).

Le PQ dit reconnaitre les droits fondementaux Qs angiophones. Dans le même s o d e .
pourtank il inscrit à son programme la révision & la loi 142 garantissant les services
de santé et les =rvices sociaux en langue an...
!Soyons sérieux : croire ou hire croire aux Quéôhis que cette loi a rendu bilingue
dans les fàits l'ensemble des étabLissements du réseau tient & la plus haute
supercherie. Le ministre & la Santé, Jean Rocha a dPjà rejeté cette interpétatiomp8

Predictably, the Engiish-speaking public reacted cntically to the change in the Parti
Québécois program. English-speaking groups, led by Aliiance Quebec, threatened to
fight any attempts to change the law. In response, the e s t e r of Healtb and Social
S e ~ c e swas quoted as saying that the party executive, which drafted the proposai,
might not have understood the law and that h e saw no reason for legislative changes.89
Days later, the letter fiom the provincial cornmittee on English swvices alleging that the
restructuring of the system threatened English senices appeared in n e Guerre, fbeling
additional mistrust and apprehension."
Further tension between the English-speaking cornrnunity and the government ensued in
November 1996 when a compla.int was filed against the Centre universitaire de santé de
l'Estrie (CUSE), which had inaailed some signs in Engiish after the Sherbrooke

Hospital, the only bilinguai acute care hospitai in Estrie, was transformeci into part of a
long term care centre. The OEce de la langue fiançaise claimed that these signs hfEnged

the Charter of the French imtguage and demandeci that the hospital remove them. The
Premier refùsed to intervene and the majority of the signs were removed.

In December 1996, the final access program was submitted to the Ministry of Health and
Social Services. The sixteen regional boards bad proposed a substantial increase in the
number of institutions providing some services in English. Approximateiy 130 institutions
not named in the programs of 1989 were included in the new programs submitted in
1995 and 1996: 28 CLSCs, 30 hospitals, 29 long term care centres, 27 residentiai centres

for the eiderly and the handicapped, two centres de s m é (wrnmunity health centres),
five child and youth protection centres and eight institutions with multiple missions were
88
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«Langage, un chantage malséant du W b , Le Soleil (May 5, 1996).
K. Wilton, iühn't mess with services to anglos: groups~,
The Guzette (-127,
invité à ne pas toucher h
i la loi 142», La P r e s (A@ 7, 19%).
KFQshould protect English services>, 77re Gazette (Mrry 3, 19%).

19%); (<Le P Q

added. Every region had added at least one institution and the Quebec region had

particularly in a context where the network of public institutions was shrinking. The
programs documenteci irnproved accessibility to English Services in all regions. This was

based on the number of new s e ~ c e avdable
s
in English or new institutions named in the
prograrns. Shortly afterwards, Louise Beaudoin wrote to Jean Rochon asking that the

Office de la langue fiançaise be formally associated with the elaboration of the

In its Conseil nazionai in January 1997, the Parti Québécois adopted three more
proposals deaiing with the nght to English health and social senices:
- Que le gouvernement balise l'article 15 & la Loi sur les Services & santé et Services
sociaux afinqu'en aucun cas elle ne diminue la portée dw articles 22. 35. 38 et 46 &
la Charte de ta langue franCaise.

- Que le gouvernement révise les critères qui permettent aux régies régionales
d'« indiquer » les établissements devant offrir les services en anglais en tenant compte.
entre autres, & nombre d'usagers d'expression anglaise afin d'éviter le bilinguisme
institutionnel résemé aux établissements reconnus en vertu de l'article 29.1 & la
Charte de la langue française (dont la clientèle anglophone dépasse 50%) tout en
garantissant le droit universel d'accès aux senices.
- Que les progmmmes d'accessi'bilité linguistique *nt
l'objet de direaives claires
respectant la Charte & kt langue h ç a k et soient tous révisés par l'Office de la
langue fiançaise (O.L.F.)pour s'assurer & leur cunformité avant leur adopion par le
gouvernement: qu'on élargisse la consultation aus groupes d'e-qression f b ~ @ s e . ~
These resolutions were adopted unanhously by the delegates. That this should ocair
was unusual:
Le passé enseigne que ce g e m & résolutions auraît pi normalement provoquer des débats
musclés. il n'en ht rien. Pas un seul des 300 participants ne s'y est &jeclé. Du jamais vu
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«L'Office de la langue française m'informe que les régies régionales ne sont pas tenues & le
consulter au cours de l'élaboration & l e m programmes d'accès aux services en langue anglaise.
Elles le font, cependant, semble-t-il, & hçon informelle. Compre tenu & fait que wus avons
l'un et l'autre à nous prononcer sur ces programmes comme membres du Conseil des ministres,
je me &mande si vous ne jugeriez pas opportun d'associer plus formellement 17<)8nœ
de la
langue Erançaise au pocessus d'élaboration des programmes en question. Je vous en fais La
proposition.» Letter h m Louise Beaucbin to Jean Rochon, December 16. 1996.
Sections 22,35,3% aad 46 refer to si- and posters, the issue and renewal of permits and the
prohibition of lrnowledge of a language olher than French as a condition of employmeat These
three emergency resolutions were proposed by the Shextnxk riding associations. This is not
s u r p r i s h g The Mouvement estrien pour le fiançais had been active in challenging the access
program in this region and opposing sigus in English at the CUSE.

au PQ. Les sbires Q bunker avaient passé le m a Quelques âéputés et même Ie minisue
de la Santé, Jean Rocbon, ont Qnné le feu vert à

The Premier explained the resolutions by stating that vigilance was needed to prevent

institutional bilingualism, that some hospitals had exaggerated the need for English
seMces and that it was necessary for the Parti Québécois to protect the right to work in
~rench?
The implementation of these proposals would signiticantly change the nature of the right
to English services. A revision of the criteria used by the regional boards based on the
number of English-sp&g

people in a region rather than on their service needs would

have the efféct of reducing access to services in regions with srnail concentrations of
English-speaking people and consequently strip them of the right to service in th&
language. This effdvely introduces the notion that services would be available awhere
numbers warranb), an approach that was rejected by the govenunent when Biil 142 was
pas& in 1986. This wouid also change the mission of the regional boards, which are
now obliged by law to take into account the linguistic, demographic and socio-cultural
characteristics of their regions in the allocation of budgets and the organkation of
services. Moreover, the caii for the Of£ice de la langue fiançaise to review the access
programs before their adoption would be a significant departure in that it would give the

Office a role not presently recognized under health and social services legislation. The
Office did not review the 1989 programs prior to their approval by the govenunent. In
addition, the fiarning of section 15 of the Act respecting heaIfh services and suciai
services so as not to

confiict with parts of the Charter would explicitly change the nature

of the right aiready qualined by the availabîiity of resources and the existence of an

access program. Finally, the cal1 for francophone groups to participate in the consultation
process ignores the fact that francophones are, for the most part, those responsible for
the development and implementation of the programs, both at the level of institutions and
at the regional boards. In addition, the boards of directors of regional boards and
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P. O'Neil, «Le P Q convainc Boucbard & hinet Ie bilinguisme institutionneb, Le Devoir
(Jan27, 1997).
D.Lessard d3iiinguisme dans la santé : la vigüance sera de rigueun), La Presse (Januar~.27,
1997); E. Thompson, c<Healthcare under revieum, The Guzene (Jaauary 27, 1997).

participating institutions, composed of francophones in the vast rnajority, approve the
access programs. The proposai that francophone groups be consuiteci seems intended to
counter the role of the regional advisory cornmittees, which contain representatives fiom
English-speakuig groups in most regions.
The adoption of the proposais at the CortseiZ m t i o 1 1 ~ I and the decision of the
govemment to send the access programs to the O a c e de la langue fiançaise provoked
once again a wave of criticism in English-speaking quarters. One week later, Alliance
Quebec organized a public meeting at the Centaur Theatre in Montreal to protest the
decision to send the programs to the Office. Several hundred people heard a succession
of speakers denounce the govemment and cal1 for the access programs to be adopted

Some commentators in the French press, while finding the reaction of angiophones
excessive and orchestrated for broader political purposes, refuted the notion of
institutional bilingualism and saw the issue as one where the govemment, under pressure
fkom its own Party, had to rnake concessions on some issues to ensure party unity. Alain
Dubuc noted:
Bien des francophones trouveront que la croisade des leackrs anglophones est excessive.
Mais il ne hut pas oublier que les debats Luiguistiques sont ezrplosifs. Et que les politiques
& santé sont celles qui provoquent le plus d'inquiétude chez les citoyens. Quand on mêle les
deux on touche à ce qui engendre les pires angoisses : la peur d'être malade sans être
compris, la peur & mourir dans I'isoleme~Souvenons-nais & 1'« aEaire Lester f i , ce
banal incident où une innnaiére a répondu en anglais a LUIjournaliste francophone. On en a
fait des manchettes.
Et voilà pourquoi les droits linguistiques en santé doivent être abrdés avec une infinie
prudence et une grande délicatesse. Deux qualités totalement absentes & la démarche du PQ
et du gouvernement Bouchard

Le principe des services dans leur langue pour les anglophones, reconnu par le
gouvernement Bourassa. et que le gouvernement Bouchard ne conteste pas, ne pose pas de
problèmes à Montréal où les anglophones disposent & leurs propres institutions. Mais en
région. ces seMces d a m n t être dispensés par des institutions francophones. et œ sont I e s
régies régionales & santé qui ont identifié les besoins. Selon les militants péquistes, les
régies sont aiié [sic] trop loin, œ qui medes travailleurs francophones dont les postes
deviendraient bilingues et ce qui mivc le spectre Q «bilinguisme institutionnel M. D'où la
proposition d'urgence.

En principe, il n'y a pas & mal à œ que le gouvernement belise le bilinguisme, plwu éviter
les abus et ne pas oublier le gros b n sens.Mais la f&pn dont le gouvernement se lance dans
cette révision comporîe & graves lacunes qui expliquent pourquoi les anglophones ont

d'excellentes raisons d'êtrc inquiets. même si le premier ministre Bouchard a a&mé
leurs droits ne sont pas remis en question.

que

D'abord. œ n'est pas le gouvernement qui a déclenché œ processus, mais bien le Parti
Québécois, dans un autre liraillement interne entre radicaux et modetés. La nature des
seMces & santé pour les anglophones a donc été définie Qns un cadre partisan. œ qui est
odieux.

Le second problème déçwle du premier. Le gouvernement Bouchard n'a pas le moindre
idée & ce qu'il fera. 11 a co&é à I'OLF. qui n'y connaît rien la tâche de réviser les
décisions des régies régiooaIes, &nt c'est le métier. Le premier ministre Bouchard a
d'ailleurs montré son ignorance du dossier en citant, comme exemple d'abus. le kit que tous
les CLSC & Montréal prévoyaient un accueil bilingue. Il n'y a pes d'abus I à d x h s . Avec
le virage ambulatoire. les anglophones ne peuvent plus compter comme aant sur l e m
hôpitau.. et devront s'adresser aux CLSC & leur quartier.95

For Michel C. Auger, this was another artificially generated Linguistic fight, initiateci on
the one hand by some Parb Québécois members who saw institutionai bilïngualism in the
possibility of a single institution providing services in English and on the other by groups
such as AUiance Quebec, for whom the mention of the Office de la langue hnçaise
provoked a passionate, visceral response. On each side of the divide, there were:
ces gens qui veulent utiliser le debat Linguistique pour manifester leurs frustrations
politiques. Comme il n'a pas & quoi le faire a partir de la n#lité. on va créer une crise
artificiellement à coupe des mots bouteficux.%

Lise Bissonnette argued that the defence of « anglophone rights N and criticism of the
government were motivated by political opportunkm and pointed the finger at Miance
Quebec, me Gazette, and Eric Maidoff, president of the provincial cornmittee on English
services. The Quebec Liberal Party, which had dso voiced its opposition, had let itself
become manipulated by Alliance Quebec, which «se subsfirue cotzstamment à

Z 'oppositionpoIitique au Québec.» "
In light of the controversy and the questions as to its jurisdiction and cornpetence to
review the access programs, the Ofnce de la langue fiançaise felt compelled to issue a
press release explainhg its role and justifjing its intervention?
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«Santé, langue et plitique>>,La Presse (Jan30, 1997) 8-2.
d e s m~t~-boutefêu..,
Le Jounaf de Monadal (Febniary 1, 1997) 14.
«La vdritable oppositiom, Le Devoir (Febniary 8, 1997).
«Rôle & 1'08ic.e & la lanpe h ç a i s e dans le secteur & la santé et des services sociaum,
Press release (February 13, 1997).

How does one explain the reaction of the English-speaking population t o the
government's decision to send the plans to the Office? Fiistiy, the plans were aiready one
year late and a review by the OEce would lead to fixther delays. Secondly, comments by
the Premier that services in the plans were exaggerated raised concerns that the Ottice
would find ways to recornmend reductions in English services. The English-speaking
population does not regard the OtEice as a protector of its rights. Tiiirdly, the report of
the interministerial cornmittee, which had examineci the ambit of the right and its
compatibility with the C W e r of the French Imguage, had already put into question the
nature and extent of the right. Fourthly, attacks on ((institutional bilingualism, now part

of Parti Québécois policy, were understood to be indirect aîtacks on the right to Engiish
services." Fifthly, the public was wary of the governrnent in light of the transformation

of the health and social services system which had already had an impact on institutions
traditionaily affiliated with the community and was now directing the cornmunity to

francophone institutions.
While it is true that Alliance Quebec, the English media and the provincial cornmittee on
Enghsh services vociferously opposed these developmentsy some fiancophone opinion
leaders had expressed similar resewations about the measures adopted by the Parti
Québécois. To appease the English-speaking population, the Ministry of Health and
Social Services issued a press release stating that the review of access programs would
not compromise accessibility to senrices and that the cabinet wouId approve them by the
end of the spring. The Parti Québécois, also by press release, underlined that the

resolution adopted at the Conseil mtiolt~llwas intended exclusively to allow people to
have access to positions in the network without having absolutely to master English. The
resolution was not intended to reduce the number of institutions offering services in
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For example, Lyse Leduc, h r t ï Quéôécois MNA for ill le-Îles, mmte to the Laval regional
board rewding a meeting which had taken place between the regional board and the PQ caucus
for Laval: ~d.orsde ce#e réunion, il a été question, entre autres, & Rogramme &'d
aux
senices de santé et aux services sociaux pour les personnes d'e-xpression atighse ck Laval. Le
caucus questionnait à œ moment-là: kt pertinence d'assurer un service bilùigue dans deux CLSC
du territoire lavallois, compe tenu que la popilation anglophone ne représente que 4% des
résidents et résidentes & Laval.» Letter M m L. Leduc to Jean-Lmis BéQrb Resident. Régie
régionale de la santé et des services sociaux & Lavai, A p d 3, 1997. In facS according to the
1991 œnsus. the proportion of Englishqdcing residents in Lavai was 14.8%.

English, change the parts of the law deahg with the provision of seMces in English or
mod@ the Charter of the Fmch hguage in any way. The party even encourageci
AUiance Quebec to hold its public meeting at the Centaur and rnake these points.

In Febniary 1997, the Ministry of Health and Social SeMces asked the regional boards
to jus@

the modification of their access programs. One month later, the Office de la

langue fiançaise wrote to the Muiistry to the effm that the programs submitted by the
regional boards were incomplete and would not permit an adequate evaluation of the
consequences of their application vïs4-vis the chorter-lol At the yune t h e , the
provincial committee on English services recomended to the Minister that the access
programs be adopted as subrnitted by the regional boards. According to the cornmittee,
the programs met aîi the necessary aiteria for approval in that they were developed in
confonnity with the fhme of reference prepared by the Ministry and issued by the

Minister. Moreover, the programs t w k into account the restnicturing of the health and
social services system and the efforts to adapt the system to the needs of the Englishspeaking community. They also recognized the fiindamental humanitarian purpose of
service delivery and identifieci discrepancies in access between the English-speaking
wmmunity and the population as a whole. 'O2 In Apnl, the Minister responded to

questions by Liberal MNA Russeli Williams at hearings of the Commission des affaires

sociales:
On se rappelle que la demière étape de ce projet-là est le Conseil des ministres. La loi
prévoit que les plans doivent être présentés au Conseil des muiistres pour approbation
finale. Alors, on va essayer autant que possi'ble, au moins pour les régions où la situation,
où il y a le plus & popdations & Langue anglophone. en priorité, d'avoir terminé
l'opération des plans. Mais on va essayer & le faire pour l'ensemble des régions, aulant
que possible avant l*été.'03
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Ministère & la Santé et des Services sociaw Communiqué, < L a révision des programmes
d'accès en langue angiaise vise à adaper les programmes aux besoins & la population et non
pas à les diminuen> (January 27, 1997); Parti Quebécois, Communiqué <ü.e Parti Quetrécois
encourage Alliance Québec à teair sa réunion d'information au Centam (Febniary 2, 1997).
Letter h m Nicole René, President, Ofiïce & la langue Erançaise, to Piene-André Pad, D e p ~ i y
Minister of H d t h and Social Services (March 26, 1997).
Letter h m Rovincial Couunittee for the dispensing of health ami social senices in the English
language to Jean Rochon, Minister of Health aad Social Services (March 27, 1997).
National Asembly, Débats & la Commission & aîlhins sociales, Apd 22, 1997, Internet
(www.assnatqc.ca/fra/piblica.
./Aehats/epeuvdcas/9701W1730.hm).

In April, the Ministry cornmissioned an outside analysis of the access programs of each
region. The report, which included a summary of the reasons given by the regional
boards for the modification of their programs, reviewed both organizaîional and
demographic issues. From the organizational perspective, the regional boards had taken
into account seven factors: decentralization of the network, de-institutionaiization and
non-institutiormbtion, the virage ambulatoire, the reconîjguration of institutional
smichires, rationalization and partnership with the milieu. From a demographic point of
view, the regional boards had linked accessibility to the number of English-speaking
people in a region or CLSC territory Yet, CLSCs were often narned in programs even
where there were srnail concentrations ofEnglish-speaking people. This could be for two
reasons: the regional boards wanted to ensure minimal front h e senrices, or since the
law made no mention of icwhere numbers warrant>), there could be a tendency to see
more CLSCs identified in fiiture access prograrns.'"

The authors concluded that the

Iegal recognition of the nght to English services had stimuiated the English-speaking
cornmunity to ensure the application of the law in its best interests and that the wording
of the law, with no mention of minimum numbers, encouraged the provision of services
to al1 English-speaking people in a region. Organizationaf factors would lead to the
naming of additional institutions in access programs despite a s d e r institutional
network. Moreover, the implementation of the programs entaileci a partial
bilingualisation, which appeared to be voluntary and not imposed, of the network.

Finally, in light of the possibility of institutions entering into conflict with sorne aspects of
the government's Linguistic policies, the ûEce de la langue fiançaise could be more
invoIved than previously in verifjing the legitimacy of certain measures in the access
programs, such as signs and the posting of bilinguai positions.105
While there was little in the report which could be used to j u s t e additional deiays in the
adoption of the access programs, word spread that fiirther delays were imminent. For the
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J. Turgeon and C. Girard,Rapport de recherche portant sur les programmes régionau d'accès
aux sewices de sonté et aux services sociaux en lungue mghise pour les personnes
d 'expresion angIaise ddposds en 1995 et 1996 au ministre, Quet#c, 1997.
Ibid., at 39-40.

English-speaking population, such tactics were seen as a way to amputate the nght to
se~ces
wiihout needing to change the law. Ine Gazette noted in an editorial:
English Quebecers have good reason to worry that the Bouchard govenunent is gearing up
to erode and d c t actes to English bealth seNices. By aalhng, s c d i n g and eroding
the a a x s plans, the goveniment c m effectively gut English health guaran1ee~.'~

In the meantirne, a few h c o p h o n e groups, =me of whom were close to the Parti
Québécois, had express& their opposition to the access programs and the right to service
in English in general. The Société Saint-Jean-Baptiste de Monnéal had protested against
the Montreal access program and intimated that services in English should ody be
available to those who did not understand ~rench.'" Le Mouvement estrien pour le
français, whose members had piloted the resolutions at the most recent Conseil rzutiomfof
the Parti Québécois, was leading an attack in Estrie. Rodrigue Larose, its vice-president,

wrote:
Destinées à neutraiiser le virus injecté dans les seMces & santé et les seMces sociaux
par les termites fédéraux de la bilinguisation institutionnelle, si on les applique. les
propositions issues du dernier Conseil national du Parti QdWois en janvier 1997 sont
de nature à ralentir la progression du mal. Ca ne sutnt pas; on s'attaque au.symptômes.
Un jour, il faudra se résoudre a amputer, de la Loi, les articles 15 et 348 entre autres
plaçant Ics anglophones sur un piédestal avec leurs M services (rendus) en anglais »
obligatoirement par le personnel francuphone; ils sont les seuls A &miner ainsi comme
usagers privilégiés cks senices & santé et services sociaux dans leur langue ... Comme
en chirurgie, tous les moyens doivent être pris pour extirper le mal à la racine jusqu'aux
ramifications législatives. Comme des cellules malades, elles déséquilibrent l'organisme
et destabilisent les travailleurs nancophones.la

In My, Jean Rochon presented a report on the access programs to the cabinet and was

sent back to submit a new proposal. For the cabinet, it was once again a case of too

much bilinguaiism. Deputy Premier Bernard Landry commented:
O n a reçu un rapport du minisîère & la Santé totaiement inacceprrble, qui allait beaucoup
trop loin Le nombre d'éiablissemeats bilingues n'avait absolument aucun rapport avec les
besoins réels & la minorité anglophone. Ça nous a rendu plus vigilants [...] C'est rendu
presque la moitié au Saguew-Lac-Saint-Jean [...] Ce n'est pas accegtable. Les
proportions ne sont pas bonnes et tout cela Qit être revu & fond en c.ornble.'Og
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KPQgunning for anglo services> (Juiy 5, 1997). See alço the editorial of May, 3, 1997 («Hands
off access pians)) and E. Thompson, «English health access plans face & i a y s b , The Grnette
(May 6, 1997).
Société Saint-Jean-Baptiste & Montréal, Press rd-,
aDes seMces en anglais mur à mun)

(Febniary 4, 1997).

d e vins du bilinguisme institutionnel dans les n0ptau.x et les services sociau.w>, internet
(http://www .s y n a w . n e t / - i m p e r a W a r t j c l h ) [undated].
mettra un frein à la ûiiinguisation en santé,), Le Devoir
Quoted in P. O'Neil, «EX&,
(July 19, 1997) A-û.

This was compatible with the opinion of the Oflice de la langue fiançaise which said that
the regional boards had proceeded with an «excès & zèle)) in drawing up the plans."0

Here, once again, the poiiticians and the Ofiice had put themselves in the shoes of health

care planners, not merely in assessing an acceptable level of bilingualism but aiso in

assessing needs in which they had no expertise. For Le Devoir, the govemment had to
baiance two contradictory rights and fhd a satistactory compromise."'

Other

francophone cornmentators were less accepting of Bernard Landry's comments. Alain

Dubuc noted that the Deputy Premier was in fact denouncing a process wnducted
almost exclusively by h c o p h o n e s , many working in the regions Moreaver, the
apprehended a büinguaiism n did not constitute a threat to French or a problem which
could alarm Quebecers but instead involved a knowledge of English, which was not the
sarne thing. In taking the example of the Deputy Premier, it was obvious that seMces in
Saguenay wodd be limited and occasi~nal."~Even Le Nouvelliste of Trois-Rivières

was criticai:
C'est vrai que la Cham & Ia Langue française interdit à un employeur d'e-xiger la
connaisance & l'anglais pour embaucher quelqu'un dans un poste où l'usage & cette
langue n'est pas requis. Mais justement dans la santé, un service public, ne peutqn pas
accepier d'être un peu moins tatillons ei un peu plus ouverts a I'enviromement? Doit+n
absolument mener la guem linguistique avec autant de zèle dans un domaine aussi
sensible et qui ne menace en rien la prépondérance & français?

La loi reconnaît que La commu~utéangiophone a le droit & recevoir des senices sociaux
on voudrait circonscrüe œ droit en délimitant
sc"p""usement les aires d'accès. Cela tient & la mentalité d'assiégd et non de la bonne
foi.'

et & santé dans sa langue. Mais

The reaction of English-speaking groups and the English press was predictably harsh.

nte Gazette cornrnented:
in any otber Canadian province o. inchi, most cwhlnes on Earth, a neport showing
health councils were adopting plans to imprwe hospitals' communication with their
patients would be greeted with pri& and praise. In Quebec or at least tbe Quebec of
Mr. Landry and lïke-minded P Q hard-liners - the abiiity of health care institutions to
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Ibid
M. Venne, «Bilinguismeet bilinguisme,), Le Devoir (Juiy 22, 1997) A6: «C'est un os où le
Québec a su maîtriser l'art du compromis entre deux droits. Pour trower œ compmis, le
mécanisme en pl;K;e actuellement sembie être le moins mawais. Les régies régionales pbposent
un pian-' 1'Onice ck la langue naaçaise en fait l'évaluation; le puvernement tranche entre &ux

bureaucraties.»
(Lesmauvaises batailles linguisti~ues~,
La Presse (August 2, 1W7)B-2.
«Uneautrecri=linguisti~)>(JuS,23,1997)6.

serve people in their own language seems to be seen as some kind of evil that should be
squashed Like a superbg in a bospital ward"'

In another editorial on the foliowing day, nte Gazette commented that anglophones had
good reason to be suspicious of the government's motives. Its handling of the access
prograrns indicated that it was more interested in catering to «a handftl of PQ language
fanahcm than to the needs of the English-spealaRg comrnunity.

Gretta Chambers, one

of the most moderate English-speaking cornmentators, noted:
What appears to be bugging the depity premier is the idea that French-speaiüng
profes~ionals~
when faced with distressed English-speaking patients, deal with these
people in English when they can. This « distmbg N f&ct is appafently making the
govermuent more wigiianb>.What about is not yet clear ...
It is the good will that has gone into the acçcss plans for English health and social
senices that the Muùster fi&
(amacqx&le>.Cker the 1 s t eight years, regional
boards, hospitals, CLSCs and the EngiishJspeaking community have drawn up
guidelines in confonnity with Biii 142 ... These access plans bave prrposely bœn kept as
flexible as possible so as not to lock regions and institutions into rigid hinng practiccs ...
The Quebec govenunent now appears to be detefI11i11ed CO unQ all this by decreeing
good wil to be bad form and by setting quotas for the p i s i o n of English health care
services. To assist in this edavour. it bris brought in the -ce
& la langue fiançaise to
nile on the acceptable amount of English to be allowed to roam the h d t h care
system. l 6

'

Reacting to the cabinet decision to reject the Ministry report, a number of an@ophone
groups, including Alliance Quebec, the Voice of English Quebec, Outaouais Ailiance,

the Cornmittee for Anglophone Social Action (CASA), Townshippers' Association,
Chateauguay Valley English-Speaking People's Association (CVESPA), the Coasters'
Association, and the Council for Anglophone Magdalen Islanders formed a coalition to
pressure the government to adopt the access prograrns and to refùte the akgations
made by sorne members of the cabinet about exaggerated needs and widespread
bilingualism in the network."'

A request for a meeting with the Minister went

unheeded. In the meantirne, the Miniaer, in replying to questions raised by Pierre
l lJ

"'
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«dandry stoops to new l o w ( M y 22, 1997) B-2.
«NOtrust on health c a m (July 23, 1997) B-2.
«On heallh, Landry sees good will as bad f o m ( M y 25, 1997) B-3.
Louise BeauQin, MUiister responsiie for the Charter, had kW that it was uaaccepraMe to
require nurses working for Mo-Saaie in the Montérégie to be biüngual despite the presence of
over 100,000 Englishqdang people in the region: «il y a environ
d'anglophones dam
cette région, mais la régie exige le bilinguisme comme condition d'embauche pour la dbuzaine
d'infirmi&resqui wuvrent au s e ~ œ
InfiSanté régional. Je ne peux accepter cela, là où il y a
90% & francophones.». citai in N. Delisle iiVuigt ans après la loi 101, le français a fàit des
progrès 'significaîifk mais inachevés'», Lu Presse (August 2 1, 1997).

Paradis, health and social services critic for the Libeds, stated that the govemment
counted on completing its work in the autumn."'

in a letter sent the ssme day to

Alliance Quebec president, Michael Hamelin, the Minister cornmenteci that the
g o v m e n t «n 'a p comme projet de retm&r i d m e n t i 'actoption des progrmmes

d'accès. Cert&es précisions som requises et m s comptons faire diligence à ce
nz~eou.»~'~
In Septernber, it was announced that the regional boards would be asked to

review their access programs.

Ln the same month, the government published the final report on the mandate of its
agencies, commissions and cornmittees. Chaired by Parti Québécois MNA Joseph
Facaî, the committee made far-reaching recomendations on the operation of ail
govemment bodies, including the Provincial Cornmittee for the dispensïng of English
health and social services, one of 17 bodies set up to advise the governent on various
issues related to health and social services. The report recommended that the provincial
status of five of these be maintained, whiie the others be merged, abolished or
downgraded to « ministerial )) status. The report recommended that the provincial

committee lose its provincial desigrution and that it become a consultative cornmittee
answerable to the Mïnister and abject to abolition at any the. 'O

For the English-

speaking comrnunity, this represented another attempt to undemillie its already limiteci
iduence. 12'
At the end of November, the

Parti Québécois held another Coltseil général at which

language was discussed. The delegates adopted a resolution, presented once again by
the Sherbrooke ridïng associations, to this effect:
Que le gouvernement. en dehors des organismes -MUS bilingues par la Charte ck la
langue française, mette fin à la. discrimiaation
basée sur la connaissance d'une langue
.tration d'exiger,
lors de l'embauche, & promotion ou
secon&, en interdisant a l'ad
& mutations, la amaisance par les employés d'une autre langue que la langue officielle.
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Letter h m Jean Rochon to Pierre Paradis (August 26, 1997).
Letter from Jean Rochon to Michael Hamelin (August 26,1997).
Conseil exécuuf, IVorkïng Croup on the EXamination of Govemment Agencies. Final Report,
Quebec, 1997.
See G. Chamkrs, icRiUing teeth h m an anglo watchdog>, The Gazette (October 3 , 1997) B-3.

This resolution, which specifidy envisaged the health and social services sector,
would have the effect of modifjing the Chmer. It aimed to d u c e the number of
bilingual positions and would mean that knowledge of English could not be required in
the vast rnajority of health and social service institutions in Quebec. Its hplementation
would result in a gradua1 decline in bilingual personnel in institutions named in the
access programs and would consequently, over tirne, erode the abiiity of institutions to
provide services in English. With the exception of those enjoying bilingual status under
section 29.1 of the Chaner, an institution would be prohibited fkom seeking the
knowledge of English when r e p l h g bibgual p e r s o ~ e lretiring or leaving their
positions. This was a backdoor attack on the right to English services, expressed in
terms of ending disrrimination based on the howledge o f ~nglish.'" A requea by
Alliance Quebec to meet the Premier to discuss the effect of the resdution and the
delays in adopting the access programs went unanswered, and the Mnister stated that
the delay did not affect the accessibiiity of senice delivery in English. While the
resolutions adopted by delegates of the Pani Québécois did not bind the govement,
they were hardly reassurùig to the English-speakUig public. Neither was the message
well-received elsewhere:
Nous savons cependant que cette vision étriquée des droits Linguistiques ne correspond pas
à la vision du gouvernement Bouchard, ni à la rnajoritk cies membres du P Q ni au point &
vue des électeurs & ce parti, et encore moins à celle & l'ensemble des QuéWcois.
il n'en reste pas moins que. dans un parti qui affiche un minimum & principes. une
résolution comme celle-là n'aurait jamais dû passer. Cela révèle encore une fois, & façon
crue, la dérive des instances de ce parti et du probléme que pose la domination de groupes
radicaux. que ce soient les fous & la langue ou les socio-démocrates d'un autre temps.

Même si le premier ministre Bouchard a appris à contrôler leurs cHmr&ments les plus
fous. on l'a vu au Conseii national avec la défaite des soi-disant soci&mocrates, il n'en
reste pas moins que œ hiatus entre le PQ et la société québécoise oblige le gouvernement à
des contorsions, a &s compromis qui ne sont pes dans l'intérêt piMic. Nous payons tous
pour les p-cbobames idéologiques du Parti québécois.'13
1H
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same c d , aiieging tbat
francopbones wete the subjea of discrimination, in that they were increasingiy k i n g erdrurPri
from positions because they did aot speak English The group did not, howeyer, submit any
eviknce of this. See P. O'Neii, dmpératif français crie à ia dixriminatiow~,Le Devoir
(November 6, 1997), A2. A secand resolution at the Parti Québbis Conseil national that
recommended the gwemment pay bonuses to employees requùed to h w a language other tban
French was defeated AIthough its proposers said it wouid make administrators think twice
before tequinng bilinmialisrii,others argued that it would b&&e because the pospea of a pev
increase would encourage more people to speak English on the job.
A Dubuc, «Un parti en mm),La Presse @ecember 15,1997) B-2.
A group in the mouais, impératif français, had taken up the

3.

Ministry intesvention and the consequeoces: from ninetecn to zero in St.

Maurice
Foliowing the adoption of the resolution at the Conseil d ~ m I of the Parti Québécois
in November 1997, the Ministry of Health and Social Services asked the regional

boards to review their access programs in iight of the changes which had taken place
since their submission, which in some cases amounted to two years. The Ministry also

asked the boards to ident@ the number of existing positions requinng a knowledge of
English and those which would be needed under the new programs. It was underlined
that the services identified would becorne a right for English-speaking users and that
their inclusion must therefore correspond to the ability of institutions to provide them.
The boards were ùiforrned that, according to a preliminary andysis, it seemed possible
to anticipate a presentation of the programs to the cabinet between January and March
1998.12'

In early 1998, it was reported that Ministry officiais were pumng pressure on regional
boards to reduce the seMces in their access programs. M e r receipt of the Ministry's
letter asking them to revise their programs, some boards received visits or follow-up

calls, intimating that anglophones could sue if the services identified in the programs
were not available at iùI times.lZ While this was denied by the Muuster and the

majority of boards stood by their original access programs, the cal1 for revision and
resulting Ministry intervention had important ramifications in one region, In March, the
Mauricie-Bois-Francs regional board voted unanimously to ident@ no English services

in the institutions of its region and to renew an agreement relating to the availability of

some Engiîsh services in Montreal. Instead of an access program, it proposed a
« policy » facilitahg access to English
1 2.1
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service^.'^ The board, arguing d s o that its

See letiers sent by Pierre-André Paré, Depisy Minister of Health and Social Services, to the
regional boards between Nwember 28,1997 anci January 27,1998.
E. T h o m p n , «Angle bealth plans snagged: MNA charges kui f&ith>,, The Gazette (March 3,
1998) A-1; C. Clark anù 1, Block, «Nocuts in English service: Rochon H d t h minisîer &nies
pressute on regional boards to scale Qwn p l a d access for anglophone », The Gazette (March
2 1, 1998); ~Tamperùigwith access pians), The Gmeiie (March 21, 1998).
Régie régionaie & la santé et des s e ~ c e sociaux
s
Mauricie-Bois-Francs, Résolutions CAFtR-9814 and CARR-9û-15, March 25, 1998.

-

institutions had not understood the legal implications of being designated in an access
program, explaineci itseifin tbis way:
The revision of tbe Access Plan led to the conclusion that the demand for services in
English is pactically inexistent at al1 of the 17 instituîions mentio~ed[sic] in the plan of
1995 d even for the seMces designatecl since 1989. Thus, no establishment appears
justined to be designateci according to section 348 of the Health and Social Services iaw.
However. the regionai health board still wants to encourage and maintain the good wiil of
iîs institutions to respond to the needs of its angiophone community, in English. even if it
represents only h m 3 to 15 requests a year per instinition To that &ka, a policy was
drawn up in order to ensure a genuine accessi'bility to al1 S ~ M C ~ .eveqwhere on the
temtory, instead of oniy certain services outlined in a document pwiding a theoretical

'

access pian.

The board disregarded the recomrnendations of its own regional cornmittee on Engtish
services, which had proposai that fourteen institutions in the region be included in an
access program to provide some senrices in English. When the Montreal regional board

declined to renew the agreement, based on the existence of the seMces in its 1989 access
program, the Mauricie-Bois-Francs region found itself in a situation which in ail
IikeIihood inf'ringed the provisions in the Act reqxcting heaith services and social
services calling on each regional board to develop an access pr~grarn.'~~
An editorid in

Le NouyeIIisie, the daily newspaper of the region, pointed the finger at the Bouchard

governrnent for creating such a situation:
Si le gouvernement Bouchard n'avait pas remué la poussière Linguistique dans le réseau &
La santé, l'an dernier. en s'indignant que trop d'établissements soient désignés pour
accommoder les malades & langue anglaise, la Maurïcie ne se retrouverait pas au coeur
d'une controverse Linguistique qui n'a rien à voir avec la réalité régi~nale.'~

In May 1998, the Minister stated that five or six access programs were ready and that his
goal was to terminate the whole operation by the end of June. This did not occur. Asked
again by Liberal MNA Russell W'iarns in June, the Minister noted that the date had

been fbrther pushed back to Labour Day and then to the end of October 1998. However,
127
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Régie régionale & la santé et des services sociaux Mauricie-Bois-Francs, Press release (March
25. 1998).
Section 348

of the Act states a Each regionai board, in collaboration wiîh iastiîutions, must
develap a pmgram of access to health services and social services in the English language for
the Eagüshspeaking popilation of its area in the centres opfateci by t
k institutions of its
region which it indicates or, as the case may be, developjointly with other regionai boards, such
a program in centres operad by the institutions of another region ... M. in ~ ~ I L S B Q Ua ~ ~ ~ ,
&cision not to aame any English services in an access program, couplai with the refusai of
Montreal to agree to pwi& services in English, would not, in our opinion, oanstituîe an
«access pro gram>^ in accordance with the law.
«Sur fond & tension politique», March 27, 1998.

Premier Bouchard was reported to have said that the access programs would have to
return once again to the Office de la langue fiançaise for review.'O
The approach of the regional board in Mauricie-Bois-Francs raises some important
questions about the operation of the legal guarantee to English seMces in regions with
few English-speaking residwtS. In the region, English-speaking people numbered 5,600
(1.25%) of a population of 459,000.'~' It is not e n h l y clear if the small demand for

senices in English reflects the tiny population or if people seek senices in French

because they are fluedy bilinguai and wdortable in doing W. Limited demand for
seMces in English in the region may result fiom the fact that English-speaking residents
do not wish to draw attention to their minority status. It could dso mean that Englishspeaking people of the region choose to go elsewhere, particularly to Montreal, to
receive services in their language or perhaps signw that people needing seMces do not

seek them at ali. Moreover, if a regionai board with a small population of Engiishspeaking people decides that services should be fimished in English outside the region
with no legal obligation to do so l o d y , this would have the effect of undermining the
legal guarantees htroduced by Biii 142 in 1986.'32 If senices are furnished according to

a policy based on the good-will of institutions, this appears to create a situation sunilar to
that which existed prior to the passing of Biil 142.

The statement of the regional board that institutions had been unaware of their legal
obligations is disturbing. This refers to concerns allegedty raised by the Ministry that
institutions could be sued if Enghsh services narned in an access program were not
accessible at al1 times. Institutions previously willing to be included now were afiaid of

1M

Natioaal Assembly, Dékits de la Commission des affaires sociales, May 1 and June 17. 1998,
interna ( w w w . a s s n a t . q c . ~ ...bats/epreuve/&9806 17/ l73O.htm). Moreover, see D.
Macpherson. ~Campaignof barassrnent PQ is bullying an aging, sbrinking anglophone
comrnunitp, The Gmeiie (Septemk 19, 1998).
This refers to rgoPle wbose first official language spdren is English. Numbers raaged h m 70
(0.58%) to 1,250 (1.60036) per CLSC territory. See Régie dgionale de la santé et des services
sociau. Mauricie-Bois-Francs, Programme d'accès a des services de santé et des seMces

-
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sociaux pour les personnes d 'expression anglaise, 1995. at 2 1.
The regional boardjustifid its decision in part by citing the words of Therése Lavoie-Roui the
Minister al the time of passing of Bi11 142 in 1986, to the e f f a that a region could negotiate
inter-regional agreements where the English-speaking popdation was small.

possible legal consequences. In fact, institutions and regional boards receive few
cornplaints about linguistic inaccessibiiiîy, and there have been no cases of threats to sue
because services were not available for this reason.
4.

kgd action as cataiyst and the ongoing fmtion with Ianguage

In January 1999, Alliance Quebec issued a writ of mandamus against the Quebec
govemment on the ground that it had not respected its obligation to approve the access
programs as stipulateci in the Act repcting heuith services and sdciui services-In the
sarne month, the governent approved acçess progarns for Bas-Saint-Laurent, CôteLanaudière, Nord-du-Québec, the Outaouais and
Nord, ~as~ésie-Îlesde-la-~adeleine,

Saguenay-Lac-Saint-Jean.Shortly aflerwards, it approved a program, containing minimal
services, for the region of Mauricie-Bois-Francs. The inclusion of some services was
presumably intended to ensure cornpliance with the law. These eight regions contain less
than ten percent of the English-speaking population of Quebec.
Other regions, including those with substantial numbers of Engiish-speaking people,
continued to represent a problem for the govemment. With a court date set for June
1999, Pauiine Marois, named Minister aAer the election of November 1998, wrote to

regional boards in Estrie, Laurentides, Montréal-Centre, Chaudière-Appalaches, the
Montérégie, Laval and Abitibi-Témiçcaminggue in March 1999. She told them that she
intended to present the programs in her possession to the cabinet in May and that their
revised access programs would not receive a favorable recommendation. Faiiure by the
regional boards to subrnit programs with the desired changes would result in the
presentation to the cabinet of the programs already submitted. In the probable event of
the refusal by the cabinet to approve the prograrns, the Mïnister would subsequently
advise the regional boards of the approach the govemment would take.
The attempt by the Mùuster to cut back Engîish services in the access prograrns in these
regions came a month before a Conseil raxtiomi of the Parti Québécois. A resolution to
repeal Bill 142 was presented by Estrie delegates and deferred to the next meeting &er

ministerial intervention. However, it was clear that, if Bill 142 was to be respected, its
application would be tightened up to reduce the accessiiility of English services in the
health and social services n e t ~ o r k . ' ~ ~
It seems likely that the prospect of a court case instigated govenunent action. Aware that
the failure to approve access programs would wnstitute non-cornpliance with the law, it
moved quickiy to approve the programs in regions where there were few Englishspeaking people. At the same t h e , it applied pressure on the remauring regions to submit

prognuns with fewer services so that these could be approved before to the hearing of
the writ for mandamus.

C.

Searcbing for an undtntandiag

An analysis of events since the election of the Parti Québécois goverment in September
1994 indicates a marked reluctance on the part of the governent to adopt the access

programs. While originally explaining delays by the restmcturing of the health and social
seMces systern, it becarne apparent that the govemment had to deal with opposition by
sorne of its own rninisters and party members hostile to the use of English by
francophone personnel in the health and social services sector. Pubiicly c o d t t e d to

promoting the use of French and enforcing the Chmler of the Frerlch hguage, the
govemment nonetheless refûsed to proscribe the use of English on commercial signs, as
written into its party program. However, faced with new access programs which
expanded the number of institutions providing services in English, the govemrnent could
legitimately acquiesce to demands fiom some members of its own party that the right to
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S. GorQn, «Angle access assailed», The Gazette (April 26, 1999) A-5, and «Critics &my
*intimidation'», The Gazette (A@ 27, 1999) A-5; IC Gagnon, «Les troupes pequista
contestent plusieurs décisions miaistérielles, et surtout l'ai& promise aux E . ,lm Presse
(April 26, 1999) A4; P. Cberry, (Premier anved by P Q zealats, Charest sayw, The Gazette
(April 28, 1999) A-8. See aiso tbe criticai editorial by Ag& Gru& in Lu Presse which mted
that the issue was siil1 open altbosigh the resolution had not been acbped: «Ce chapitre pluîôt
honteux des relations entre le P Q et la minorité angiophone n'en est pas fermé pour autant. En
fait, la rhétorique qui alimente œ combat d'aniere-garde s'est -ment
fhyk un
chemin jusqu'aw plus hautes sphères de powoir, soit jusqu'au Conseil des ministres. («La
fixation Linguistique» (-30,
1999) B-2,
See

seMces in Engiish be reviewed to prevent idtutional bilingualism and examined by the
Oflice de la langue fiançaise to ensure conformity with the C W e r of the French

Zmqpage. This can be understood as the essence of a compromise with these party
mernbers so that the govemment wouid not have to resort to the «notwithstanding>>
clause in the Cmtadm Charter of Rights md Freedoms to prohibit the use of English or
other lan~uageson commercial signs. At the same tirne, the goverment, which has
chosen not to amend or repeal Bill 142, has chosen to tighten up its application with the
result that seNices will be reduced.
Thus the government's actions can largely be understood as an attempt to mùiimize
conflicts within its own party rather than to respond to wncems of tiancophone

personnel womed about using English in their dealings with English-speaking people.
Whiie the hostile reaction to the adoption of the resolutions by the Parti Québécois fiom

English-speakhg groups and media was entirely predictable, the majority of French
eâitorial writers who discussed this question were equally crirical of the Parti Québécois
and the government's handihg of the issue. Firstly, they retùted the allegations of
rampant institutional bilinguaiism in the health and social services network. Moreover,
they accuseâ the govemment of stining up an unneccessary language war and of bad
faith in wmpromising the right of access to English services by pandering to the

concems of some p

q members, whose views were unrepresentative of Quebec society

as a whole.
By requesting a review o f the access programs at the end of 1997, it is likely that the

Ministry of Health and Sociai Services expected the regional boards to reduce the

number of institutions providing Engiish seNices fiom those origindy submitted in 1995
and 1996 while at the same tirne providing at least as many services and institutions as

those approved in 1989. This would enable the govemment not only to respond to Parti
Québécois members who pushed through the resolutions aimed at curtailing the use of
English in the health care sector but also to respect its w d t r n e n t s to the Englishspeaking population, which was womed that services would be cut back. However, the

decision of the regional board in Mauricie-Bois-Francs to dispense with an access

program aitogethex in favour of a «policy» of access placed the Ministry and the
governmeent in a dScuit situation oftheir own making.

It is ironic that, with the exception of the provincial cornmittee on English health and

social services, whose recommendaîion to approve the access programs in their original
fom was ignored, there was no consultation by the governrnent with any recognued

EnglisCspeaking group subsequent to the subrnission of the programs by the regional

boards. In this respect, the English-speaking cornmunity was eEectively excluded fiom
the revision process after the daboration of the programs in 1995 and 1996. It was this
sense of fhstration and impotence, coupled with the delays, that led AUiance Quebec to

initiate court proceediags in January 1999 to force the governent to approve the
programs.

IV.

The nght to Engiish h d t h and sociaî services and the clkarter of tke Frerrch
language: conformity or incomprtibility?

Much discussion on the right to seMces in Engiish has centred on its compatibility with
the Charler of the French lmtguage and the g o v m e n t has stated on several occasions
that the delays in adopting the revised access programs occurred to ensure their
conformity with the Charter. Most of the controversy has centred on the need for
francophone personnel to use English in their dealings with Enghsh-speaking people
needing and receiving services. Some d c s believe that the increased number of
institutions identified in the new programs, extending beyond those traditionally o f f e ~ g
services in Engiish, amount to a form of «institutional b'igualimw of the health and
social services system. This constitutes, in their eyes, an unacceptable deviation from
both the letter and the spirit of the Charter, which stipulates that French is the language

of civil administration, with the exception of those bodies which enjoy special recognition

because they provide services to people who, in the majority, speak a language other
133 Moreover, the right conferreci by Bill 142 and operationalized in the
than ~rench.

access programs has an effect on the right of workers to carry on their activities in
French and on institutional management which seeks to ensure that services are avaiiable
in English to English-speaking u ~ e r s . ' ~ ~

In adddition to the language of work, the right to English seMces raises questions about
whether health and social seMce institutions can ittstall signs in English as weH as in
French so as to orient and S o m their Engiish-speaking users. This has also beem a
contentious matter in recent years. in Light of these issues, it is interesthg to examuie the
criteria used to evaluate whether a health and social services institution can requise that
personnel have some knowledge of English and to examine in which context an

institution can use English in signs designed for people using semces.

'33
13.4

Charter of the French languuge, supra wte 8, ss. 14 to 29.1.
See, in parti&,
ibid., ss. 4 and 46.

A.

The nght to work in French

The preamble of the Chmrer of the French lmguage encapdates its spint and provides
the foundation for the wncrete rules which follow:
Whereas tbe French language, tbe distinctive language of a M e that is in the majority
French-speaking, is the instrument by which that people has articulated its i&nti~:
Whereas tbe National Assemm of Qu&c m g n i z e s that Quetrecers wish to see the
quality and influence of the French language assured and is resolved therefore to make of
French the language of Govemment ami the law, as weii as the normal and everyday
language of work, instniction, communicatioa commerce and business:

Whcreas the National Asembly intenüs to prrsue this objecthe in a spint of fàhnes and
open-minchiaess, respectfiil of the instituions of the English-speaking community of
Queûec, and respeçtful of the ethnic minorities. whose valuable contriition to the
development of Québec it readiiy acknowledges.. ..

The right to work in French is expresseci as a fiindamental language nght and the
requirement that a worker know a language other than French to obtain employment is
prohibited unless j u d i e d by the employer. Section 46 States:
An employer is prohiikd h m making the obmhïng of an employment or ofnœ
dependent upon the knowledge of a Ianguage otber iban the official language, unless the
nature of the duties requires the knowIedge of that oîher language.

The bur&n of proof chat the kaowledge of the other language is neoessary is on the
employer. at the demand of the penon or the association of employees concemed or as the
case may be, the 0fIic-e & La langue française. The Office & la langue bançaise has the
power to decide any dispute.

We ski1 fkstly review the general application of section 46 of the Charler and the
decisions rendered by the Office de la langue française relating to section 46 in the heaith

and social services sector. We shali then analyse the impact of this jurisprudence on the
ability of institutions to provide services in English.
1.

Application o f section 46 of tbt Climïer of the Frerrch longnage

In light of the importance of the nght to work in French, it is interesthg to note that the
Office has dealt with a supnsingly srnail number of cases under section 46 since the

Chmter was passed in 1977. In its 1979-1980 annual report, the Office reported that it

had d e d on ten cases and that six others were pending.13' Lo its 19%-1997 annual
report, the Office noted that a total of 277 mes had been opened over the previous
nineteen years. While the Ofnce had rendered 78 decisions, the person or association
laying the cornplaint had desisted in 157. Thirteen cases had been abandoned, three files
ctosed an4 in one case, the competition for the position in question had been cancelled.
Another 25 files were pending. Of the decisions rendered on the rnerits by the Oflice,
knowledge of English was judged necessary in 41 out of 62 cases. Knowledge of Chinese
and Itdian were judged necessq in one case each and the knowledge of Greek
unnecessary once. Nme cases were inadniisstïle and, in three cases, there was no
decision to make because the employer renounced the linguistic requirernent for the
position.'36 Since this t h e , the Office has d e d in at le& two more cases dealing with
the hedth and social services sec?or.I3' In one of these cases, the employer was able to
j u s t e the knowledge of English as a job requirement. In the second, the Otnce rejected
the decision of the employer to require the abdity to speak fluently a language other than

French.
Early analyses of the decisions noted the development of critena to evaluate the necessity

of another language for a particular position and the reaiization of some of the objectives
of the Climter. A review undertaken by Nain Prujiner in 1981 underscored the need to

show, firstly, the existence of a specific linguistic need directly linked to an essential
aspect of the task at hand and, secondly, the absence of possibiiities other than the
requirement of sufficient linguistic cornpetence. These criteria have to be considered for
each position, since a generaiization of linguistic requirements for a whole category of

jobs would not be acceptable if the goal could be accompiished by requiring a language
other than French for certain Limiteci positions.138A study published by Louis Garant in
1982 concluded:

I 3
136
137

13s

Ogiœ & la langue fiançaise,Rapporf d 'activitk 1979-1980.
Office de la langue française. Rapporr annuel 1996-1997. This mers the period up to
31, 1997.
As of March 1999.

March

A Rujiner, d e s decisions & l'Office & la langue fraaçaise en vertu & l'article 46 &
Charte de la languefrançaise», (1981) 22 C.de D.827 at 836-37.

La

Les buts &xés par le législateur, lors & l ' w o n & la Charte, semblent avoir été
atteints. En &et, l'usage & la langue fraaçaise a été favonSe et protégé en œ qui a trait à
la langue du travail ...
La Charte a certes eu un &et caratif quant à la langue du travail, oomme les décisions
nous indiquent. Toutefois, l'on ne peut passer sous silence l'effet préventif de ces
cbpsïtions. La force dissuasive & cette loi est sans doute son impact le plus grand, bien
que moins facile a évaluer.'3g

An analysis of the decisions of the Office up to 1982 permitteci Raynald Mercille to draw

the following conclusions. Firstly, the Ofnce recognized the right of the employer to
provide services in the language of his clientele. In situations where the employer
provided services to the public, t h e Ofnce fiequently acknowledged the neeâ for another
language when the existence of a non-francophone clientele could be established and
when an approptiate linguistic requirement was the only way to fûrnish adequate seNices
to this clientele. Secondly, it was possible to estabIish the policies and principles

restricting the right of the employer to invoke the necessity of another language. The

Office would not be satisfied by the good faith of the employer in imposing the Iinguistic
requirement, but would require proof of the absence of any other means. Neither would
the Office permit policies of general bilingualism, but instead would require the employer
to develop selective linguistic requirements which did not necessitate aU p e r s o ~ e for
l a

certain category of position to be bilingual. Moreover, the Oflice would sometimes
incorporate political considerations and criteria in its decisions. The employer would
have to prove five points in order to succeed: (1) the existence of a Iiiguistic
requirement;(2) the specific character of this requirement ; (3) that this requirement was
directly Linked to the position's main tasks; (4) that he had exhausted d other
possibilities; (5) that the linguistic requirement conformeci to a cntenon of
proportionaiiiy of the linguistic group to be serveci.'" For M e r d e , the Office had
developed criteria beyond the simple balance of probabilities required by the civil law in
the matter of proof and the general requirement of good faith in the organization of

L. Garant, «La Charte & la langue française et la langue du

(1982) 23

C.& D.263 at

276.
IU)

R Mercille, <&a langue du iravail: anaiyse de la jurispndence relative à I'appiication des
articles 41 à H) & la Charte & la langue Çançais D, (1985) 45 R du B. 33, esp. at 52-58.

tasks. In his opinion, « [ u ' O f / e franche un litige avec une pmraliié lingustique
conforme ù à saiss;~~on.
)n»14'

Emmanuel Didier noted in 1987 that decisions rendered by the Oflice tended to reduce
bilingualism as much as possible and to make French the only language of work even
though the C h e r speaks oniy of the right to work in ~rench.
'41
The Office itseif has summarized the application of section 46 as follows: the knowledge
of English or another language can be required if the institution can demonstrate the
necessity to the Otnce where a person or union challenges the linguistic requirement. In
such a case, in accordance with section 46, the burden of proof lies on the employer. The
Office will take into account the reai clientele, rather than the potential clientele; the
employer must show that he has envisaged other measures which could avoid or reduce
the requirement for English or another language; the fact that the employer has provided
means to reduce the impact of the requirement for English or another language does not
exclude the obligation to prove necessity; each post is examineci individually even if the
challenge applies to several positions of the same nature; the level of linguistic
cornpetence is evaluated. Moreover, an employer can take advantage of a person's
knowledge of Engiish without formaily attaching a linguistic ïequirement to the
position. 143
In light of these criteria, it is interesting to analyse the decisions rendered by the -ce

in

the hedth and social services sector.
-
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Ibià., at 62.
E.Didier, a The Rivate Law of Language », in M. Bastarack, ed,h g u a g e Rights in Canada,
supra note 11. 3 12 at 362. The author aIso points out the coniradiction between the spirit of the
Charter and its appiication by the OfEice and cites as an example the a measures to be taken » to
promote the françization of head offices. The standard agreement mentioned the aeed a to
examine the p o s s i i t y of tranderring to a l e s strategïc psition those people who cannot satisfL
the language requirements of their position. The author concludes that it is difncult to
reconcile such a measure with section 142 of k Charter. which requires that: a fr;uicization
programs ,.. take account of the situation of persons who are near retirement or of persons wbo
have long records of services with t
k business 6.m » or men with section 15. which protects
French-speaking woriters h m discrimiaation.
OEtice de la langue fraaçaise, Balises pour l 'application de la Charte de la langue fiançaise
dans les établissements de santé et des senices sociaux désignés ou indiqués dans les
programmes d 'accèsaux personnes d'expression mglaise, Montréal, udated

2.

Jurisprudence o f tbe Office de ia hnguc fnnç.ise under section 46 in the
b d t h and social services wtor

The right to senices in English imposes on some institutions the obligation to fumish

some of their services in this language. There is consequently a need for some of their
personnel to have a knowledge of Engiish and the institutions modify their hiring
requirements as a remit. This wuld theoreîicaiiy contravene section 46. How has the
Office ruled in cases pitting the nght to work in French in health and social service
institutions a g a k t the right to receive services in English?
The Office heard seventeen cases where it wnsidered the application of section 46 to

heaith and social services settings between the passing of the Charter in 1977 and
February 1999. Fifteen of these cases involved the knowledge of English as a linguistic
requirement, one of which also deait with the knowlege of another language. One case
involved the knowledge of Greek and another of Cantonese. The Office ruled in sixteen

cases and decided that there was no need to intervene in the remaining case since the
parties themselves admitteci the necessity for a knowledge of English.
It seem worthwhile to examine whether the introduction of the legal guarantee to

English services in Bill 142 has had an impact on the decision-making process of the

Office.
a,

Decisons rendend prior to Bill 142

The Office rendered seven decisions pnor to the passing of Bill 142 in December 1986,
six of which involved the challenge of the employer's requirernent of a knowledge of
Engiish. It held that the requirernent for a knowledge of a ianguage other than French

was justîf5ed in each case. In the single case where there was no direct contact between
the empioyee and users of senices, it held that the requirernent of the knowledge of

English by the employer was justified.'" The employer had regrouped al1 tasks requirùig
the use of English in the research division under one position, that of a «counmis
principal)), whose tasks included working with d'ierent cornmittees and the preparation

of scientific texts. The Oflice found that the knowledge of English was justified for this
position in the research department of a specialized psychiatrie centre whose activities
extended outside Quebec.
The Office also ruled in one instance involving a pnvate clinic dispensing services to the
public and held the knowledge of English to be justifieci for a nursing position uIvolvhg
direct contact with a clientele which was 83% ~ n ~ l i s h - s ~ e a k i n ~ . ' ~ ~

In the four cases deaiing with the employer's requirement of English for positions in
public health and social service institutions, the Office held that the linguistic requirement
was necessary. These decisions revetil the orientations of the Office in dealing with
service delivery in the para-public sector. The requirement for a bilingual secretary-

receptionist in a CLSC where 14.5% of the population on the territory was anglophone

and where the population whose first language was neither English nor French amounted
to 47.8% was justifieci. English was generaüy the language of use of d o p h o n e ) ) users
and 75% of calls received by the CLSC were in English. The Office held that the CLSC
must be able to communciate with the clientele which it bas an obligation to serve and
that Engiish must be used for this purpose.'& The Otnce also niled that spoken English

was a necessary linguistic requirement for a nursing position s e d g 2200 Cree natives
who either did not understand French or refiised to speak it. The Office agreed that
nursing services provided through an interpreter were not adequate as a general rule.'"
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Syndicat des travailleurs unis de Pinel v. Insh'tut Phillipe-Pinel de Montréal inc. @ecember 6,
1981), no 45469.
Bertrand v. instihrr de Bio-endocrinologie (August 1, 1WO), no 46-020.
Ehond v. CLSC St-buis-du-Porc (October 5, 1979), no 46-012.
Svndicat professionnel des infinnières et infirmiers de Chicoutimi v. Centre hospitalier de
Chibougumau, (Febniary 6, 1981), no 46427. The Office took note of the kiaration of the
employer that notes were draf€ed in French and tbat a kfmwledge of written English was not
reqWred M o m e r , it took into account îhe intention of tbe Crees to eventuaüy pd an end to
this exceptional situation by encouraging the implementation and a ha&ning of the use of

FreDch.

The importance of verbal communication in service delivery was recognized by the

Office in a case involving a position requiring direct contact with unilingual anglophones
and aiiophones who did not speak French at an extenial wunselling centre in legal
psychiaûy :
Dans un domaine tel que la psrchiatrie, il est évi&nt que la communication verbale est
d'une très grande imprtaace, d'autant que. dans le cas qui nous occupe, les patients
qui se présentent ou qui téléphonent au centre sont souvent psychologiquement
pemubés et que leur premier contact peut être déterminant. Cette situation particulière
suppose Qnc que la connaissane de langues autres que Ie Erabçais (et en particulier
I'angIais) est non seulement un atout mais une nécessité tant pour le personnel
soignant que pour le personnel d'accueil. 148

Similady, in the delivery of specialïzed services to chiIdren and their families, the Office
was ready to recognize the interest of the chiid and accept that the proportion of English-

speaking social service personnel be superior to the proportion of clients. The O a c e was

not ready to intervene in the organization of services and rejected arguments founded on
proportions and percentages:
&'08tice] ne pounait &mander à l'employeur de modifier l'organisation Q service qu'au
prix d'une ingérence directe dans le fonctionnement ûu C.S.S. dans un &maine ou la
compétence professionnelle et les quaiités hwnaines d o ~ e npasser
t
au premier rang'49

The Office also ruled on one case involving the requirement of a knowledge of Chinese
for the position of receptioni~at a CLSC, which served a population esthated officially

as 3.4% Chinese-speaking but thought to be larger because of recent population shifts.
The policy of the CLSC was to count on its personnel to respond to the needs of a

variety of ethnic groups in their language. FoUowing the departure of a Chinese-speaking

doctor, the CLSC needed another employee who codd communicate in this language
and the first position to f
d open was that at reception. The person filling this post would

thus accomplish the ordinary duties of a receptionist and ensure a response to the needs
of Chinese users. The Oflice accepted the CLSC's policy and recognized that the task
necessitated a knowledge of

'jS
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hin ne se.''^

Lavoie et le Srnakat des travailleurs unis de Pinel v. Institut PhilippePinel de Montréal ( M y
7 , 1982), nO46-046.
Goder v. Centre de services sociaux de 1 'Outaouais( M r 1, 1982), no 4645 1.
Syndicat des iravailleurs du CLTC St-Louis-du-Parc v. CLSC St-Louis-àù-Parc (Jdy 13, 1979),
no 46-009.

b.

Decisions rtndtrd after BîU 142

The Office has rendered nine decisions involving pubEc health and social senice
institutions since the passing of Bill 142 in December 1986. Eight cases entaileci the
knowledge of English as a job requirernent and one the howledge of Cantonese. Seven
dealt with positions providing direct services to the public. In six cases, the Office held
that the employer was justified in r e q u i ~ gthe knowledge of a language other than
French.
In two cases where the position involved no direct contact with English-speakuig users,

the Office decided that the linguistic requirement was justified. In SyIdiuf des
trmmari!eurs
et des trmmar/Ieuses
de Moisotneuve-Rosernont v. HtjpzfaI Maisonneuve-

Rosemont, it recognized the necessity of requiring the knowledge of English for a
medicai secretary who had to type English texts for professors and teaching assistants. 15'
ln the second case, the origin of the dispute sternmed fkom a ministerial decision to

transfer pathology services fiom the Brome-Missisquoi Hospital to the Centre hospitalier
de Granby and the subsequent transfer of an English-speaking pathologist into a French-

speaking milieu. The Otfice decided that knowledge of English was justified for the
position of a medicai secretary specially assigned to the doctor, who drafted her reports
in English as permitteci by section 27 of the ~ h m r e r15*. The Otnce recognized that, in
imposing the knowledge of English in one position of three, linguistic requirements could

d z e r for positions designated by the same job title within the sarne service. Thus an
institution could require the knowledge of English for one position while not for another
in the same category or class if it could jus*

the requirement. A third case dealt with

the position of a medicd secretary at the nuclear medecine department of a hospital. In
addition to contacts with international suppliers and organizations, the person occupying
this position had to welcome patients, 30D/o of whom were non-francophone. The Ofnce
.

15'

(August 28, 1987), no 46-1 15. While tbis decision was rendered after the pashg of BiU 112,
the original cornplaint was filed in October 1986. The M o n was rendered prior to the
a&ption of the access pcograms in 1989, in which the hospita1 was named to provide oniy

15*

Syndicat des employés du Centre hospitalier de Granby v. Cenm hospitalier de Granby
(November 13, 19%)- no 46-197.

emergency services in English,

again decided that the employer had successfùlly justifieci the requirement for a
knowledge of English.

'"

The issue of Bili 142 was fint raised in 1987 but not discussed since the access pro-

'"

had not yet been approved.

In decidmg that a transition centre for adolescents, 30% of

whom were anglophone, could require the knowledge of English for an educator's
position, the Office once again recognized the importance of language in service deiïvery:
L'employeur Qit accue!iilir & manière habitueiie un nombre important de jeunes
anglophones. qui présentent des caractéristiques psychologiques telles que l'usage de leur
langue materneiie ma une gran& importance.

The Office was also of the opinion that the rights under the Y
&

Protection Act and the

Act re~pectinghealth services and social services should receive the same large and
generous interpretation as other fundamental rights. However, these do not have
precedence over the fundamental right to work in French and while the employer can
invoke the obligation that he has to furnish services in another language, this argument,
in itsell: will not be sufficient unless he can show that the objective cannot be achieved
except by imposing linguistic requirements for certain positions. The Oflice also
reviewed the service plans of the centre and concludeci that the human resources were
too limited to allow any restructuring according to linguistic skilis.

The Ofnce once again emphasized the importance of language in a senice setting in
Syndical a n d i e n de la fonction pbIiqne v. Centre d'accueil M

. in accepting the

institution's requirement for the knowledge of English for the position of a night-tirne
<<préposéaux béné@iairesipréparé à lo buanderie)) in a residentid centre for the

inteilectually handicapped where nearly al1 residents were unilingual anglophones. The
Office agreed in principle that da comm~~niçation
est un élément fondmenlal et

indissociable de la qualité des s o i m .15'
lS3
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Syndicat des ernployk de l'hôpital du Sacré-Coeur de Montréal v. Hôpital Sacré-Coeur de
Montrdul (Febniary 24, 1989), no 46-127. When the access pogram for Montreal was adoped
later thaî year, the hospital was not named to provide nuclear medicine in English but only
emergency services.
Svndicat des employés d i Centre de rkadaptation Cartier v. Cenire de réadaptation Carlier
.
(August 28, 1987), no 46492.
(February 12, 19%8), no 46-094.

Five years later, the û 6 c e discussed the e f f i of Bill 142 in depth for the first the.'"
Wkhing to ensure that there would be one perron with a good knowledge of English on

each team to deal with their anglophone patients, who numbered between m e n and ten
percent of the total, a hospital named in the access program of the region sought the
knowledge of English as a requirement for an assistant head nurse position. In sraminhg
the relationship between Bill 142 and section 46, the Ofnce rejected the notion that Büi
142 constituted proof of necessity for a bilingual position. For the Ofnce:
..- l'article 46 conserve toute sa portée face à un autre texte législatif qui n'en a pas e-xclu
e.xpressément I'application-

The Office reftsed to accept blindly that the identification of an institution in an access
program for English senices permitted it to organize its senices as it wished:
[Flaut-il que l'CM5ce de la langue française accepte d'emblée toutes les conséqwnces (sur
l'exigence de la coimaisance d'une autre langue que le français) & tous les programmes
d'accès acbptk par les établissements & santé et qu'il tefuse d'exercer son jugement,
fondé sur l'article 46 & la Charte. sous prétexte qu'il n'a pas à s'immiscer dans
I'orpaniiCation administrative & ces étabüssemeats? Répondre par l'ailïmative à cette
question c'est owrir la porte
. . à tous les abus et permettre a quiconque le voudrait. par
l'adoption de mesures admuiistratives, & contourner la loi.

In r M r m i n g its cornpetence to review the organization of seMces withh an institution,
the Office decided that the employer had not demonstrated that the b c t i o n in question

could not be exercised without a knowiedge of English. The hospital had tried to
demonstrate only that no one else in this department and on this team could
cornmunicate in English with those who were ill. For the Office, this was not sufncient:
[Lia preuve démontre que c'est une circonstance fortuite qui a amené l'hôpital à exiger la
connaissanced'une autre langue pour accéder au poste afEché; un autre employé de même
service aurait4 connu cette autre langue que l'hôpital n'aurait pas eu les mêmes exigences
pour le poste d'uifitmier(ere)chef adjoint(e). La tache spécifique d'une infirmier(ere)-chef
adjoint(e) exige tellement peu & connaissance & l'autre langue que l'dtablissement n'en
tient pas compte quand il fait appel iî des remplaçants, en cas d'absence du titulaire du
poste-

Moreover,
la mise en appiication du programme d'accès &. l'dtaôüssement entraiae presquc
automatiquement une forme & discrimination. Un candidat, par ailleurs très compétent au
plan professionnel, pourra se voir refûser un pos& si, par hasard, une autre personne dans
le même département ne peut s'exprimer en anglais; mais l'établissement pouna accorder
lS6

Sydcut des infirmières et infirmiers de I 'Est du Québec
1993), no 46-203.

v. Hotel-Dieu de G a p ? (Febniary 12,

un autre p s t e sembiabIe ii un autre candidat tout aussi compétent et tout aussi unilingue.
dans une autre circonstance.

Ln short, the Office found a total lack of correlation between the nature of the acts to
accompiish and the level of responsibility of the staff who had to ensure communication
with the patients. It also took note of a petition signed by 80 employees opposed to the

means the hospital had taken to offer services in English.

The OtFce d e d againa the employer for a second time in Syndicat àès empioyé(e)s àii
CSSMMv. Centrejeult4.w ~avvl~.'~'
It held that the Centre was not justifiecl in requiring
the knowkdge of English for caseworkers at the Department of Youth Protection or in

CLSC zones where there was little or no demand for Engiish services. Only 37 (2.5%) of
cases handled by the Centre were in English although the English-speaking population

for the region amounted to almost 15%. The Office stated that the Centre had to justifj.
existing, rather than potential, demand for services. It added that the organhtion of
semces so h t one person would be able to work in English in each zone was foreign to
its notion of necessity. It was not ready to accept the argument of

«comm&é

administrative» to justi@ necessity:
il faudra accqxer que des mesures soient prises pour adapter l a horaires de travail et la
répartition des dossiers en fonction des aptitudes Linguistiques & chacun des membres du
personnel, même au prix d'efforts supplémeataires & planincation si ces mesures sont
nécessaires pour réduire le nombre des postes pour lesquels l'e-xigence du bilinguisme est
imposée.

Sixteen months later, the Office recognized once again the importance of language, the
relative nature of the nght to service under health and social services legislation and its

own role in examinhg how the employer is organized to respect the right of his
employees to work in French:
L'Ofnce ne pourrait nier l'importance & Io dimension linguistique, en matière & soins &
santé, sans contredire les principes qu'il a 1 u i - e établis dans plusieurs décisions
antérieures ... Dans Quze cas sur quatorze, en matière & santé et & services sociaux,
l'Office a du reste mannu la necessite d'imper la connaissance d'une autre langue
comme condition d'accès à un poste. Mais si les seMces pewent dans une certaine mesure
être fournis dam la langue des usagers. il n'en décade pas obligatoirement une exigence
lingustique du type & celle que formule l'empioyeur, au même degré ni pour les mêmes
postes. L'Oflïce conserve à cet égard une certaiae marge d'appéciation, et il lui appartient
& déterminer si les exigences hnpées entrainent des effets d'exclusion trop élévés ii

l'endroit des salariés ... I'argumentjuridique sur I'accessi'bilité des services, basé sur la Loi
sur les services de santé et les m i c e s sociaux, reçoit &nc une portée toute relative.'58

The most recent decision of the Ofnce involved two positions of nursing team leader at
the Hôpital chinois de Montréai, an institution recognized under section 29.1 of the

Charter, since the rnajority of its users speak a language other than ~ r e n c h ? The
~ Ofnce
drew a distinction between the nght of English-speaking people to receive seMces in

English, as originally enshrined in Bill 142, and the rights of other linguistic minonties in

Quebec, who have no legal right to seMces in their own language. While those
previously holding the positions at the hospitai had mastered both languages and the
union was prepared to accept a certain knowledge of the languages used by the
hospitalys patients, the Oflice found that the requirernent to ((parler couramment le
cantonuis ou le toisonll~i.mwas too

high and therefore not justifieci. Even if the p e m n

occupying this position spent haif her or his tirne with patients, she or he was generaiiy
not alone with them. The Ofnce refuseci to determine the level of linguistic cornpetence
necessary for the position. This decision was highly pubiicîzed by those who beIieved
that the Otnce was targeting the Chinese cornmunity. In a press release explaining and
justimg the decision, the OfI?ce commented on its role as follows:
Dans le domaine & la santé et da services sociaux. on comprend que la qualité da soias
soit une préoccupation constante des adminisÉratcurs. Toutefois. le statut & la langue
fiançaise est une valeur primordiale au Quebec et I'OfEce est cbargé, en cas & necessité,
& veiller a œ que le droit de travailler en français soit protégé et garanti y compris pour
les salariés oewrant dans les établissements du réseau & la santé. Les exigences
linguistiques d'un employeur pcwcnt avoir un effet d'e.uclusion à l'égard cics salariés.
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Svndicat canadien de la fonction publique v. CLSC Sdnt-iidichel. (A@ 9, 1998), no 56-227m the requùement of English but rejectea
228-229-242-243-211250-257-283. The OBlrce a
the requinment of knawledge of a third language for a telephone operatodrecxptionist. Of the
popdation of 56,000 on the CLSC territory, 34% had neither Engiish nor French as motber
tongue and 6% were anglophone. Som 74% of tbe popdation spdre French at home, 12%
English and 6% neither French nor English. The CLSC had been named in the 1989 access
program to provide English recepîion services. For certain groups whose mother toque was aot
English, this was the ianguage of use when szdchg services. Over 32 days, there were 202 users
speaking a language other than French: 89 in English, 68 in S p n k h . 44 in Itrilian. The CLSC
m e e d U y invoàed previous Qcisions of the Oflice that went beyond mere percentages, and
argued the human dimension of sentices &red, the importance of the relationship between the
institution and its milieu, its mission as a CLSC and the right of English-spealang people to

service.
Syndicat cunadien de la fonction publique v. Hdpifaf chinois de Montnial (June 19, 1998), no
46-290. The haspita1 is cballenging the decision of îhe Ollïce before the Superior C m under
ss. 33 and 84-6ofthe Code of Civil Procedure (50045442-98). The Superior Court is xheduled
to hear tbe case in May 1999.

C'est le rôle & l'Office de s'assurer que ces d e t s d'exclusion n'aillent pas au-delà & œ
gui est néces3k.'60

3.

E f f e t of the jurisprudence of the Onice de Ir lrngue fmnçaise on the rbility
of instiîutions to provide services in English

An analysis of the jurisprudence of the Otnce relating to the right to work in French and

the right to receive services in English reveais that there is no conflict between the

C h e r and the Act respecting healrh services d social services. The right to work in
French, as expressed in section 4 of the Charter, of which section 46 is a consequence, is
not an absolute right and the Office will take into account the particular circurnstances of
the case when the right is in~oked.'~'The decisions rendered by the OBice also permit

the foliowing conclusions:
1.

The Office has generaîly ruled in favour of the employer. This indicates that the

employer has usually been successfid in establishing the necessity of a linguistic
requirement. The Office has also shown itself sensitive to the issue of language as a
communication tool in the health and social services sector, particularly in cases of a
vulnerable clientele. However, as each case must be decided on its own merits, there is
no guarantee that this trend wili continue. In three of the four most recent cases, the
Office has d e d against the employer.
2.

Bill 142 is not a decisive elernent. As Hôtel-Dieu de Gaspé makes clear, an

institution will not be able to justfi necessity on the basis of inclusion in an access
program for English seMces alone. This is merely one of the elenents that the Ofnce WU
consider in r e n d e ~ gits decision.
3.

The fact that an institution is recognized as abilingual,) under section 29.1 of the

C h t e r does not exempt it fiom having to establish necessity. As Centre d'accueil
160
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Office & ia langue fiançaise, Press release ( M y 3 1, 1998).
See Office de la langue fiançais7 La Charte de la langue fiançaise et sa cohérence avec
d'autres textes législatifs7 Montréai, 1995, at 7.

Miriam and Hipifa2 chinois de Montréal indicate, hospiîais and other institutions with

this special status are requird to jus@ the necessity of a linguistic requkement despite
the fact that the status was originally granted because the majority of their users speak a
language other than French.
4-

The Office has, over the years, increasingiy examineci the organization of services

and personnel in an institution when making a decision. In early cases such as Centre de
sewices s o c i a m de I'Outaoums, the Ofltice refbsed to intervene in the internai operation

of the CSS. Neither would it intervene when the CLSC Saint-Louis&-Parc

required the

knowledge of Chinese for a receptionist's position in 1979 because it was the first
position to f
d vacant afler the departure of a Chinese-speaking doctor. In more recent
cases, the Office has systematically reviewed the organization of s e ~ c e sin coming to a

decision.
5.

It is difiïcult to justifL the necessity for a linguistic requirement in situations

where there are few English-speaking people and little demand for services. This was the
argument raised by the Régie régionale Mauricie-Bois-Francs in developing a

(<

poky »

to facilitate services in English at the expense of an access program. The regional board
believed that it would not be possible to j u s t e positions requiring a knowledge of
English since the demand for services at its institutions was minimal.
6.

The creation of new administrative regions in the refonn of 1991 and the ongoing

restructuring of services in the network wiU result in increased difficulties in j u s m g the
presence of bilingual positions as services are transferred fkom institutions with regionaI

mandates to CLSCs with more limited temtorid mandates. These measures have the
effect of reducing the critical mass of English-speaking people needing SecYices, by
splintering them in new regions and territorial zones. For example, the creation of the
Laval region hived off about 45,000 English-speaking people formerly part of the

Montreal region. As a result of the creation of the Child and Youth Protection Centre in
Laval, English-speaking young peuple previously served by English-speakîng workers of

Ville-Marie Social Services Centre or Jewish Family SeMces in Montreal were obliged

to seek services from a francophone centre. The s

d demand for services in English,

less than the proportion of the English-speekiog population, made it impossible for the
Centre jeunesse de Laval to juste the knowledge of Englïsh as a requirement for
caseworkers at the Youth Protection Department. Sùnilarly, as seMces are increasingiy
developed in CLSCs or transferred to this network, it will be difticult to juste the
knowledge of English for a position where the number of English-speaking people on the
temitory is srnaii and demand for services Limiteci.
Moreover, as Centre hopiralier Granby indiates, administrative decisions by the

Ministry on the organization of services, particularly specialized medical services, can
have the effect of creating the need for bilingual positions anci thus lend themselves to a

possible challenge of the linguistic requirement by employees working in the system.

7.

Positions providing services & English in current access programs are l e s likely

to be challenged because they are based on bilingual personnel already in place.

However, as the Centre jeunesse Lavai case indicates, new hirings brought about by
retirement and the restnicturing of the network could lend themselves to challenges if
institutions attempt to impose a linguistic requirement.
8.

As indicated in H6feI-Dim de Gu.@, creative attempts by institutions to provide

seMces to Engiish-speaking users by requiring that one person in a tearn have a
knowledge of English wiU fail unless the employer can prove that the knowledge of
English is an integral part of the job fiinction. In the eyes of the Office, this amounts to
discrimination since knowledge of English could be required of an ernployee simply

because no other member of the team is capable of working in English. In practice, this
wdl render the designation of bilingual positions exceedingiy difncult unless there is a

sigruficant proportion of English-speaking users or demand for seMces in English. It also
underlines that it will be easier to juste the knowledge of English for a single position,
such as a receptionist, than for employees who work as part of a team in delivering direct
S~MC~S.

9.

In two cases involving CLSCs, one prior to the paissing of Bill 142 and one more

recently, the Oflice acceptai the employer's requirement for a knowledge of English for
positions serving users who expressed themselves in English when this was not their first
language. This leads one to question if the notion of a English-speaking person » as
expressed in Bill 142 added something new or whether the user's language of choice
determineci the language of service delivery to some extent even prior to BU 142%

passing. The decision of the OfEce in CLSC Szinf-Louis4-Parc in 1979 acknowledges
that the language of choice of users can have an impact on the right of an employer to
require the knowledge of English, a decision reinforced in 1998 in CLSC SaintMictrel.
10.

The decision in Hopital chinois de Montréal underscores the fact that the Office

is prepared to d e not only on the necessity of a language other than French but also on
the level of knowledge of an employer's liaguistic requirement. In this case, it appeared
that the justifiable knowledge for the positions in question lay sornewhere between rc a
certain knowledge )) of the language of the patients, acceptable to the union by virtue of
agreements previously signed with the hospitai, and the ability to speak ~cmramrnenb)
(fluently), a level judged too bigh by the Office. Lf this approach is followed, there could
be fùture cases of hair-splitting in determinhg the justifiable level of knowledge of a

language other than French. This situation did not appear to be envisaged in the drafbg

of section 46, which refers to the knowledge of another language and not the extent of
that knowledge.
11.

It may be advantageous for the employer to make use of an employee's

knowledge of Enghsh without formally aîtaching a linguistic requirement to the position.

This would avoid the possibility of recourse under d o n 46. However, if the employee
were to lave his position, the employer would then have to decide whether to attach a
linguistic requirernent to the p s t , leavbg open the possibility of challenges, or to hope
that the incornhg employee would be sufficiently adept in English to provide services

without a formal designation of a bilingual position.

B.

Signs and intemal communications in Englisb in the hultb and social

services sector
The last few years have seen several occasions where hospitals serving English-speaking
people have been required to remove signs in English airned at infiorming and orienting
these users. In 1996, the Centre universitaire de santé de l'Estrie (CUSE) chose to add

some signs in English &er the Sherbrooke Hospital, the only designated bilingual
hospital in the region, lost its acute care mandate, thus obliging English-speaking people
to go to a francophone institution. FoUowing a compla.int to the Office de la langue

fiançaise7the hospital was told to remove the signs. After publicity and negotiations, the
vast majonty of the signs were removed.
In September 1997, the Ofnce told La Providence Hospital in Magog to remove signs

giving directions to the emergency ward in English aAer another cornplaint and, in 1988,

the Brome-Missisquoi-Perkins Hospital, founded by the English-speaking community in
291 1, was ordered to remove its English signs. Each of these hospitais was nameci in an

access program to provide some services in English. These events raise questions about
the nature of the nght to English services and the ability of public institutions to provide
them.

While the right to English services is govemed by the Act respecting hedth seMces und
social services, the Charter of the French langrcoge regulates the internai functioning of
health and social services institutions, which form part of the civil administrati~n.'~~

Those institutions recognized under section 29.1 may function in both French and
another language. In consequence, while ensuring that al1 their services are available in
French, they may erect signs and posters in both French and another language, the
French version predominating. They may also give themselves a bilingual name, unlike
other institutions which must have a unilingual denomination. They can also use French
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See the ScheQle of the Charfer. In addition to pubiic institutions reguiated by the Act
respecting health services and social services, the civil administration includes the government
and government departments, goveniment agencies, municipalities. urûan communities and
school boards.

and another language in their intemal communications and in communications with other
recognized institutions. 163

AU other institutions, even those named in

access programs to provide services in

English, must fùnction in French. An exception exists in the case of signs and posters,
where reasons of heattth or public s a f i require the use of another language as well. The
governmerit rnay also determine by regulation the cases, conditions and circumstances in
wfüch a health and social seMces institution niay use French and another language in
signs and regulations.'"
It seems worthwhile to compare the provisions in the Charler governing the right of

institutions in the health and social services sector to erect signs and posters in Engiish
with the rules surrounding public signs, posters and commercial advertising. Section 58
-tic

sigus and m
r
s and commercial advertking mua t# in French.

They may alsa be in French and in another language provided that French is markedly
predominant.

However. the Governent may detennine, ôy regulation, the places, cases, conditions or
circwnstançes where pubtic signs and posters and commercial advertising must be in
French ody, where French need not be predomïnant or where signs, posters and
advertising may be in anotber language ody.

The notion of the net predomuiaoce of French, without prohibithg the use of another

language, was introduced by Bill 86 in 1993. This modification stemrned fiom decisions
rendered by the Supreme Court in 1988 and dowed the govenunent to avoid recourse
to the a notwithstanding )) clause relating to fieedorn of expression.
WeU aware of the syrnbolic role which signs play in Quebec and sensitive to the political
ramifications of enforcing the Charter and the media coverage which fiequently
accompanies non-wmpliance, the ûîiice has suggested means other than signs to
SS. 14-29. See also 0£6œ& la langue Eraoçaise, Politique adminis~ativede lB0flcede la
langue fianpise relative ou statut d'un organisme en vertu de I 'articIe 29.1 de la Charte de la
languejkwaçaise, ratüïed Febniary 11, 1994.
S. 22. The v e r of the govenuaent to determine exceptions to the M French o d y 1) nile by
regulation was inttoduced by Büi 86 (S.Q. 1993, c. 40).

fiicilitate access to services for English-speaking users in h d t h and social s e ~ c e s
institutions. These include biiinguai or multilingual flyers, preferably in distinct versions,

indicating the location of senrices, a multilingual micro-computer indicating where
services or deparûnents are located, the use of pictograms, a wrnbination of pictograms
and flyers, a handbook of drawings or expressions in diierent languages to facilitate oral
communications with patients, as well as iilustrated panels such as those in shopping
centres where the user chooses the language. These are legai, but possibly more
cumbersome, alternatives to the use of signs in English-

While the Office proposes alternatives to signs as a means to facilitate access for Englishspeaking users, this has not dways necessarily been the case. It has on occasion taken on
a role pertaining to the operation of institutions providing health and social services that

extends beyond its function of examining and ruling on matters related to cases of noncornpliance. In such instances, it has effectively broadened the ambit of the legislation so

as to promote Frencb, while at the sarne tirne suppressing or relegating the status of
English. For example, the (Mice told a CLSC in 1981 that brochures and flyers should be
available in Engiish only for those people who specificaily requested them and that the

CLSC should remove the English versions fiom the reception and waiting area. This
request was based on intemal documents prepared by the Office to promote French, but
not explicitly envisaged in the

In addition, it recornrnends that, in the case of

bilingual messages, the French version should be heard first on answering machines in
institutions recognized under section 29.1 even though the special status stems directly

fiom the fact that the majority of users speak a language other than ~rench?
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Letter h m lacqwiine Gilbert, Semce & la promotion du français dans l'Administration, to
Jean-Marie LeBrasseur, Execrdive Director,CLSC ChaleursTJuiy 13, 1981. Mme Gilbert added:
<d'ai d'ailleurs l'impression que s'il y en a autant, c'est justement qu'il n'y a psi sufnsamment
de clientèle anglaise pour justifier cette présentation contraire au la principe de ta fiche horssérie A qui veut désamorcer le bilinguisme institutionnel au Quéôec. Vous voudrez bien comger
ce point en rempiaçant lesdits documents et brochcres par les k.utes en fiançais &nt on sembie
fairesi vive consommation que souvent il ne reste que le te.. anglais.»
Oflie de la langue nariçaise, Bafises pour 1 'application de la Charte de In langue fionçaise
dans les établissements de santé et des sentices sociaux ddsignés ou indqués dans les
programmes d 'accès aux personnes d'expression angIdse, supra note 143.

At the very least, one must question the interna1 coherence of the Charter as it pertains
to the language of signs. It seems ironic that a supermarket or department store has the
nght to p o a signs in English, as long as French is predorninant, for the benefit of its
English-speakïng clients while a hospital or CLSC is prohibiteci fiom doing so unless the
majority of people to whom it provides services are English-speaking or it can
successfidiy invoke reasons of health or public safety. As a result, the vast rnajority of
institutions providing services in English are not pennitted to post signs in English. The
argument that a hospital, CLSC or long term Gare centre is part of the civil
adminimation, while a commerce is not, seems iIiogic.1.
If the prohibition of a language other than French o n commercial signs infhges fieedom

of expression in the C d i m C W e r of Rights and Freedoms and Quebec's Charler of
Hz~manRights rmd Freedoms, it is conceivable that a health and social services
institution could also invoke the same argument. In practice, unlike some businesses,
which have chosen to c w e n g e these provisions or ignore orders fiom the OiEce to
comply, hospitals have acquisesced to dernands fiom the Office that signs in English be
removed. Neither has a health or social seMces institution invoked heath or public d e t y

as a justification for the use of a Ianguage other than French?'
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As for the exception for reasom of hcalth or piMic safety included in S. 22 of the Churîer, the
OBFice & la langue fiançaise contends that «chaque miaistère ou organisme a compétence pour
apprécier les cas où la santé ou la sécurité publique exigent aussi l'utilisation d'une autre langue
que le fiançais, tout en pouvant bénéficier & l'aide et dw conseils de l'Office. Toutefois, selon
les règîes babitueiles d'interprétation, une e~ceptiona un principe générai énoncé par la loi doit
recevoir une interprétation restrictive. Les mots «santb et «-te
pubiique» Qivent Qnc êîre
pris dans le sens plus restreint, et l'exception ne doit jouer que dans les cas où il y a un danger
réel pour la sa& ou la sécwité pibliques : par exemple, les consignes d'évacuation en cas
d'incendie.» Ofiïce de la langue frabçaise,annotated version of the C h d e r , September 1997.
This seems particuiariy restrictive. It d d be argued that signs in bospitals designaihg the
emergeacy department or other seMces could also meet the Aefinition

Conclusion
The right of English-speaking people to receive health and social semices in English
constitutes an exception to general Quebec govemment policy to make French the
comrnon language of aü Quebecers. This legal recognition acknowledges that the needs
of the vulnerable and sick should come before ideology promoting the unilingual nature
of Quebec society. As such, this constitutes a partial breach of the territorial mode1
adopted by Quebec to promote the use of French. At the same tirne, the passing and
implementatioo of Bill 142 are not necessarily incompatible with the preambie of the

Charter

of Ihe

French langrrage. This States that the objective of making French the

language of goverment and the Iaw as well as the normal and everyday tanguage of
work, instruction, communication, commerce and business must be applied in a spirit of
fairness and open-mindedness, respectfûi of the institutions of the English-speaking
cornmiinity of Quebec and of the ethnic minorities.
Nonetheless, language remains a volatile issue in Quebec and the right to health and
social services in English has come under attack on several occasions. While the Parti
Québécois opposed Bill 142 at the time o f its passing in 1986, its party program now
commits a Parti Québécois govemment to provide health and social services to the
<< anglophone )) community in its language and t o maintain to this effect the curent

provisions of heaith and social services legistation. However, in 1996 and 1997, party
members successfûily proposed resolutions, couched in terrns of the need to protect the
right to work in French and to counter «institutional bilinguaiism, whose underiying
objectives constituted an attack on the nght to senices in English. W e the govetnment
is not bound to implement its party program, the latter nonetheless has some importance.
It is likely that the Parîi Québécois leadership had to make some compromises to

maintain party unity. Thus, at its Conseil national in April 1996, the party leadership
agreed to take a number of measures to combat «innitutional bilingualism>>,including a

review of the health and social services legislation. It did so rather than agree to abolish

Biii 86, which, while part of the party program, would entail reooune to the
«notwithstanding» clause of the Cataadim Charter of Righfs and Freedoms. Similarly,

the adoption of the resolution at the Conseil mtiomi in November 1997 calling for a
prohibition on requiring a language other than French in the hiring, promotion or transfer
of aii workers except those in institutions recognized as bilingual can be perceived as a
way to appease those party mernbers for whom the use of English in the health and social
services sector remaineci crucial. The decision by the Minister of Health and Social
Services to refer the access programs to the Office de la langue fiançaise, as called for at
the Conseil natioml of January I 997, can also be seen in this light .
It is also necessary to ask why the Parti Québécuis govenuaent did not approve the

revised access programs for English services in the course of its first mandate from
September 1994 to November 1998 and why only the filing of legal proceedings against
it by AUiance Quebec acted as a catalya for the approval of the prograrns. The inability
to approve the new programs indicates a reluctance to observe the letter and the spirit of
the law, which cails for a revision of the programs at least every three years. While the
transformation of the health and social services system can be used to explain this delay
to some extent, the regional boards submitted the original versions of their revised access
programs no later than December 1996. Only lack of political will can explain why the
government did not adopt the programs in the following two years. Regardless of
governent explanations, the constant delays have had the effect of undeminhg the
goals of the legislation and the rights of English-speaking people. Et is hardly reassuring
to hear a minister state that institutions continue to provide services in English, that he

has received few complaints and that transitory measures remain in force to justie noncornpliance with the law. Neither do reports of Mïnistry personnel attempting to
convince regional boards to remove services in access programs inspire confidence.
These events served only to contribute to a climate of increased mistrust beîween the
govemment and Quebec's Enghsh-speaking population-

In spite of this, the legal guarantees incorporai& in Biii 142 and afbned în subsequent
health and social services legislation have been at least partidy successfùl. Institutions
and regional boards have shown themselves sensitive to the rteeds of English-speaking
people needing services. English senices have continued to be available despite the

govemment's reluctance to approve the new programs. However, the ongoing
resmiçturing of the health and social services system is a dynamic process which
necessitates constant re-evaluation. The traditional model whereby English-speaking
Quebecers, particulariy those in the Montreal region, obtained ail services fiom a
network of «English>) institutions no longer exists. Front Iuie seMces are now
predominantly delivered on a territorial mode1 through the CLSC network and
speciaiiî swvices are now organited on a sub-regional or regional basis. The «Engiish>)
institutions are fiily integrated into this model- Institutions outside Montreal have aiso

been susceptible to these changes and services are now tiequently orgamEed by
municipal regional wunties (MRCs). SeMces in English are increasuigly provided by
public institutions which operate rnainly in French. These changes may incite institutions
to designate new bilinguai positions, which could lead to challenges before the Office de

la langue fiançaise.
Moreover, the administrative structures which support the right to sewices in English
appear fragile. The decision of the Quebec government not to renew the Quebec-Canada
agreement to facilitate access to English seMces could jeopardïze the positions of the
coordinators responsible for English semces within the regional boards. This agreement,
which has in part financed the irnplementation of Bili 142, expires in 1999. Unless special
provision is made, the boards may not be able to h d these positions. In addition, the
provincial cornmittee charged with advising the govemment on English seMces could

eventuaUy see its role diminished as a consequence of the Facal report on govemment
agencies. Moreover, the Ministry of Health and Social Services has dismantled the
administrative unit responsible for English services and has consolidated it with the
coordination of services to cultural comunities as part of its own downsizing. In
consequence, the institutions providing s e ~ c e sdirectly to the pubtic will assume a more
important role than ever in ensuring the availability and accessibility of services.
Between 1986, when Bill 142 was passed, and the beginning of 1999, the Quebec
government approved only one set of access programs for English services. More than
four years d e r the Ministry of Health and Social SeNices had called on the regional

boards to revise them, the new programs fay on the Minister7s desk awaiting approval
prior to the provinciai election o f November 1998. When the newly elected government
failed to make any c o d t m e n t as to when it would finally approve these programs,

Alliance Quebec instituted wwt proceedings in January 1999 to force it to respect its
legai obligations. Only then did the government begin to approve the programs. It has

become ïncreasingly clear that the right to English health and social services rernains, for
some, a political rather than a seMce issue. The events of the next few years will place
us in a better position to waluate whether the legal right of English-speaking Quebecers
to receive services in th& language wül weather the stom of budget cutbacks, structural

and administrative changes and politicai expediency.
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